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RULE  33.  Failure  to  file  transcript. — When  an  appeal 
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any  chancery,  circuit,  or  probate  court,  or  from  the  city 
V«  court  of  Mobile,  and  the  term  of  this  court  to  which  such 
appeal  is  taken  shall  close  its  session,  or  cease  to  'hear  argu- 
ments ;  if  the  record  in  such  cause  shall  not  have  been  filed, 
and  no  order  made  in  this  court,  either  continuing  said 
cause,-  or  disposing  of  the  same,  it  shall  be  the  duty  of  the 
clerk  of  this  court,  at  the  request  of  any  attorney  thereof,  to 
certify  such  failure  to  file  the  record,  or  have  such  order 
made  in  the  cause,  to  the  register,  clerk,  or  probate 
judge  of  the  court  from  which  it  is  represented  that 
said  aj^peal  has  been  prosecuted ;  and  the  certificate 
made  pursuant  to  this  rule  shall  be  a  full  authority  to  the 
register,  clerk,  or  probate  judge,  to  proceed  in  said  cause  as 
if  no  Appeal  had  been  prosecuted. — Adopted  June  term, 
1860. 

RULE  34.  Order  of  business  on  Thursday ;  injunction 
cases. — On  Thursday,  immediately  after  the  motions  and 
state  cases  are  disposed  of,  the  cases  of  appeal  from  orders 
dissolving  injunctions  belonging  to  the  division,  and  not 
previously  disposed  of,  shall  be  called,  and  stand  for  trial, 
as  preferred  causes,  in  the  order  in  which  they  stand  on  the 
docket. — Adopted  June  term,  1860, 

RUUE  35.  Same. — On  each  Thursday  of  the  time  allot- 
ted to  the  several  divisions,  after  the  motions  shall  nave 
been  heard,  the  criminal  cases  belonging  to  the  division, 
shall  be  called,  and  shall  be  in  order  until  all  are  disposed 
of,  unless  continued  or  postponed  by  the  court ;  and  after 
the  criminal  cases  have  been  disposed  of  appeals,  from  orders 
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dissolving  injunctions,  belonging  to  the  division,  and  not 
previously  disposed  of,  shall  be  called,  and  stand  for  trial, 
as  preferred  causes,  in  the  order  in  which  they  stand  on 
the  docket. — Adopted  January  term,  1866. 

RULE  36.  Papers  on  file  not  taken  from  tlie  capital. — No 
transcript,  or  other  papers  (except  briefs,)  after  being  filed 
in  this  court,  or  being  submitted  to  the  court,  shall  be 
delivered  to  the  bar,  except  for  use  and  examination  within 
the  capitol ;  and  all  members  of  the  bar  are  positively 
forbidden  to  take  any  such  record  or  paper  from  the  capi- 
tol.— Adopted  January  term,  1866. 

RULE  37.  Application  for  bail,  mandamus,  &c. ;  tran- 
scripts as  in  other  cases. — All  applications  to  this  court  to 
admit  to'bail,  or  for  the  writ  of  habeas  corpus,  mandamus, 
or  other  writ  or  process  depending  on  motion  in  this  court, 
together  with  all  proceedings  and  papers  touching  the 
same,  shall  be  presented  on  folio  paper,  of  the  pattern 
now  required  by  the  rule  for  ordinary  transcripts,  so  that 
the  same  may  be  in  suitable  form  for  binding;  and  no 
application  shall  be  heard  that  is  not  so  presented.^Adopt* 
ed  January  term,  1866. 
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RULE  20.  Service  of  process  on  infants. — Summons  to 
answer  bills,  issuing  against  infants,  may  be  served  on  their 
parents,  or  either  of  them,  if  in  life ;  or,  in  case  they  are 
dead,  upon  the  general  guardian  of  such  infant ;  provided, 
such  parent  or  guardian  has  not  an  interest  adverse  to  such 
infant.  When  there  is  no  parent,  or  guardian,  or  their  in- 
terest is  adverse  to  the  infant,  if  the  infant  is  over  fourteen 
years  of  age,  then  the  service  shall  be  upon  such  infant 
personally  ;  and  if  the  infant  is  under  the  age  of  fourteen, 
then  the  summons  must  be  served  upon  such  person  as 
may  have  the  maintenance  or  charge  of  such  infant,  un- 
less opposed  in  interest.  And  should  there  be  any  case 
not  provided  for  by  statute,  or  by  this  or  some  other  rule, 
and  proof  be  made  before  the  chancellor  or  register,  he  may 
direct  the  mode  of  service,  or  appoint  a  guardian  ad  litem 
for  such  infant  without  service. — Adopted  January  term, 
1866. 


CASES  ARGUED  AND  DETERMINED 


LEWIS  vs.  ELROD. 

[BILL,  IN  EQUITY  TO  PROTECT  KEMAIXDER  IN  SL-AVES,] 

1.  Separate  estate  of  wife;  hew  created  by  deed. — In  a  deed  of  gift  to  an 
.    unmarried  woman,  a  provision  declaring  that,  "should  she  hereafter 

marry,  the  said  property  is  not  to  be  subject  to  the  debts  of  her  hus- 
band," does  not  create  a  separate  estate  in  the  donee. 

2.  Parties  to  till  to  protect  wife's  separate  estate.— A.  bill  to  establish  and 
protect  a  married  woman's  statutory  separate  estate  in  slaves,  in 
which  she  claims  a  remainder,  is  properly  filed  in  her  name,  by  her 
next  friend;  and  her  husband  is  properly  made  a  defendant,  though 
he  is  a  mere  formal  party,  where  the  controversy  is  between  the  wife 
and  one  who  claims  the  absolute  property  in  hostility  to  her ;  but  a 
vendor  of  the  persons  from  whom  the  defendant  purchased,  who  con- 
veyed without  warranty  of  title,  is  neither  a  necessary,  nor  a  proper 
party  to  the  bill. 

3.  Where  Mil  may  defiled.— <|When  a  bill  is  filed  in  a  chancery  district  in 
which  no  "  material  defendant  resides,"  (Code,  §  2875,)  and  the  defect 
appears  on  the  face  of  the  bill,  it  is  demurrable  ;  a  "  material  defend., 
ant,"  within  the  meaning  of  the  statute,  being  one  who  is  really  inter- 
ested in  the  suit,  and  against  whom  a  decree  ie  sought. 

APPEAL  from  the  Chancery  Court  of  Wilcox. 
Heard  before  the  Hon.  WADE  KEYES. 
•    2 
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Lewis  v.  Elrod. 


THE  bill  in  this  case  was  filed  by  Mrs.  Louisiana  V. 
Lewis,  suing  by  her  next  friend,  against  her  husband,  Otis 
F.  Lewis,  together  with  George  El  rod,  Gray  Beavers,  J. 
T.  Bradford,  J.  T.  Morgan,  S.  F.  Rice,  and  Mrs.  Eleanor 
Wright.  Its  object  was  to  establish  and  protect,  by  in- 
junction, writ  of  seizure,  and  other  appropriate  process, 
the  complainant's  interest  in  certain  slaves,  in  which  she 
claimed  a  separate  estate  in  remainder,  under  a  deed  of 
gift  from  W.  M- Moore  and  Eleanor,  his  wife,  (now  Mrs. 
Eleanor  Wright,)  of  which  the  following  is  a  copy : 

"  Know  all  men  by  these  presents,  that  we,  William  M. 
Moore  and  Eleanor  S.  Moore,  his  wife,  both  of  the  State  of 
Alabama  and  county  of  Shelby,  being  impressed  with  the 
uncertainty,  and  being  desirous  of  making  some  provision 
for  the  better  maintenance,  education,  and  future  support 
of  Louisiana  Virginia  Baily,  daughter  of  Edmund  J.  Baily, 
deceased,  have  this  day,  in  consideration  of  the  love  and 
affection  we  bear  to  the  said  Louisiana  Virginia,  and  for 
the  further  consideration  of  one  dollar  to  us  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  given  and 
granted  to  the  said  Louisiana  Virginia,  and,  by  these 
presents,  do  give  and  grant  unto  her  the  following  slaves," 
(specifying  them,)  "  together  with  all  the  future  increase 
of  said  negroes ;  to  her  during  her  life-time,  and  to  de- 
scend to  her  heirs ;  with  this  express  condition,  that,  should 
she  hereafter  marry,  the  property  is  in  that  event  not  to 
be  subject  to  the  debts  of  her  husband  ;  but  should  she 
die  without  issue,  then  the  property  is  to  revert  back  to 
her  brothers  and  sisters ;.  with  this  further  condition,  that 
the  slaves  herein  conveyed  are  to  belong  to  us  during  our 
life-time,  and  to  be  in  na  sense  subject  to  the  control  of  the 
said  Louisiana  Virginia  Baily  until  after  our  decease ;  but 
after  that,  we  wish  the  conveyance  herein  made  to  be  in 
force  and  effect.  In  testimony  whereof,"  &c. 

The  bill  alleged,  that,  at  the  time  this  deed  was  executed, 
the  slaves  mentioned  in  it  belonged  to  the  said  William  M. 
Moore ;  that  in  1850,  after  the  death  of  said  Moore,  his 
widow  intermarried  with  one  Samuel  Wright ;  that  in  Jan- 
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uary,  or  February,  1851,  Wright  and  wife  sold  and  con- 
veyed the  slaves  to  the  defendants  Bradford,  Ptice,  Morgan 
and  Beavers,  who  afterwards  sold  and  conveyed  to  the 
defendant  Elrod  ;  that  each  of  these  conveyances  purported 
to  transfer  the  entire  and  absolute  interest  in  the  slaves  ; 
that  the  complainant  married  Otis  F.  Lewis  in  December, 
1855; -that  said  Otis  F.  Lewis  and  Mrs.  Eleanor  Wright 
resided  in  Wilcox  county,  and  that  the  other  defendants 
resided  in  other  counties  in  the  State.  The  bill  prayed, 
that  an  injunction,  writ  of  seizure,  or  other  proper  process, 
might  be  issued  against  the  defendant  Elrod,  to  restrain 
Mm  from  removing  the  property  out  of  the  State  ;  that  the 
complainant's  separate  estate  in  remainder  in  the  slaves 
might  be  declared  and  established  by  the  decree  of  the 
court;  that  Elrod  might  be  required  to  give  bond^with 
good  sureties,  conditioned  for  the  forthcoming  of  the  slaves 
on  the  determination  of  the  preceding  life-estate  ;  and  for 
other  and  further  relief. 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
because  it  was  filed  in  the  wrong  county,  and  on  several 
other  grounds.  The  chancellor  sustained  the  demurrer, 
and  dismissed  the  bill,  but  without  prejudice  to  the  com- 
plainant's rights,  at  the  costs  of  her  next  friend ;.  and  his 
decree  is  now  assigned  as  error. 

ALEX.  &  JOHN  WHITE,  for  appellant* 
D.  W.  BAINE,  contra* 

A.  J.  WALKER,  d  X— The  deed  of  gift  by  Moore  and 
•wife  did  not  create  a  separate  estate  in  the  complainant. 
The  clause  of  the  deed  which  declares  that  the  property 
shall  not  be  subject  to  the  husband's  debts,  does  not  have 
the  effect  of  creating  a  separate  estate. — Gillespie  v.  Burle- 
son,  28  Ala.  561 ;;  Sender  v.  Reynolds,  12  Ala.  446.  But 
our  first  married-woman's  law  was  passed  on  the  first  of 
March,  1848.— Pamphlet  Acts  of  1847-8,  p.  79.  The 
deed  is  dated  in  1849.  The  complainant  married  on  the 
20th  December,  1855.  There  can  be  no  question,  that 
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whatever  right  the  complainant  may  have  by  virtue  of  the 
deed,  is  her  separate  estate  under  the  law.  This  being  the 
case,  the  bill  is  appropriately  filed  by  the  wife,  through 
lier  prochein  amy ;  and  the  husband  is,  with  equal  pro- 
priety, made  a  defendant.— 1  Dan.  Ch.  PI.  &  Pr.  143; 
Miclian  T.  Wyatt,  21  Ala.  813?  Gerald  and  Wife  v. 
HcKenzie,  27  Ala,  166; 

As  the  bill  is  filed  to  protect  the  wife's  separate  statu- 
tory interest  in  personal  property,  the  husband  is  a  mere 
formal  party.  It  is  true  that,  if  he  should  live  until  the 
possession  of  the  property  is  obtained,  he  may  be  entitled 
to  receive  the  income  as  the  wife's  trustee,  without  lia- 
bility to  account  for  the  same.  But  that  prospective  right 
of  his  is  not  in  litigation  in  the  case.  The  controversy  is 
between  the  wife,  claiming  a  separate  estate  in  remainder, 
and  a  defendant  who  claims  the  absolute  title  in  hostility 
to  her. 

Another  defendant  is  Mrs.  Wright.  She  joined  with  her 
husband  in  a  conveyance  of  the  slaves  to  four  persons,  who 
conveyed  to  the  defendant  Elrod.  The  •  conveyance  in 
which  Mrs.  Wright  joined  is  not  alleged  to  have  contained 
any  warranty  of  title ;  but  we  'may  infer  that  it  did  not 
contain  such  warranty,  for,  in  passing  upon  a  demurrer  to 
a  bill,  we  can  ^not  aid  the  bill  by  supplying  averments. 
The  only  connection  which  Mrs.  Wright  has  with  the  case, 
is  that  she  is  the  transf error,  without  warranty,  to  the  ven- 
dors of  the  person  who  now  holds  the  property.  What- 
ever interest  she  may  have  ever  had  in  the  property,  was 
all  gone.  She  had  no  right  or  claim  of  any  kind  which 
could  be,  either  directly  or  indirectly,  affected  by  this  suit. 
She  was  neither  a  necessary,  nor  a  proper  party  defendant. 
Minis  v.  Mims,  35  Ala.  23  ;  Gunn  i\  Branthy,  21  Ala.  633  ; 
Haley  v.  Bennett,  5  Porter,  452  ;  fiatre  v.  Auzc,  5  Ala.  173. 

[3.]  The  two  defendants  to  whom  we  have  alluded,  are 
the  only  ones  who  are  residents  of  the  chancery  district  in 
which  the  bill  wras  filed  ;  and  the  other  parties  who  have 
an  interest  in  the  suit  reside  in  other  counties  of  this  State. 
The  Code  requires,  that  in  such  a  case  the  bill  should  "be 
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filed  in  the  district  in  which  the  defendants,  or  a  material 
defendant,  resides." — Code,  §  2875.  The  signification  of 
the  word  "material"  is  important.  The  object  of  the 
statute  was  to  prevent,  as  far  as  possible,  the  imposition 
upon  those  charged  with  the  defense  of  chancery  suits,  of 
the  burden  and  inconTenience  of  litigating  in  counties  re- 
mote from  their  residences.  Hence,  it  was  necessary  to 
discriminate  between  those  defendants  whose  attitude  in 
reference  to  the  case  does  not  make  them  real  participants 
in  the  litigation,  and  those  who  occupy  in  reference  to  the 
suit  the  opposite  character..  The  word  material  lias  been 
employed  to  describe  parties  of  the  latter  class  ;  and  it  is> 
perhaps,  as  apt  an  expression  for  the  purpose  as  could 
have  b£eu  found.  The  material  defendant  is  one  who  is 
really  interested  in  the  suit,  and  against  whom  a  decree  is 
sought.  Neither  of  the  defendants  resident  in  Wilcox 
county  was  a  material  defendant,  and  for  that  reason  the 
demurrer  was  rightfully  sustained  ;  and  the  chancellor's 
decree  is,  therefore,  affirmed,,  without  passing  upon  any 
other  of  the  assignments  of  demurrer. 


RAGSDALE  AND  WIFE  vs.  NORWOOD. 
[TROVER  FOR  CONVERSION  OF  SLAVE.] 

I.  Remainder  by  parol  gift. — In  this  State,  a  remainder  in  personal  prop- 
erty cannot  be  created  by  parol  gift. 

APPEAL  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  WM.  S.  MUDD. 

THIS  action  was  brought  by  James  P.  Ragsdale  and 
Mary  F.  Ragsdale,  his  wife,  against  Andrew  Norwood,  to 
recover  damages  for  the  conversion  of  a  slave  named  Re- 
becca;, and  was  commenced  on  the  12th  September,  1859, 
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The  plaintiffs  claimed  title  to  the  slave  under  a  verbal  gift 
in  remainder  to  Mrs.  Ragsdale  from  Eleanor  S.  Lewis,  who 
was  her  great  aunt ;  while  the  defendant  held  under  a  pur- 
chase from  Isaac  L.  Jordan,  who  was  the  father  of  Mrs. 
Ragsdale.  "The  plaintiffs'  evidence  tended  to  show,"  as 
the  bill  of  exceptions  states,  "thaf  said  Eleanor  S.  Lewis 
owned  a  negro  woman  named  Anaka,  and  in  July  or  Au- 
gust, 1838,  made  a  verbal  gift  of  said  slave,  the  terms  of 
which  were,  that  she  gave  the  slave  to  Nancy  Jordan,  wife 
of  Henry  Jordan,  for  her  life,  and  at  her  death,  said  slave, 
with  her  increase,  was  to  be  the  property  of  the  children  of 
Isaac  L.  Jordan  ;  and  that  the  donor  executed  the. gift,  by 
delivering  the  said  sla\e  to  the  said  Nancy  Jordan,  who 
Remained  in  possession  of  said  slave  until  her  death  m  1841. 
The  slave  in  controversy  was  a  child  of  said  Anaka,  and 
was  born  after  the  said  gift  and  delivery  of  said  Anaka  to 
the  said  donee.  On  the  death  of  the  said  Nancy  Jordan, 
the  slave  in  controversy  went  into  the  possession  of  Isaac 
L.  Jordan,  and  was  held  by  him,  for  his  children,  until 
18-52  ;  but  the  proof  in  reference  to  his  possession,  and  as 
to  the  manner  in  which  he  held  said  slave,  was  conflicting 
and  contradictory.  It  was  further  proved,  that  Mrs.  Mary 
Ragsdale  was  the  only  child  of  the  said  Isaac  L.  Jordan  at 
the  time  of  the  said  gift  and  delivery  of  the  wormin  Anaka 
to  Mrs.  Nancy  Jordan ;  but  there  was  no  other  evidence  in 
regard  to  the  gift  and  delivery  of  said  slave."  On  this 
evidence,  the  court  instructed  the  jury,  in  effect,  that  the 
remainder  to  the  children  of  Isaac  L.  Jordan,  attempted  to 
be  created  by  said  verbal  gift,  was  inoperative  and  void. 
The  plaintiffs  excepted  to  this  charge,  and  they  now  assign 
it  as  error. 

S.  W.  COCKBELL,  for  appellants. — A  remainder  in  per- 
sonal property  may,  in  this  State,  be  created  by  deed  or 
will ;  and  no  good  reason  can  be  perceived  why  it  may  not 
also  be  created  by  parol.  The  delivery  to  the  tenant  for 
life,  would  operate  as  a  delivery  to  the  remainder-man ;  and 
any  objection  that  can  be  urged  against  the  validity  of 
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such  remainder,  would  be  equally  applicable  to  all  parol 
gifts.  As  to  the  validity  of  a  parol  remainder  to  a  person 
who  is  in  being  when  the  gift  is  made,  see  2  Kelly,  (G*io.) 
297  ;  2  Hill,  (S.  C.)  543.  An  analogous  principle  is  well 
settled  in  this  State,  which  allows  a  separate  estate  in  a. 
married  woman  to  be  created  by  parol. — Blacker* s  Adni'r  v. 
Jennings,  25  Ala.  515  ;  CraWs  Adwfr  tu  Thomas,  25  Ala. 
212. 

F.  P.  SNEDICOR,  contra. — At  common  law,  a  remainder 
in  a  chattel  could  not  be  created  even  by  deed.  —2  Hay w. 
(N.  C.)  130,  1 S2 ;  2  Bla.  Com.  398.  Public  policy  requires, 
chat  when  the  possession  of  personal  property  is  sepa rated 
from  the  title,  there  should  be  some  open  man ift-s cation  of 
the  fact  by  which  third  persons  might  be  notified  of  the 
true  state  of  facts.  The  statutes  of  this  State,  which  were 
in  force  when  the  pretended  gift  in  this  case  was  made, 
required  that  it  should  be  in  writing,  and  duly  recorded. — 
Clay's  Digest,  255;  2  Ala.  648;  12  Ala.  612;  2  Kent, 
352.  In  Kentucky,  under  a  similar  statute,  it  has  bet-n 
held,  that  a  writing  and  record  are  necessary  to  perfect  a 
remainder. — 5  Dana,  306;  9  Dana,  352;  2  Bibb,  102; 
1  Dana,  237.  In  Georgia  and  Virginia,  a  parol  remainder 
in  slaves,  to  take  effect  after  the  death  of  the  first  taker, 
is  void. — Kirkpatrick  v.  Davidson,  2  Kelly,  297;  Maxwell 
v.  Harrison,  8  Geo.  61  ;  Fitzlmgli  v.  Anderson,  2  Hen.  & 
Man.  302.  To  allow  the  creation  of  such  estates  by  parol 
would  open  a  wide  door  for  frauds  and  perjuries.  An  addi- 
tional objection  is,  that  there  can  be  no  valid  delivery  of 
such  remainder. 

STONE,  J. — It  wajs  evidently  the  ancient  law,  that  a 
remainder  in  things  personal  could  not  be  created  even  by 
deed.  As  part  of  the  reason  for  this,  it  was  said,  that  per- 
sonal property  could  not,  in  any  correct  sense,  "be  held 
for  any  estate,"  but  was  the  subject  of  absolute  owner- 
ship.— See  2  Black.  Com.  398  ;  Williams  on  Personal  Prop- 
erty, 7,  199,  206.  and  note ;  Sugden  on  Property,  64  Law 
Library,  355-6. 
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So  in  America,  some  of  the  States  have  held,  that  no^ 
remainder  in  chattels  can  be  created  by  deed. — See  Cutler 
v.  Spilkr,  2  Hayw.  130  ;  Gilbert  v.  Murdoch,  ib.  182  ;  Vass 
v.  Hides,  3  Murph.  494 ;  Sutton  v.  Hottowcll,  2  Dev.  Law, 
185  ;  Morroic  v.  WiUiamst.'3  Dev.  Law.  264 ;  Betty  v.  Moore, 
1  Dana,  236. 

This  stern  ride-  has  yielded  to  exceptions-  in  England, 
and  has  been  generally  repudiated  on  this  side  of  the  At- 
lantic. In  this  State,  it  was  early  settled,  and  has  been 
steadfastly  maintained,  that  a  remainder  in  things  personal 
can  be  created  by  deed. — Catterlinv*  Hardy \  10  Ala.  511 ; 
Shep.  Digest,  536. 

The  rule  we  have  declared  in  reference  to  the.  perfection 
of  oral  gifts  is,  that  the  thing  must  pass  from  under 
the  power  and  dominion  of  one  person,  into  the  possession, 
control  and  dominion  of  another,  who  must  be  either  the 
donee,  or  some  person  who  receives  the  dominion  and  con- 
trol for  the  donee. — Smith  v.  Wiggins,  3  Stew.  221  ;  Sims 
v.  Sims,  8  Porter,  451  -rMcCutchen.v.  McCutchen,  9  Porter, 
656;  Pope  v.  Randolph,  13  Ala.  221 ;  Easly  v.  Dye,  14  Ala. 
166-7;  Thomas  v..DeGraffenreid,  17  Ala.  610;  Stallmgsy. 
Finch,  25  Ala.  518 ;  Ivey  v.  Given,  28  Ala.  647.  Under 
this  principle,  it  is  contended,  that  the  gift  of  the  remain- 
der in  this  case  is  not  perfected,  because  no  person  has 
received  the  dominion  and  control  of  the  slaves  in  contro- 
versy, for  the  benefit  of  those  who  claim  in  remainder. 
Probably  this- argument  is.answered  by  the  analogy  to  that 
principle,  well  settled  in  this  court,  which  asserts  that, 
when  a  legacy  is  to  one  for  life,  with  remainder  to  another, 
the  possession  of  the  life-tenant  is  the  possession  of  the 
remainder-man  ;  and  the  assent  of  the  executor  -to  the  be- 
quest to  the  first  taker,  is  an  assent  to  the  gift  in  remainder. 
Mayee  v.  Toland,  8  Por.  36 ;  Pitts  v*.  Ciwtis,  4  Ala.  350 ; 
Brown  v.  King,  10  Ala.  819;  Chambers  v.  Perry,  17  Ala. 
726;  Gibson  v..  Land,  27  Ala.  117;.  Walker  v.  Fenner, 
28  Ala,  367  ;  Thrasher  v.  Ingram,  32  Ala.  645,  668  ;  1  Ro- 
per on  Legacies,  570 ;  Cains  v.  Marley,  2  Yerger,  584. 

Although  the  rigor  of  the  ancient  common  law,  in  rela- 
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tiori  to  the  creation  of  remainders  in  things  personal,  ha» 
yielded  much  to  the  spirit  of  progress  observable  in  our 
'modern  jurisprudence  ;  yet  we  have  never  held,  that  such 
remainder  can  be  created  by  oral  gift ;  and,  although  what 
is  called  a  sealed  instrument  lias,  for  many  purposes,  ceased 
to  be,  with  us,  distinguishable  from  unsealed  writings, 
save  by  the  employment  of  a  rather  unmeaning  scroll,  still 
we  have  refused  to  recognize  the  validity  of  a  gift  of  per- 
sonalty not  perfected  by  delivery,  event  though  the  at- 
tempted gift  be  evidenced  by  writing,  unless  it  be  also 
under  the  seal  of  the  donor. — Connor  v.  Trawick's  Adm'r,, 
37  Ala.  289. 

In  the  case  of  Kirkpafaick  'v.  Davidson,  (2  Kelly,  302,) 
the  supreme  court  of  Georgia  said  :  "  The  common  law 
has  never  gone  further  than  to  extend  the  right  to  create 
remainders  over  in  personal  estate  by  writing ;  such  were 
its  provisions  at  the  beginning  of  the  revolution,  when 
adopted  by  this  State.  The  inquiry,  then,  very  naturally 
presents  itself,  by  what  authority  can-  courts  take  it  upon 
themselves  to  dispense  with  this-  writing  f  It  is  not  pre- 
tended that  there  is  any  statute  still  further  extending  the 
common  law;  and,  in  the  absence  of  such  legislation, 
where  the  common  law  stops,  we  must  step.  And  public 
policy  stands  decidedly  opposed  to  a  wider  departure  from, 
the  ancient  doctrine  of  the  law  as  to  these  limitations.  If 
even  when  evidenced  by  grant. or -will,  they  are  jusrly  ob- 
noxious to  the  eloquent  strictures  of  Judge  Tucker,  what 
shall  we  say  of  them  when  resting  in  parol  ?  Slaves,  and 
other  personal  property,  in  the  possession  of  one  person, 
with  remainder  over  to  some  half-dozen  others  in  succes- 
sion, to  any  number  of  lives  in  being  and  twenty-one  years 
and  the  period  of  gestation  .after — what  inextricable  con- 
fusion !  what  a  rich  harvest  of  perjury!"  See,  also,  Max- 
well  v.  Harrison,  8  Georgia,  61 ;  Fitzlmgli  v.  Anderson, 
2  Hen.  &  Munf.  289  ;  Keyes  on  Chattels,  §  407  ;  Payne  v. 
Lassitcr,  10  Yerger,  507. 

So,  we  think  that,  to  allow  the  creation  of  a  remainder 
in  things  personal  by  oral  gift,  would  open  a  wide  duor  (or. 
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injustice,  fraud,  and  even  for  perjury  on  the  part  of  wit- 
nesses. We  follow  the  precedent  set  us  by  the  supreme 
court  of  Georgia,  and  hold  that  the  remainder  attempted 
to  be  set  up  in  this  case  is  inoperative  and  void. 

We  are  not  unmindful  of  the  fact,  that  this  court  has 
given  effect  to  separate  estates  of  married  women  in  p^:- 
sonal  property,  created  without  writing. — See  Crabb  v. 
Thomas,  25  Ala.  212;  Lockhart  v.  Cameron,  29  Ala.  355. 
And  we  confess  that  it  is  somewhat  difficult  to  distinguish 
in  principle  between  the  two  classes  of  cases.  Possibly  ifc 
would  shut  -the  door  against  fraud,  if  the  rule  were  so 
changed  as  to  prevent  the  creation  of  separate  estates 
without  writing.  This,  however,  is  a  question  we  are  not 
inclined  to  consider  open  in  this  court. 

Without  intending  to  disturb  the  principle  above  an- 
nounced, we  are  unwilling  to  enlarge  the  rule,  so  as  to 
bring  within  its  influence  a  class  of  cases  much  more  nu- 
merous, and  from  which  there  would  probably  be  reaped  a 
much  more  abundant  harvest  of  frauds  and  perjuries. 

The  judgment  of  the  circuit  court  is  affirmed. 


GREGORY  vs.  TALKER. 

[REAL  ACTION  ix  NATUUE  OF  EJECTMENT.] 

1.  Proof  of  delivery  of  deed. — The  testimony  of  the  subscribing  witness 
to  a  deed,  to  the  eftect  that,  immediately  after  its  execution,  the 
grantor  handed  it  to  the  .mother,  'of  the  grantees,  who  were  infants 
living  with  their  mother,  "  and  told  her  to  keep  it,'1  is,  at  least,  suffi- 
cient to  let  the  deed  go  to  the  jnry ;  the  intention  of  the  grantor, 
that  it  should  or  bhould  not  be  considered  as  delivered,  being  a  ques- 
tion for  the  determination   of  the  jury,  under  proper  instructions 
from  the  court. 

2.  Whether  instrument  is  dwd  or  will. — An  instrument  of  writing,  in  form 
a  deed,  which  purports  to  be  made  in  consideration  of  the  '  regard'*' 
entertained  bj*  the  grantor  for  the  grantees,  and  for  the  further  con- 
sideration of  one  dollar   in  hand  paid,  and  which  conveys  to  the 
grantees,  by  the  words  of  conveyance  usually  employed  in  deeds, 
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certain  real  and  personal  property,  'together  with  the  right  to  con- 
trol the  same  at  the  death'  of  the  grantor, — is  a  deed,  and  not  a  will. 

3.  Evidence  of  fraud  in  execution,  or  illegality  of  consideration  of  deed. 
Plaintiffs  claiming  title  to  the  laud  in  controversy  under  a  deed  of 
gift  from  defendant's  deceased  father,  which  defendant  sought  to 
impeach  on  the  grounds  of  u^on-delivery,  fraud  in  the  execution,  and 
illegality  of  consideration  ;  a  written  agreement  between  said  grantor 

'  and  plaintiffs'  mother,  an  unmarried  woman,  which  was  executed 
.several  mouths  hefore  the  deed,  did  not  refer  to  the  property  conveyed 
by  the  deed,  was  not  referred  to  in  the  deed,  and  simply  stipulated 
for  the  performance  by  plaintiffs'  mother  of  domestic  services  for  said 
grantor  during  his  life,  in  consideration  of  which  he  promised  to  give 
her  certain  personal  property  at  his  death,  and  to^provide  board  until 
that  time  for  her  and  her  said  children, — is,  printa,  facie,  irrelevant; 
nor  is  it  admissible  in  connection  with  parol  evidence,  which  is 
offered  "  for  the  purpose  of  showing  that  said  deed  was  fraudulently 
'obtained,"  but  which  does  not  tend  to  show  fraud  in  its  execution. 

4.  Eedundant  evidence. — The  exclusion  of  evidence  which  is  offered  to 
prove  a  fact  that  has  been  already  proved,  and  is  not  denied  or  con- 
troverted by  the  opposite  party,  is,  at  most,  error  without  injury. 

5.  Declarations  of  grantor ;  when  admissible  against  arantee. — The  decla- 
rations of  the  grantor,  tending  to  impeach  the  validity  of  his  deed, 
are  not  admissible    evidence  against  the  grautee,  unless  shown  to 
Lave  been  made  before  the  execution  of  the  deed. 

6.  To  what  witness  may  testify. — A  witness  can  not  testify  that  a  per- 
son "  was  deranged,  or  insane  " ;  nor  that  "  her  insanity  became  worse 
because  of  the   conduct "  of  her  husband  and  another  woman ;  nor 
that  a  man  and  a  woman  "lived  in  adultery"  with  each  other:  such 
statements  are  mere  conclusions,  or   deductions  from  facts,  and  not 
the  facts  themselves. 

APPEAL  from  the  Circuit  Court  of  St.  Glair. 
Tried  before  the  Hon.  WAI.  S.  MUDD. 

THIS  action  was  brought  by  John  Walker  and  Minerva 
J.  Walker,  (infants,  suing  by  their  next  friend,  Mary 
Walker,)  against  Terrell  Gregory.,  to  recover  the  possession 
of  a  certain  tract  of  land,  containing  one  hundred  and 
sixty  acres,  together  with  damages  for  its  detention  ;  and 
was  commenced  on  the  16th  August,  1853.  The  defend- 
ant pleaded  the  general  issue,  "  in  short  by  consent,  with 
leave  to  give  in  evidence  anything  that  might  be  specially 
pleaded  in  bar;  and  the  plaintiffs  replied  in  like  manner, 
and  with  like  leave."  The  land  in  controversy  belonged 
to  Jeremiah  Gregory,  deceased,  in  his  life-time  ;  and  the 
plaintiffs  derived  title  to  it  under  an  instrument,  of  which 
the  following  is  a  copy  : 
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"Stale  of  Alabama,  ^  Know  all  men  by  these 
St.  Clair  County.  >  presents,  that  I,  Jeremiah 
Gregory,  of  said  State  and  county,  for  and  in  considera- 
tion of  the  regard  that  I  entertain  for  Minerva  J.  Walker 
and  John  Walker,  arid  for  and  in-consideration  of  the  sum! 
of  one  dollar  in  specie,  to  me  in  hand  paid  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  is; 
hereby  acknowledged,  have  given  and  granterl,  and  by 
these  presents  do  give  and  grant,  unto  the  said  Minerva  J. 
Walker  and  John  Walker,  the  following  described  negro 
property  and  real  estate,"  &c.,  describing  the  land  in  con- 
troversy, together  with  seven  slaves,  "a  good  horse,  bridle 
and  saddle,  apiece,  one  cow  and  oalf,  tivo  beds  and  furni- 
ture, one  gin  and  thresher,  all  my  sheep,  and  twenty  head  of- 
hogs;  to  have  and  hold  the  said  bargained,  given,  and  con- 
veyed property,  together  with  the  right  to  control  the  same 
at  my  deth,  against  the  lawful  claim  or  claims  of  any  per- 
son or  persons  whatsoever.  In  testimony  whereof,  I*  have 
Hereunto  set  my  hand,  and  affixed  my  seal,  the  tenth  day  oi 
August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-nine.  . 

his. 

"Attest:  Jackson  Lawson.     "  JEREMIAH  X  GREGORY. 

mark. 

The  defendant  was  the  son  and  sole  heir-at-law  of  said; 
Jeremiah  Gregory,  deceased  ;  and  he  sought  to  impeach 
the  validity  of  this  instrument  on  the  following  grounds  : 
1st,  that  it  was  never  delivered  ;:  2<1,  that- it  was  testa- 
mentary  in  its  character,  and  had  never  b.een  admitted  to 
probate;  3d,  that  it  was  procured  by  fraud; -and,  4th, 
that  it  was  given  in  consideration  of  future  illicit  cohabi- 
tation between  said  Jeremiah  Gregory  and  Mary  (or  Polly) 
Walker,  plaintiffs'  mother.  To  prove  the  execution  and 
delivery  of  said  deed,  the  plaintiffs  introduced  as  a  witness 
Jackson  Lawson,  the  attesting  witness,  who  testified  as 
follows  :  "On  the  10th  August,  1849,  witness  lived  about 
two  miles  from  Jeremiah  Gregory,  and  was  keeping  a  lit-- 
tje  school  in  a  house  about  twenty  or  thirty  yards  from. 
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the  house  in  which  he  (witness)  lived.     Between  eleven 
and  twelve  o'clock  on  the  morning  of  that  day,  said  Greg- 
ory rode  up  to  his  house.     Polly  Walker,  with  the  plain- 
tiffs, her  children,  had  come  to  his  house  the  evening  be- 
fore,  and  staid  all  night,  and  were  there  when  old  man 
Gregory  came.     When  witness  saw  him  ride  up,  he  had 
not  the  slightest  idea  of  his  obiect  in  coming  ;  but  he  dis- 
missed his  school,  and  went  over  to  the  house,  and  he  and 
the  old  man  took  a  seat  on  the  piazza.     After  a  few  min- 
utes' chat,  in  which  the  old  man  said  nothing  about  his 
intention  to  execute  this  deed,  or  his  object  in  coming 
there,  he  rose  up,  and  told  witness  he  wanted  him  to  do  a 
little  business  for  him  privately,  and  proposed  to  walk 
over  <  to   the  school-house.      Witness  assented,  and  they 
started  to  go  ;  the  old  man  called  to  'Polly  Walker,  who 
was  in  the  house,  to  'come  on  ',  and  they  went  over  to  the 
school-room.     When  they  were  inside,  the  old  man  pulled 
a  paper  out  of  his  pocket,  and  requested  witness  to  fill  it 
tip  as  he  directed  ;  and  witness  accordingly  inserted  in 
their  proper  places,  as  they  appear  in  said  deed,  the  plain- 
tiffs' names,  the  property  conveyed,  and  the  other  words 
which  are"    italicised  in  the  above  copy  of  the   deed; 
"and  wrote  the  old  man's  name,  at  his  request,  at  the  bot- 
tom, and  signed  his  own  name  as  an  attesting  witness 
thereto.     Before  the  old  man  made  his  mark  to  it,  he  not 
being  able  to  read  writing,  witness  read  the  paper  over  to 
him  correctly  ;  and  when  he  came  to  the  description  of 
the  land,  the  old  man  told  him  he  had  made  a  mistake  in 
the  numbers  ;  and  witness  then  proceeded  to  correct  the 
error,  as  shown  in  the  deed.     These  alterations  and  inter- 
lineations were  made  by  the  old  man's  directions,  before 
he  made  his  mark  to  it.     After  the  deed  was  corrected  and 
signed,  the  old  man  handed  it  to  Polly  Walker,  and  told 
her  to  keep  it;    and  at  the  same  time  he   handed   her 
another  paper,  signed  by  him  and  Polly  Walker  in  April, 
1849,  and  attested  by  witness  and  Mr.  Barker,  and  said  to 
her,  'Some  one  must  keep  that.'     This  was  all  that  was 
said  by  the  old  man  when  he  delivered  said  deed.     They 
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then  returned  towards  the  house,  and  the  old  man  went  oft 
home, — would  not  even  stay  to  dinner  ;  and  after  dinner 
Polly  Walker,  with  the  plaintiffs,  also  started  towards  home, 
their  home  being  at  said  Gregory's  house."  On  this  evi- 
dence, the  plaintiffs  proposed  to  read  the  deed  to  the  jury. 
The  defendant  objected  to  its  admission,  "  on  the  ground 
that  it  had  not  been  proved  to  have  been  delivered,  and 
also  because  it  was  a  testamentary  paper,  and  not  a  deed." 
The  court  overruled  the  objections,  and  allowed  the  deed 
to  be  read  to  the  jury;  and  the  defendant  excepted. 

The  witness  Lawson  testified,  on  cross-examination, 
that  he  was  the  son-in-law  of  Polly  Walker,  having  mar- 
ried one  of  her  daughters;  that  said  Polly  Walker,  at  the 
time  of  the  delivery  of  said  deed,  had  four  children  living, 
though  she  had  never  been  married  ;  that  two  of  these 
children  were  born  before  she  went  to  Gregory's  house  to 
live  ;  that,  Gregory  was  between  sixty-five  and  seventy 
years  of  age  at  the  time  of  the  execution  of  said  deed,  but 
was  very  strong  and  vigorous  in/  mind  and  body,  and  his 
wife  (defendant's  mother)  was  then  between  sixty  and  sev- 
enty years  old  ;  that  the  younger  of  the  plaintiffs  was  at 
that  time  between  ten  and  twelve,  and  the  older  between 
twelve  and  fourteen  years  old..  "It  was  further  proved 
by  defendant,  on  cross-examination  of  said  Lawson,  and 
without  objection  on  the  part  of  the  plaintiffs,  that  Polly 
Walker,  with  her  father,  went  to  live  on  said  Gregory's 
plantation  before  plaintiffs  were  born,  and  continued  to 
live  there  until  February,  1849,  when  she  went  to  live  in 
his  house,  and  carried  the  plaintiffs  with  her,  and  continued 
to  live  in  his  house,  and  in  his  employment,  from  that 
time  until  his  death  in  1853  ;  none  of  which  was  denied 
or  controverted  by  plaintiffs."  In  reference  to  the  written 
agreement  between  said  Gregory  and  Polly  Walker,  above 
referred  to  as  being  attested  by  Lawson  and  one  Barker, 
Lawson  testified,  on  cross-examination,  that  he  wrote  the 
name  ItacJiel  where  it  occurs  in  said  agreement,  at  the  re- 
quest of  Gregory,  some  time  between  the  24th  April  and 
the  10th  August,  1849,  and  signed  his  name  thereto  as  an 
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attesting  witness ;  and  Barker,  the  other  subscribing  wit- 
ness, testified,  that  the  name  Rachel  was  not  in  the  agree- 
ment when  it  was  executed  by  the  parties,  in  his  presence, 
on  the  day  of  its  date.  The  agreement  referred  to,  which 
the  parties  executed  by  making  their  respective  marks 
across  their  names  as  written  by  the  attesting  witnesses, 
was  in  the  following  words  : 

"Agreement  made  and  entered  into  the  24th  day  of 
April,  A.  D.  1849}  between  Jeremiah  Gregory  and  Mary 
Walker,  both  of  the  county  of  St.  Glair  and  State  of  Ala- 
bama, witnesseth,  that  said  Gregory  agrees  with  said  Mary 
Walker  to  give  her  at  his  decease  one  negro  slave  at  his 
decease,  together  with  the  future  increase  from  this  date 
date,  and  twenty  head  of  hogs,  one  horse,  saddle  and  bri- 
dle, for  and  in  consideration  of  her  services  during  his  life, 
in  attending  to  the  business  of  his  house,  working  in  the 
house,  and  attending  and  keeping  in  repair  the  clothing  of 
the  family,  furniture,  and  beds  ;  also,  to  find  board  for  her 
and  her  two  children  during  the  same  period  ;  and  on  fail- 
ing to  comply  with  said  stipulation,  this  agreement  to  be 
null  and  void.  And  the  said  Mary  Walker  hereby  agrees 
to  attend  to  the  household  business  of  said  Gregory  during 
his  live,  (should  she  live  so  long,)  and  use  due  care,  indus- 
try and  diligence  in  keeping;  the  household  furniture  and 
apparel  in  order  and  repair,  and  to  accept  for  her  services, 
at  the  decease  of  said  Gregory,  said  female  slave  Rachel 
and  her  increase,  and  board  and  sustenance  for  herself  and 
her  two  children,  and  twenty  head  of  hogs,  and  one  horse* 
saddle  and  bridle.  In  testimony  whereof,"  &c. 

The  defendant  offered  to  read  this  agreement  to  the  jury, 
on  proof  of  its  execution  ;  but  the  plaintiffs  objected  to 
its  admission,  on  the  ground  that  it  was  irrelevant,  and  the 
court  sustained  their  objection  ;  to  which  the  defendant 
excepted."  "  The  defendant  then  offered  said  agreement  in 
evidence,  in  connection  with  the  other  evidence  herein- 
before set  out,  as -tending  to  show  that  the  pretended  deed 
to  the  plaintiffs  was  fraudulently  obtained  by  said  Polly 
Walker  and  Lawson,  and  as  tending  to  show  that,  on  said. 
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10th  day  of  August,  1849,  said  Polly  Walker  was  in  the 
Jhired  employ  of  said  Gregory ;  and  insisted,  that,  if  suek 
was  the  fact,  it  was  evidence  to  which  the  jury  .might 
look,  in  determining  whether  plaintiffs'  said  deed  was  ever 
delivfired, — there  being  no  other  evidence  of  a  delivery 
than  the  testimony  of  said  Lawson,  hereinbefore  set  out.'* 
The  court  refused,  on  plaintiffs'  motion,  to  allow  said  deed 
to  be  read  for  either  of  the  purposes  specified  ;  and  the  de- 
fendant excepted. 

The  deposition  of  Dr.  Wm.  H.  Benson  was  taken,  on 
•interrogatories  and  cross-interrogatories,  in  another  suit  be- 
tween Mary  Walker  and  the  defendant,  under  an  agreement 
that  it  might  also  be  used,  so  far  as  it  was  legal  evidence, 
in  this  suit ;  and  the  defendant  offered  in  evidence  the  an- 
swers of  said  witness  to  the  cross-interrogatories.  On  mo- 
tion of  the  plaintiffs,  the  court  excluded  from  the  jury  the 
following  portion  of  the  answer  of  said  witness  to  the  sec- 
ond cross-interrogatory  :  "  The  wife  of  Jeremiah  Gregory 
was  living  with  him  when  Mary  Walker  went  to  live  with 
him.  She  was  deranged,  or  insane.  Her  insanity  was 
worse  after  Mary  Walker  went  there  to  live.  It  was  be- 
cause of  the  conduct  of  her  husband  and  Mary  Walker. 
Said  Mary  Waller  lived  in  adultery  with  Jeremiah  Gregory. 
Witness  knew  of  said  Gregory's  having  illicit  intercourse 
with  Mary  Walker  frequently  during  her  sfay  there  ;  hiew 
said  Gregory  to  sleep  with  lier  often ;  has  frequently  seen 
tliem  engaged  in  the  very  act  of  illicit  intercourse.  Said 
Gregory  kept  up  illicit  intercourse  with  Mary  Walker,  from 
the  time  witness  first  knew  lier,  until  said  Gregory's  death" 
The  defendant  reserved  an  exception  to  the  suppression  of 
this  part  of  the  witness'  answer,  and  then  offered  sepa- 
rately the  italicized  portion  of  the  answer,  "  as  evidence 
tending  to  show  that  the  real  purpose  and  consideration  of 
the  pretended  deed  from  Jeremiah  Gregory  to  plaintiffs 
was  future  illicit  intercourse  between  said  Gregory  and 
]Vlary  Walker."  The  court  refused  to  allow  it  to  be  read 
for  that  purpose,  and  the  defendant  excepted.  The  court 
also  excluded  from  the  jury  the  following  portion  of  the 
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answer  of  this  witness  to  the  third  cross-interrogatory-: 
*'  Said  Gregory  told  witness,  that  he  had  brought  Mary 
Walker  to  his  house,  and  had  pretended  to  hire  her,  for  a 
blind  to  keep  down  the  suspicions  of  his  neighbors,  to 
avoid  the  law  against  living  in  adultery  ";  to  which  the 
defendant  also  reserved  an  exception. 

All  the  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

HEFLIN,  MARTIN  &  FORNEY,  for  appellant. 

GOLDTHWAITE,  RlCE  &  SfiMPLE,  ALEX,    &  -JNO.    WHITE, 

and  B.  T,  POPE,  confaa. 

R.  W.  WALKER,  J.  —  1.  There  was  no  error  in  allow- 
ing the  deed  from  Gregory  to  the  plaintiffs  to  be  read  in 
evidence.  The  evidence  in  relation  to  its  execution  and 
delivery  was,  at  least,  sufficient  to  let  the  instrument  go  to 
the  jury.  Whether  there  was  in  fact  a  valid  delivery, 
depended  on  the  intention  of  the  grantor  that  the  deed 
should  or  should  not  be  considered  as  executed  ;  and  of  that 
intention  the  jury  were  to  judge,  under  the  charge  of  the 
court.  —  McLure  v,  Cohlougli,  17  Ala.  90;  Morris  v.  Yarner, 
32  Ala.  499. 

[2.]  There  is  nothing  in  the  second  objection  made  to 
the  introduction  of  the  deed  in  evidence.  It  is  clearly  a 
deed,  not  a  will. 

[3.]  The  written  agreement  between  Gregory  and  Mary 
Walker  does  not  appear,  upon  its  face,  to  have  any  con- 
nection with  the  subject-matter  of  this  suit,  nor  with  the 
deed  from  Gregory  to  the  plaintiffs.  It  was  made  between 
different  parties,  for  a  different  purpose,  upon  a  different 
consideration,  and  at  a  different  time.  Considered  by 
itself,  therefore,  it  was  obviously  irrelevant.  Nor  was  it 
admissible,  when  offered  in  connection  with  the  other  evi- 
dence referred  to  in  the  bill  of  exceptions,  for  the  purpose 
of  showing  that  the  deed  to  the  plaintiffs  was  fraudulently 
obtained.  We  are  unable  to  perceive  that  this  agreement, 
either  by  itself,  or  in  connection  with  the  other  evidence 
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alluded  to,  could  have  tended  in  the  least  to  prove  fraud  in 
the  execution  of  the  deed  under  which  the  plaintiffs  claimed 
title.  And  it  was  well  settled  that,  at  law,  and  &s  between 
parties  occupying  the  relation  that  the  present  parties  sus- 
tain to  each  other,  no  kind  of  fraud  can  be  shown,  except 
fraud  in  the  execution  of  the  deed, — such  as,  that  it  w,as- 
falsely  read  to  the  grantor,  or  the  Yikc.—Tliompsonv.DraJtc, 
32  Ala.  99 ;  Morris  v.  Harvey,  4  Ala.  300. 

[4.]  It  had  already  been  proved,  (and  the  fact  was  not 
denied  or  controverted  by  the  plaiatiffs,)  that  Polly  Walker 
was  living  at  Gregory's  house,  and  in. his  employment,  on 
the  10th  of  August,  1849.  This  being  so,  the  exclusion^ 
the  agreement  between  Gregory  and  Mrs.  Walker,  when 
offered  for  .the  purpose  oi  proving  the  same  fact t.  was  not 
a  reversible^  error.  The  exclusion  of  unnecessary  or  redun- 
dant evidence,  is  error  without  injury. 

[5,.]  The  declarations  of  Gregory,  the^  grantor,  were 
properly  excluded  ~T  for  the  reason,  that  they  were  not 
shown  to  have  been  made  before  the  execution  of  the  deed 
to  the  plaintiffs.  A  gift  cannot  be  affected  by  declarations- 
of  the  donor,  made  after  the  gift  was  consummated. — Olds 
v,  Powell,  7  Ala.  052 ;  Mobley  v.  Barnes,  26  Ala.  718. 

[6.]  Some  portions  of  each  of  the  other  answers  of  Ben- 
son, which  were  excluded  by.  the  ce-urt,  were  clearly  irrel- 
evant, or  illegal*  For  example,  the  statements,  that  the 
old  lady  (Mrs.  Gregory)  "was  deranged";  "that  her  in- 
sanity became  worse  because  of , the  conduct  of  her  hus- 
band and  Mary  Walker";. f  that  Polly  Walker  lived  in  adul- 
tery with  old  man  Gregory,"— were.iuere  conclusions  of  the 
witness — deductions  .from  facts,  not  the  facts  themselves, 
Walker  v.  Walker,  34  Ala.  473;  J)onnell  v.  Jones,  13  Ala, 
510;  Beiije  v.  Creagh,?l  Ala.  156.  There  was-,  therefore, 
110  error  in  excluding  these  answers;  for,  when  evidence  is 
offered,  of  which  a  portion  is  illegal,  the  court  may  reject 
all,  and  is  not  bound  to  separate  the  legal  from  the  illegal, 

Judgment  affirmed. 

A  J>  WALKER,  C.  J.,  havingbeen  of  .counsel,  not  sitting- 
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CHANEY'S  HEIRS -vs.  GHANEY'S-ADM'R.. 

\ 'FINAL  SETTLEMENT  AND   DISTRIBUTION   OF  DECEDENT'S  ESTATE.]. 

1.  SaJc  of  decedent's  lands,  for.  equitable  division;  right  of  dower  of  heir's' 
uiftow  ;  jurisdiction  of  'probate  find  chancery  courts. — Where  a  dece- 
dent's real  estate  is  sold,  under  an  order  of  the  prolxite  court,  for  the 
purpose  of  making  au  equitable  division  ameng  his  heirs,  after  the 
<leath  of  one  of  the  heirs,  the  sale  bars  the  right  of  dower  of  the 
•widow  of  such  deceased  Jfeir,  hut  does  not  extinguish  her  right  as 
•dowress:  the  proceeds  of  enld*  stand  in  lieu  of  the- html  itself.. iindihe 
portion  of  the  deceased  heir  must  be  paid  to  his  administrator,  for-the 
purposes  of  administration ;  but  so  much  thereof  as  corresponds  with 
her  dower  interest  in  the  land,  must  be  paid  over  to  the  widow,  on. 
"her  executing  a  suitable  l>ond  for  the  protection  of  those  entitled  to 
the  reversion  i  aurtten  her  failure  •*»  give  such  bond,  the  money  must 
be  loaned  out,  and  the  interest  be  paid  to  her  annually  during  her 
life  ;  but  tlie  probate  co^rt  is  not  competent  to  make  and  execute  the 
proper  decree  in  s\ich'  case,  and  resort  must  thereftire  be  had  tO'^he' 
eiwncery  court.  - 

APPEAL  from  the  Register  in  Cliancery  at  Camden,  on 
transfer  from  the  Probate  Court  of  Wilcox. 

IN  the  matter  of  the  ftnal  settlement  and  distribution  of 
the  estaie  of  Emanuel  B.  Chaney,  deceased;  who  was  one 
of  the  children  and  heirs-at-law  of  Green  Br  Chaney,  de- 
ceased, and  of  whose  estate  his  widow  (now  Mary  J.  Nich 
olson)  and  Charles  Kicholson  were  the  administrators.  It 
-appeared  on  the  settlement',  th"at  said  Green  B.  Chaney 
died,  intestate,  in  tlie  early  part  of  the  year  1853  ;'  that'  in 
September,  1853,  on  tlie  petition  of  his  administrator,  the 
probate  court  granted  an  order  for  the  sale  of  his  real  es- 
tate, for  the  purpose  of  making  an  equitable  division 
-among  his  heirs  j"  that  the  said  Emanuel  B.  Chaney,  one' of 
the  heirs,  died  in  October,  IS53",  leaving  a  widow,  but  no 
children  ;  that  his  widow  administered  on  his  estate,  a"nd 
afterwards  married  Charles  Nicholson  ;  and  that  the  lands 
were  afterwards  sold  under  the  said  order  of  the  probate 
•court,  and  the  proceeds  of  sale  were  distributed  among  the- 
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parties  in  interest, — Mr.  and  Mrs.  Nicholson,  as  adminis- 
trators of  Emanuel's  estate,  receiving  his  share,  which 
amounted  to  over  SG,000.  As  Mrs.  Nicholson  had  never  re- 
linquished her  dower  interest,  if  any  she  had,  as  the  widow 
of  said  Emanuel  Chancy,  in  the  lands  belonging  to  Green 
B.  Chaney's  estate,  the  heirs  and  distributees  insisted  be- 
fore the  register,  1st,  that  her  right  of  dower,  if  any  ever 
existed,  was  not  affected  by  the  side  of  the  lands  under  the 
order  of  the  probate  court,  and  she  was  not  entitled  to  any 
portion  of  the  money  received  by  her  and  her  husband,  as 
administrators,  arisiog  from  the  proceeds  of  said  sale  ;  and, 
2d,  that,  if  she  was  entitled  to  any  portion  at  all,  it  was 
only  for  life.  The  register  decided  both  of  these  points 
against  the  heirs,  and  rendered  a  decree,  authorizing  Nich- 
olson and  wife  to  retain,  in  right  of  Mrs.  Nicholson,  one- 
half  of  the  money  so  received  by  them.  The  heirs  and 
distributees  reserved  exceptions  to  the  decision  and  decree 
of  the  register,  and  they  now  assign  the  same  as  error. 

A.  R.  MANNING,  for  appellants. 
J.  L.  SMITH,  contra. 

A.  J.  WALKER,  C.  J.— The  administrator  of  the  estate 
of  Green  B.  Chancy,  deceased,  obtained  an  order  for  the 
sale  of  the  land  of  the  estate,  for  the  purpose  of  equitable 
division  among  the  heirs.  Before  the  sale  was  made  in 
pursuance  of  that  order,  Emanuel  B.  Chancy,  one  of  the 
heirs,  died,  leaving  a  widow,  but  no  descendants ;  and  his 
estate  was  solvent.  His  share  of  the  proceeds  of  the  sale 
was  paid  over  to  the  administrators  of  his  estate.  The 
court  below  ordered  a  distribution  of  the  fund  so  received, 
among  the  distributees  of  Emanuel's  estate,  one  of  whom 
was  the  widow  ;  her  share  being,  under  the  statute  of  dis- 
tributions, one-hall. 

At  the  time  of  Emanuel  B.  Chaney's  death,  he  was- 
stizcd  of  an  undivided  share  of  Greeu  B.  Chaney's  real  es- 
tate. Such  seizin  resulted  from  the  descent  to  him  from 
his  ancestor.  The  lauds  of  a  decedent  are  made  liable  to 
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liis  debts  by  our  law,  and  there  are  some  statutory  powers 
over  them  placed  in  the  hands  of  the  administrator.  Sub- 
ject to  that  liability,  and  to  those  powers,  the  land  of  an 
intestate  descends  to  his  heirs. — Patton  v.  Crow,  26  Ala. 
426.  The  land  of  Green  B.  Chaney's  estate  was  not 
needed  for  the  payment  of  debts,  and  was  not  sold  for  that 
purpose.  Emanuel  B.  Chancy  was  seized  of  the  land  as  a 
coparcener,  and  his  widow  was  entitled  to  dower. — Park  on 
Dower,  41,  42.  It  is  clearly  the  law,  that  the  seizin  of  a 
coparcener  is  such  that  his  widow  is  dowable  in  the  land 
held  in  coparcenary.  The  dower  of  the  widow  in  the  land 
itself  must  be,  like  the  descent  to  the  heir,  subject  to  tthe1 
power  of  sale,  under  an  order  of  court,  vested  in  the  ad- 
ministrator ;  for,  by  statute,  the  administrator  is  required 
to  convey  all  right,  title,  and  interest,  which  the  deceased 
had  in,  the  lands  at  the  time  of  his  death. — Code,  §§  1770, 
1872.  The  statute  prescribing  the  scope  of  an  administra- 
tor's conveyance,  forces  us  to  the  conclusion  that  the  dower 
IB  the  land  is  barred  by  the  administrator's  sale  ;,  for  the 
title  of  the  deceased  at  the  time  of  his  death  was  free 
from  any  claim  of  dower  on  the  part  of  the  heir's  widow, 
and  as  the  title  existed  in  him  at  his  death,.so  is  it  required 
to  be  conveyed  by  the  administrator  to- the  purchas«r.  In- 
deed, if  the  lands  of  decedents  were  solctf  for  distribution, 
subject  to  the  dower  of  £he  wives  of  the  heirs,  the  effect 
upon  those  heirs  whose  shares  were  not  incumbered  by 
such  claim,  would  be  grossly  unjust.  Those  whose  shares 
were  not  so  incumbered  would  be  made  to  participate 
equally  with  the  others  in  the  loss  resulting  from  the  de- 
preciation of  price  on.  account  of  the  outstanding  inchoate 
rights  of  dower.-  Therefore,  justice  and  equality  among 
the  heirs-,  as-  well  as  the  prescribed  terms  of  the  adminis- 
trator's conveyance,  require  the  conclusion,  that  the  right 
ef  dower  in  the  land,  on  the  part  of  the  wives  of  the 
heirs,  is  barred  by  the  administrator's  sale. 

But  we  can  not  conclude  that  the  interest  of  the  dow- 
ress  is  destroyed  by  such  a  sale.  It  would  not  be  de- 
stroyed if  the  heirs  were  to  make  a  private  sale,  by  mutual' 
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consent,  for  division  ;  nor  if  a  sale  for  the  same  purpose 
were  made  under  a  decree  of  the  chancery  court.  We  cart 
not  perceive  how  a  sale,  made  for  the  benefit  of  the  heirs, 
to  accomplish  the  same  purpose,  in  .pursuance  of  the  ad- 
ministrator's petition  to  the  probate  court,  could  have  the 
effect  of  destroying  the  interest  of  the  dowrers.  As  the 
wife  of  an  heir  is  deprived  of  her  claim  to  a  specific  charge 
of  her  dower  upon  the  land  of  the  ancestor  sold  by  the 
administrator  for  division,  and  as  her  interest  survives  the 
sale,  she  must,  of  necessity,  be  satisfied  out  of  her  hus- 
band's share  of  the  proceeds  of  the  sale. 

It  was  decided  in  Williamson  v.  Mason,  (2-3  Ala.  4S8',) 
tbat  the  money  arising  from  a  sale  of  land,  would  stand  in 
-place  of  ihe.landr  and  would  ^o,  after  the  pu'rposes  of 'the 
administration  were  satisfied,  ;to  the  'heirs.  So,  also,  we 
think  that  the  proceeds  of  the  sale  of  the  land  must  stand 

to  the  widow  in  the  place  of  the  land,   and  she  must  take 

'*'•'.'»*''•• 
an  interest  in  the  money  equivalent,  as  near  as  may  be,  to 

her  interest  in  the  land.  This  is  very  easily  arranged, 
where,  as  in  this  case,  the  husband  is  dead.  The  husband 
having  left  no  descendants,  the  widow  would  be  entitled 
to  the  enjoyment  for  life  6F  one-half  of  the  husbandrs 
share  of  the.proceeds  of  the  sale  of  the  land.  Upon  the 
rule  settled  in  Mason  v.  'Pate's  Executors,  (34  Ala.  379,) 
the  widow  should  .be  permitted  to  receive  the  half  of  her 
deceased  husband's  share,  upon  her  executing  a  suitable 
bond  for  the  protection  of  those  entitled  in  reversion  ;  ancl 
in  case  of  her  failure  to  give  bond,  the  money  must  be 
loaned  out,  and  the  interest  paid  over  annually  to  her  du- 
ring her  life-time.  To  the  making  an<3  execution  of  the 
proper  decree,  the  powers  of  the  probate  court  are,  as  is 
decided  in  the  case  just  noticed,  inadequate,  and  a  resort 
must  be  had  to  the  chancery  court. 

While  the  rule  for  the  ascertainment  and  security  of  the 
widow's  share  is  thus  simple,  when  the  husband  is  dead,  we 
can  very  clearly j>ereeive  that  much  more  difficult  qiustidns 
will  be^preventecl  for  solution  when  the  court  is  called 
upon  to  lay  down  a  rule,  which  will  secure  to 'the  wife  of 
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a  living  husband-her  contingent  dower  interest.  We  will 
-not  anticipate  those. questions  now,  but  will  leave  them  to 
be  settled  when  they  arise. 

We  think  that  Emanuel  B.  CLaaey's  share  of  the  pro- 
ceeds ot  the  sale  of  the  land  of  kis  deceased  ancestor, 
Green  B.  Chancy,  was  legally.fDaid  over  to  the  administra- 
tor of  Emanuel's  estate,  and  became  assets,  with  whkh 
such  administrator  was  chargeable  in  his  representative  ca- 
pacity. At  Emanuel's  death,  his  undivided  interest  in  the 
lands  of  Green  B.'s  estate  became  liable  to  his  debts;  arid 
so  the  share  of  the  money  arising  from  the  sale  afterwards 
made,  which  stood  in  the  place  of  the  land,  would  be  liable 
'to  the  same  debts.  It  must  be,  therefore, -that  such  money 
was  payable  to  the  administrator  of  Emanuel's  estate,  and. 
that  the  claim  of  the  Jieirs-for  their  respective  shares  of  the 
iund  is  against  the  administrator  in  his  representative  capa- 
city. The  share  of  tho  fund  produced  by  the  sale  of  the 
land,  must  be  divided  between  the  widow  and  the  heirs, 
in  a  manner  corresponding  with  4>heir  respective  interests 
in  the  land. 

We  do  not  think,  that  the  fund  produced  by  the  sale  of 
the  laud  is  to  be  regarded^as  subject  ta  distribution  as  per- 
sonalty, because  it  has  been  stamped  with  that  character 
by  thedecree»against-the  administrator  of  Green  B.'s  estate  , 
in1  favor  of  the  ad-nainistrator  of  Emanuel's  estate.  That 
decree  simply  directs  the  .payment  of  the  nloney  arising 
from  the  sale,  and  determines  nothing  as  .<to  the  light  in 
which  the  money  is  to  be  regarded  after  passing  into  the 
hands  of  the  administrator  of  Emanuel's  estate.  There  is 
no  ground  upon  which  the  parties  interested  can  be  held 
estopped  by  the  decree  above  named  from  asserting  rights 
in  the  fund  -corresponding  with  their  interest  in  the  land 
which  was  sold.  There  is  no  impracticability  in  distin- 
guishing the  fund  arising  from  the  sale  of  the  land,  and 
the  argument  based  upon  that  supposition  is  untenable. 
The  share  of  Emanuel  in  the  land  was,  after  satisfying  the 
purposes  of  the  administration  of  Green  Chaney's  estate, 
^  liable  to  the  payment  of  the  debts  of  Emanuel's  estate. 
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So  the  money,  which  was  substituted  for  the  land,  would"* 
be  assets  for  the  payment  of  the  debts  of  that  estate.  For 
that  reason,  it  was  necessary  that  the  money  should  be 
deemed  assets  of  EmanuePs  administration,  and  should  be 
receivable  of  him  in  his  capacity  of  administrator,  and  re- 
coverable from  him  in  the  same  capacity. 
Reversed 'and  remanded. 


WIMBERLY  vs.  WJMBERLY. 

["PETITION  FOR  SALE  OF  SLAVES  FOR  PARTITION.'] ' 

I;  Jurisdiction  of  probate  court  to 'Order  sale. — Where  slaves  are  o'e-- 
queathed  by  a  testator  to  his  daughter,. "for  the  use  of  said  daughter 
and  her  children,"  the  probate  court  has  no  jurisdiction  under  the  act 
approved  February  5, 1H56,  (Session  Acts,  1855-6,  p.  20,)  to  order  a  sale 
of  the  slaves  for  partition,  on  the  application  of  the  guardian  of  the- 
children.. 

APPEAL  from  the  Probate  Court^oftMaconu 

IN  the  matter  of  the  petition  of  Lewis  T.  Wimberly,  as* 
the  guardian  of  the  several  minor  children  of  Samuel  T. 
Wimberly,  deceased,  for  the  sale  of  certain  slaves,  in  which, 
as  he  alleged,  his  wards  had  a  joint  interest  with  their- 
mother,  Mrs.  Henrietta  A.  Wimberly,. undier  the  will  of  her 
deceased  father,  Guilford  Alford.     The  will  of  said  Alfbrd 
was  executed  in  Georgia,  where  he  resided  at  the  time  of 
his  death,  and  was  there  duly  adaaitted  to  probate  after  his. 
death..    The  3d  and  7th  clauses  of  said  testator's  will  were 
in  the  following  words:  "Item  3..  I  give  and  bequeath 
unto  my  daughter,  Henrietta  A.  Wimberly,  ray  three  negro 
boys,  Bob,  Washington,  and  Isaac,  called  'young  Isaac  ;r 
also,  a  woman  named*  Lucy,  and  a  girl  named ;  Florida ;  for 
the  use  of  said  daughter  and  her  children,  free  from  the 
disposition  of  her, present  or  futura  husband.     I  also  con-  - 
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firm,  unto  my  said  daughter  the  gift  of  six  negroes,  Joe  and' 
his  wife,  Patience,  and  their  four  children,  heretofore 
made."  "Item  7.  I  direct  that  my  executor,  hereinafter 
named,  shall  dispose  of  the  residue  of  my  property,  includ- 
ing the  negroes  not  bequeathed,  and  all  the  real  and  per- 
sonal property  that  I  may  be  possessed  of  at  my  death,, 
using  his  own  discretion  as  to  disposing  of  the  negroes  and: 
land  at  public  or  private  sale  ;:  and  the  balance  of  my.  prop- 
erty, after  the  settlement  of  my  debts  and  necessary  ex- 
penditures, and  after  carrying  out  the  provisions  contained1 
in  the  preceding  items,  I  direct  shall  be  equally  divided; 
among  my  four  children."  Mrs.  Wimberly  contested  the 
petition,  and  interposed  a  demurrer  to  it,  on  the  ground 
that  the  court  had  no  jurisdiction,  on;  the  facts  therein 
stated,  to  order  a  sale  for  partition;  The  probate  court 
overruled  the  demurrer,  and,  on  the  proof  adduced  by  the 
guardian,  granted  an  order  of  sale  ;  to  which  rulings  and 
decisions  Mrs.  Wimberly  reserved  exceptions,  and  she  now 
assigns  the  same-as  error.. 

CHILTON  &  YANCEY,  N"..&  GHAHAM,  and  M'AYES&  ABER- 
SROMBIE,  for  the  appellant. 
CLOPTON  &.  LIGON,  contra. 

STONE,  J. — We  think  the  probate  court  erred  in  enter- 
taining jurisdiction  of  the  case  made  by  the  petition  shown. 
in  this  ease..    The  third,  clause  of  Mr.  Alford's  will,  con- 
strued in  connection  with  the  seventh,  vested  the  title  oi 
the  slav\es  in  eontroversy  in  Mrs.  Wimberly,  and  does  not 
confer  such  estate  upon  her  and  her  children,  as  can  be  par-- 
titioned  under  the  statute. — Acts  of  J  855-6,  page  20.   What 
estate  the  children  have  under  the  will,  or  whether  after- 
born  children,  if  such  there  be,  will  share  in  this  bequest,. 
we  need  not  inquire,  as  the  probate  court  has  no  jurisdic- 
tion of  this  trust  estate. — See  McCroan  v.  Pope,  17  Ala. 
612 ;  Coleman  v.   Camp,  36   Ala.  159 ;   Camp  v.   Cokman, 
36  Ala.  163 ;  Robertson  &  Pcttibone  v.  Johnston,  36  Ala. 
197  ;   WaltTiall  v.  Wynne  and  Wife,  37  Ala.  37  ;  Puigely  <&• 
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Harrison  v.  Robinson,  10  Ala.  702  ;  Nimnko  v.  Stewart,  21 
A-la.  082  ;  Hammond  v.  Nance,  1   Swanst.  -435  ;  Billingxley 
v."  Harris,  17  Ala.  214;  Gerald  and  Wife  v.  Bimldcy,  il>.  '170.; 
Shep.  Dig.  344. 
-Reversed  and  ramaadedL 


vs.  BO  YD. 

IN   BQCITY  JBY   BURCIIASKR  FOB   SPECIFIC   PERFORMANCE-.] 

1.  Offer  to  do  equity. — In  a  purchaser's  bill  for  the  specific  performance 
•of  a  contract  of  sale,  the  complainant  must  show  that  he  has  per- 
.forined.  or  offered  to  perform,  all  the  stipulations  of  the  contract  ou 
iiis  part ;  or  he  must  show  a  sufficient  excuse  for  his  failure  to  do  so, 
'and  aVer  his  readiness  aiul'  willingness*  to  perfofm  theln. 

'APPEAL  from  the  Chancery  Court  6f  Macon. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

GEO.  W/GUNN,  with  Jxo.  A.  EL-MORE, -and  W. -P.  Cnit- 
'  TON,  for  appellant. 

ORAIIAM,  MAYS  &  ABERCROMBIE,  contra. 

•It.  W.  WALKER,  -J.— The  fcase  made  by  the  bill  » 
as  follows1:  '-In  Decewftev,  1853,  T.  W.  Smith  &  Co.  sold 
certain  lands,  on  credit,  to-John -R. -Richardson,  who  gave 
his  two  notes  for  the  purchase-**noney,  and  received  from 
the  vendors  a  bond  to  make  titles  upon  the  payment  of  the 
pu re h use-money.  Riehuidsoft  went  into  possession  under 
this  purchase,  awd'pawl  6ne  •  of  the  notes  at  its  maturity. 
The  other  note,  which  was  for  $1080,  and  due  December 
25,  1854,  remained  unpaid.  After  the  maturity  of  thrs 
toote,  namely,  on  the  14th  February,  1855,:the  complainant 
purchased  the  lands  above  mentioned,  together  with  other 
lands,  from  Richardson,  for  $4,800.  A  portion  of  the  pur- 
•.cfcase-money- was  paid  in  cash,  ant]  the  balance -was  arranged 
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by^an  obligation  executed  by  the  complainant,  by  whi(?h 
he  bound  himself  to  pay  ceftain  specified  notes,  one  of 
them  being^  the  above-mentioned  n-ote  for  -$1080.  Riclmrd- 
so*n  gave  the  complainant  a  bond,  conditioned  to  make  title 
to  all  the  la'nds  included  in  the  purchase  -when  the  several 
notes  refeired  to  were  paid  ;  and  under  this  purchase  com- 
plainant went  into  possession.  Subsequently,  and  while 
the  complainant  was  in  possession  of  the  land  -under  his 
purchase  from  Richardson,  T.  W.  Smith  &  Co.  filed  a  bill 
against  Richardson,  to  enforce  their  lien  on  the  land  for  tire 
payment  of  the  note  for  $1080,  and  obtained  a  decree,  in 
pursuance  of  which1  the  land  -was  seld  on  the  30th  March, 
1857,  to  the  defendant  Boyd,  for  $1370.  On  the  same  day, 
vthe  complainant  abandoned  the  possession.  On  the  30th. 
March,  1859,  the  complainant  tendered  to  both  Boyd  and 
Richardson  $1670,  which,  it  is  alleged,  is  more  than  the 
;  purchase-money  paid  by  Boyd  at  the  register's  sale,  witfe 
40  per  cent,  per  annum  interest  thereon,  and  all  lawful 
-charges  and  expenses,  and  'denianded'.a  conveyance  of  the 
'title  to  said  land,  which  each  of  them  refused  to  make. 
Thereupon,  the  complainant  -files  -this  bill,  'the  object  of 
which  is  to  have  the  title  to  the  land  purchased  by  Byyd 
decreed  to  be  conveyed  to  complainant. 

The  undertaking  of  Richardson  was  to  convey  to  com- 
plainant upon  tiie  performance  by  the'latter  of  the'oblij^a- 
tion  executed  by  him.  To  decree  the  conveyance  to  com- 
plainant -of  the  legal  -title  to  'this  land,  before-he  has  per- 
formed, or  offered  to  -perform,  his  obligation  to  Richardson, 
would  be  a  violation  of  the  maxim,  that  "  he  who  seeks 
equity  must  do  equity,"  which  lies  at  the  foundation  of 
equity  jurisprudence.  This  bill  cannot  be  treated,  there- 
fore, otherwise  than  as  a  bill  for  the  specific  performance 
of  Richardson's  agreement  to  make  titles  to  the  complain- 
ant. Consequently,  it  should  aver  that  the  complainant  has 
paid,  or  offered  to  pay,  the  notes  specified  in  his  obligation 
to  Richardson  ;  for  the  agreement  of  the  latter  was  to 
make  titles  upon  the  payment  of  these  notes.  There  te 
Do  averment  that  the  complainant  hasjmid,  or  offered  to 
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pay,  the  notes  to  Wesley  C.  Tarver  and  Robert  Robinsonr 
mentioned  in  the- obligation  and  bond  for  titles;  nor  does 
complainant,  by  his  bill,  offer  to  pay  these  notes.  More- 
over, if  the  complainant  had  complied  with  his  agreement 
with  Richardson,  made  more  than  two  years  before  the 
register's  sale,  to  pay  off  the  note  for  $1080,  that  sale  would 
Dot  have  taken  place.  As  the  complainant's  bill  shows  that 
his  own  ladies  led  to  the  sale  of  which  he  complains,  arid 
fails  to  show  either  a  compliance  with  his  agreement  to 
pay  the  notes  to  Tarver  and  Robinson,  or  any  excuse  for 
his  failure  to  pay  them,  it  was  without  equity. — Billings- 
%  v.  Sittinffsley,  37  Ala.  425 ;  Bell  v.  Thompson,  34  Ala;.63G.. 
Decree  affirmed. 


RUSSELL. vs.  ER WIN'S  ADM'R.. 

[REAL  ACTIOK  IN  NATURE  OF  EJECTMENT..}  ; 

T.  Whattitfe  icill  authorizg-recovery. — In  a  real  action  in  the  nature  of  am 
ejectment,  (Code  §$  2^09-19,)  a  recovery  may  be  had  ion  proof  of  prior' 
possession  by  plaintiff,  under  color  of  title,  unless- he  is  barred  by  the* 
statute  of  limitations^  or  unless,  the-defendaut  shows  a  better  title.  A, 
possession  under  colon  of  title,  Avithin  the  meaning  of  this  principle,, 
is  necessarily  held  -with;  claim- of.  right;  and  the  defendant  would 
show  a  better  title,  by  proving  an  outstanding  valid  title  in  a  third> 
person,  or  a  prior  possession  by  himself  under  color  of  title,  which  he 
had  not  abandoned,  and  which  he  w-as  not  estopped  from  asserting, 
against  the  plaintiff. 

2u  Abstract  charge. — An  abstract  charge,  which  asserts  a  correct  legal, 
proposition,  is  not  a  reversible  error,,  unless  the  appellate  court  is 
reasonably  convinced  that  it  must  ha^  misled  the  jury. 

3.  Entoppel   against  tenant  from   denying   landlord's   title. — A   tenant  i«- 
cstopped  from  denying  his  landlord's  title,  without  first  surrendering, 
the  possession  under  the  tenancy;  and  the  estoppel  equally  applies  to- 
his  wife,  living  with  him,  and  occupying  simply  as  his  wife  under  the 
tenancy,  and  to  any  third  person  who  holds  under  him  or  his  wife. 

4.  What  creates  relation  of  landlord  and  tenant;  estoppel  en  pais. — If  land 
is  given,  by  parol,  to  an  infant,  and  his  mother  enteis  into  the  pos- 
8essi»n,  under  an  agreement  with  the  grantor  to  hold  it  for  the  infant,, 
the  technical  relation  of  landlord  and  tenant  is  not  thereby  created 


JUNE  TERM,  1SG1. 


Russell  v.  Erwin's  Adni'r. 


between  the  infant  and  his  mother;  yet  the  mother  is  estopped  from 
denying  the  infant's  title,  on  the  same  principle  which  applies  be- 
tween landlord  and  tenant. 

•"5.  Attornment  to  stranger;  adverse  possession. — An  attornment  by  a  tenant 
to  a  stranger,  who  claims  to  own  the  land,  although  it  may  bo  inef- 
fectual to  create  the  relation  of  landlord  and  tenant  between  them, 
because  of  an  estoppel  against  the  tenant  in  favor  of  the  landlord 
under  whom  he  entered,  nevertheless  destroys  the  adverse  character 
of  his  possession  as  against  such  claimant. 

•6.  Amendment  of  complaint.— The  complaint  may  be  amended,  (Codw, 
§  2254,)  alter  the  evidence  is  closed,  by  correcting  a  misfiescription  of 
the  laud  sued  for. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
'Tried  before  the  Hon.  C.  W.  RAPIER. 

Tins  action  was  brought  by  F.  Gr.  Kim  ball,  as  the  ad- 
ministrator de  bonis  non,  cum  testamento  annexo,  of  Isaac 
H.  Erwiri,  deceased,  against  James  W.  Russell,  Ellen 
Thompson,  and  Theodore  Petit,  to  recover  the  possession 
•of  several  city  lots  in  Mobile,  with  damages  for  their  de- 
tention. The  defendant  Russell  was  admitted  by  the  count 
to  defend  as  landlord,  and  pleaded  the  general  issue,  with 
a  suggestion  of  adverse  possession  for  more  than  three 
years,  and  the  erection  of  valuable  improvements.  After 
the  evidence  was  closed,  the  court  allowed  the  plaintiff, 
•against  the  objection  of  the  defendant,  to  amend  his  com- 
plaint, by  correcting  a  mistake  in  the  description  of  the 
premises  sued  for ;  to  which  ruling  the  defendant  reserved 
an  exception. 

The  plaintiff  claimed  the  premises  under  a  deed  of  par- 
tition,  executed  by  Jacob  Baptiste  and  others,  dated  the 
28th  December,  1S3S,  by  which  the  lots,  with  others,  were 
conveyed  to  his  testator,  Isaac  H.  Ervvin,  deceased ;  and 
he  adduced  evidence  tending  to  prove  that  Erwin,  by  his 
tenants,  had  possession  under  the  deed.  The  defendant 
Russell  was  the  son  of  his  co-defendant,  Mrs.  Ellen  Thomp- 
son, by  a  former  husband;  and  the  plaintiff's  evidence 
tended  to  show  that  Mrs.  Thompson  and  her  husband,  Ed- 
ward J.  Thompson,  accepted  a  lease  of  the  premises,  in 
1849,  from  Mrs.  Rebecca  Erwin,  the  widow  and  admiuis- 
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tratrix  of  said  Isaac  11.  Erwin,  deceased,  and  paid  rent  to  • 
her.  The  defendant  read  in  evidence  a  deed  for  the  prem- 
ises from  Wm.  J.  Morrison  to  himself,  dated  the  19th 
April,  1856  ;  and  adduced  evidence  showing  that  the  title 
was  in  Morrison  at  the  time  said  deed  was  executed.  He 
also  introduced  one  McBride  as  a  witness,  ;who  testified  to 
a  parol  gift  of  the  land  by  said  Morrison  to  him  in  1838  or 
1839,  (lie  being  then-  an  infant ;)  that  Morrison,  at  'Jhe 
time  of  said  gift,  put  Mrs.  Russell,  defendant's  mother,  in 
possession  of  the  land,  and  "told  her  to  hold  it  for  her  son"; . 
that  Mrs.  Russell  agreed  to  do  so,  and  continued  in  .posses- 
sion until  some  time  during  the  year  1856,  renting  out  a 
portion  of  the  premises,  erecting  fences,  &c.  Numerous 
exceptions- Vv^ere,  reserved  by, the  defendant  to  the  rulings 
of  the  court  on  questions  of  evidence*  but  the  decision,  of 
this  court  renders  it  unnecessary  to  notice  them. 

"The  court  charged  the  jury,  among  other  things,  that 
although  the  plaintiff- had  not  connected  his  title  with  the 
United  States,  still,  if  they  believed  from  the  evidence  that 
Erwin,  and  his  legal  representatives  in  his  right,  had  been 
in  possession  of  the  land  in  controversy,  prior  to  bringing 
this  suit,  under  a  deed,  claiming  title,  and  that  it  was  so 
held  by  them  for  a  number  of  years,  or  for  any  consider- 
able time,  then  plaintiff  could  sustain  the  action  without 
showing  that  his  title  was  connected  with  the  United 
States  :  that  prior  possession,  under,  color  of  title,  would 
authorize  the  plaintiff  to  recover,  unless  the  defendant  has 
shown  a  better  title,  or  unless  the  plaintiff  is  barred  by  the 
statute  of  limitations  ;..that  if  Thompson  held,  possession 
of  the  land  iu  controversy  under  the  lease  to  him  intro- 
duced in  evidence,  and -if  Mrs*  Thompson  was  his  wife,  and 
lived  with  him  w.hilst  he  so  held  possession,  then,  if,  wThilst 
the  possession  was  so  held  by  Thompson  and  his  wife,  the 
defendant  Russell  went  into  possession  under  either  of 
them,  liy  would  be  estopped,  until  he  should  surrender  the 
possession,  from  setting  up  a  title, to  the  land,  as  against 
the  landlord  of  Thompson,  or  the  person  standing  in  the 
t»lace  of  such. . landlord  ;.  that  although  they  might  believe, 
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from  the  evidence,  that  the  land  in  controversy  was  given 
by  Morrison  to  the  defendant  in  1837  or  1838,  before  Er- 
win  acquired  the  title  or  possession,,  and  that  Morrison  put 
Ellen  Russell  in  the  possession  >o£-  said  land,  claiming  at  the 
time  to  be  the  owner  of  it,  and  under  an  agreement  with 
lier  to  hold  it  for  her  son,  and  that  she  did  take  possession 
pursuant  to  .said  agreement}  and  that  the  defendant  was  at 
that  time  a  minor,  —  -this  did  not  constitute  the  relation  of 
landlord  and  tenant  between  the  son  and  the  mother,  so.  as 
to  make  the  son  the  landlord,  and  the  mother  his  tenant  ; 
and  that  if  she  afterwards  held  possession  under  Erwin,  or 
under  Erwin's  executor  or  administrator,  such  possession 
would  be  the  possession  of  Erw-iiv  or  of  his  executor  or 
administrator,  as  against/  both  the  motherland  h«r  son/' 

The  defendant  excepted  to<  "each  and  every  part  of  this 
©barge,"  and  then  requested  the  court  to  instruct  the  jury, 
"  1st,  that  if  they  believed,  from  the  evidence,  that  Morri- 
son put  Ellen  Russell  (afterwards  Thompson)  in  possession 
of  the  land,  to  hold  for  the  defendant,  her  son,  who  was 
then  an  infant,  and  that  she  agreed  to  do  so,  and  took  pos- 
session under  said  request,:  then,  by  this  contract,  she  be- 
came the  tenant  of-  her  son  ;  and  that  .if  she,  while  so  hold- 
ing, afterwords  at'tor-ned  to  Erwin,  or  Erwin's  administra- 
tor, or  any  one  else,  this,  of  itself,  did  not  destroy  or  aflfcct 
the  defendant's  possession."  The  court  refused  to  give 
this  charge,  and  the  defendant  excepted  to  its  refusal. 

The  several  rulings  of  the  court  to  which  exceptions 
were  reserved,  are  now  assigned  as  -error. 

W.  BOYLES,;  -with  ILrL  SMITH,'  for  appellant... 
JNO.  T.  TAYLGK,  and  J  X&*  II  ALI*;.  contra*. 


A.  J.  WALKER,  C.  J.—  The  first  proposition  of  -the 
charge  given  by  the  court,  of  which  the  appellant  com- 
plains, is,  that  prior  possession,  under  color  of  title, 
would  authorize  the  plaintiff  to  recover,  unless  the  defend- 
ant had  shown  a  better  title,  or  unless  the  plaintiff  was 
barued  by  the  statute  of.  limitations.  It  is  unnecessary  tc- 
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•go  at  all  into  the  general  subject  of  possession  as  a  ground 
of  recovery  in  ejectment.  It  is  sufficient  in  this  case,  that 
4he  authorities  are  such  as  to  leave  no  room  for  doubt  that 
the  proposition  stated  by  the  court  is  correct ;  and  we  need 
not  decide  any  thing  as  to  the  necessity  of  color  of  title  to 
constitute  prior  .possession  a  ground  of  recovery  in  this 
case. — Smith  v.  Lorillard,  10  Johns.  347  ;  Me  Call  v.  Pryof-, 
17  Ala.  533 ;  Cox  v.  Davis,  ib.  744 ;  Badger  v.  Lyon, 


7  Ala.   564 ;  Hcydenfeldt  v.  Mitchell,  6  Ala.  '7;  Smoot  & 
Nicholson  v.  Lecatt,  1  St.  590. 

The  appellant  objects  to  the  proposition  of  the  charge, 
that  it  allowed  a  recovery  by  the  plain-tiff  upon  a  posses- 
sion not  held  under  claim  of  title  ;  and  that  it  precluded  a 
defense  upon  the  ground  of  an  outstanding  valid  title  in  a 
•third  person,  or  of  an  older  .possession  than  the  plaintiffs. 
It  is  a  sufficient  answer  to  these  objections,  that  the  charge 
is  not  in  fact  obnoxious  to  them.  It  is  not  liable  to  the 
former  objection,  because  it  requires  that  plaintiff's  posses- 
sion should  have  been  under  color  of  title-;  and  there  could 
»ot  -be  possession  under  color  of  title,  unless  the  possession 
was  held  with  claim  of  right.  A  possession  under  color 
of  title  is  with  a  claim  of  right  by  virtue  of  the  colorable 
title. — Angell  on  Lira.  $§  404,  405.  The  latter  objection 
to  the  charge  is  obviated  by  its  subordination  of  the  plain- 
tiff's right  of  recovery  to  the  showing  of  a  better  title  by 
the  defendant.  If  the  defendant  had  proved  an  outstand- 
ing valid  title  in  a  third  person,  or  prior  possession  under 
•claim  of  right  in  himself,  which  he  had  not  abandoned 
"without  the  animus  revertendi,  arid  which  was  unaffected 
•lay  an  estoppel,  he  would  have  shown  a  better  title  than 
the  plaintiff's,  and,  under  the  charge,  would  have  been  en- 
titled to  the  verdict.  The  charge  would,  as  the  appellant 
contends,  have  allowed  a  recovery  by  the  plaintiff  upon 
prior  possession,  notwithstanding  the  defendant's  subsequent 
possession  was  under  color  of  title  ;  but  in  this  there  is  no 
fault.  The  plaintiff's  older  possession,  at  least  where,  as 
in  the  case  put  by  the  charge,  it  was  under  color  of  title, 
must  be  preferred  to  a  junior  possession  under  color  of  title. 
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[2-3.]  Another  portion  of  the  affirmative  charge  which 
is  now  pointed  out  as  objectionable,  is  as  follows:  "If 
Thompson  held  possession  of  the  land  in  controversy  un- 
der the  lease  to  him  introduced  in  evidence,  and  if  Mrs. 
Thompson  was  his  wife,  and  lived  with  him  'whilst  he  so 
held  possession,  then,  if  whilst  the  possession  was  so  held 
by  Thompson  and  his  wife,  the  defendant  ^(Russell)  went 
into  possession  under  either  of  them,  he  would  be  estopped, 
until  he  should  surrender  the  possession,  from  setting  up 
a  title  as  against  the  landlord  of  Thompson,  or  the  person 
standing  in  the  place  of  such  landlord." 

The  first  objection  made  to  this  portion  of  the  charge  is, 
that  it  is  abstract.  The  bill  of  exceptions  professes  to  set 
out  all  the  evidence,  except  as  to  the  value  of  rents  and 
improvements.  Upon  looking  carefully  through  the  evi- 
dence, we  can  fi»d  no  testimony  tending  to  show  that  the 
defendant,  Russell,  ever  held  the  land  under  either  Thomp- 
son or  his  wife.  It  is,  therefore,  impossible  to  avoid  the 
conclusion,  that  the  charge  is  abstract.  It  is,  however,  a 
doctrine  established  in  this  court,  that  the  abstraetness  of 
a  charge,  asserting  a  correct  proposition  of  law,  is  not  a 
reversible  error,  unless  we  are  reasonably  convinced  that  it 
must  have  misled  the  jury. — Partridge  v.  Forsytlic,  29  Ala. 
200 ;  Stein  v.  Asliby,  30  Ala.  363  ;  Taylor  v.  Morrison, 
26  Ala.  728  ;  Johnson  v.  Jjoyles,  ib.  576  ;  Salmons  v.  Hound- 
tree,  24  ib.  458 ;  Totvns  v.  Riddle,  2  Ala.  694 ;  Huylics  «». 
Parker,  I  Porter,  139. 

It  is  possibly  true,  that  a  husband  might,  in  some  :'corr- 
ceivable  case,  be  affected  by  an  estoppel  in  favor  iof  his 
landlord,  which  would  not  operate  against  his  wife  livino- 
with  him  ;  but  this  could  never  be  the  case,  if  the  wife  was 
in  possession  simply  as  a  wife,  living  with  her  husband, 
who  was  the  tenant.  We  understand  the  expression  of 
the  charge,  "if  whilst  the  possession  was  so  held  by  Thomp- 
son and  his  wife,"  when  construed  in  reference  to  the  pre- 
ceding part  of  the  sentence,  to  mean,  "  if  whilst  the  pos- 
session was  held  by  Thompson  as  a  tenant,  and  his  wife  as 
a  wife  living  with  her  husband."  Thus  understood,  it  is 
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clear  that  the  proposition  of  the  charge  is  correct.     The- 
tenant,  and  his  wife  living  with  him,  and  possessing  under ;• 
the  tenancy,  and  any  person  holding  under  either  of  them, 
would  be  estopped  from  denying  the  landlord's  title,  with- 
out a  surrender  of  the   possession    under   tlue  tenancy. 

Pope  v..  HarJuns,  16  Ala. .321  ;.$hcUon  v.  Eslam,  6  Ala, 
230;  Cook  v.  Cool,  2§  Ala.  G60  ;  Doe  v.  Reynolds*  27  Ala. 
364;  Smith  v.  Mumly,  1.8  Ala.  1S2 ;  1  Smith's  Leading 
Cases,  657. 

A  Ye  are  not  reasonably  convinced  that  the  jury  were  mis-, 
led  by  the  charge,  and  we  will  not  reverse  because  it  is, 
abstract.  The  counsel  for  the  appellant  argue  as  if  the 
charge  asserted  that,  upon  its  hypothesis,  the  defendant* 
would  be,  estopped  from  asserting  his  title  in  this  case. . 
The  charge  makes  no  such  assertion.  It  says  simply,  that 
there  would  be  an  estoppel  as  to  the  landlord,  or  one  stand- 
ing in  the.  place  of  such  landlord. 

[4.]  The. .next  objection  is  to  that  part  of  the  charge, 
which  declares,  that  if  a  third  person  made  a  parol  gift  of* 
the  land  to  the  defendant, .then  an  infant,  and  his  mother 
entered  upon  the  land  under.au  agreement  with  such  third . 
person  to  hold  it  fojr  her  son,  the  relation  of  landlord  and 
tenant  between  the  mother  <aad  son  would  not  be  created. , 
The  technical  relation .  of  landlord  and  tenant,  would  not 
result   from   such  an   agreement. — Taylor's  Lancjlord  and 
Tenant,  9,  $  14 ;  Smith's  Landlord  and  Tenant,  4.     It  was, 
therefore,  not  a  reversible  error,   for  the  court  to  say  that 
such  a  relation  did  not  grow  out  of  the  facts  stated.     The 
court,  however,  went  on  to  .instruct  the  jury,  that  if  the  . 
mother  afterwards  held  possession  under  Erwin,  it  would  be 
the  possession  of  Erwin,  both  as  to  the  mother  and  as  to  the 
defendant.     Notwithstanding  the  technical  relation  of  land- 
lord and  tenant  would  not  grow-eut  of  the  entry  of  the- 
mother  under  the  agreement  to  hold  for  her  son,  she  would , 
be  estopped  from   denying  the  son's  title.     The  mother, 
thus  entering  under  the  title  of  the  son,  and  under  an; 
agreement  to  hold  for  the  son,  could  not  in  violation  of . 
roo;l.  faith,,  to  tb.Q  prejudice,  of  her  soivset-up  an. 
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nfetidtitle;  and  she  would  be  estopped,  upon  the  same  prin- 
ciple on  which  the  tenant  is  estopped. — 2  Smith's  Leading 
Cases,  top  page,  611,  marg.  458.  The  court  erred,  there- 
fore, in  charging  that  the  possession  of  the  mother,  entering : 
in  such  a  manner,  would  be  the  possession  of  Erwin,  be- 
cause sHe  held  under  Erwin.  Certainly.  ,the  possession  of 
the  mother  could  not  be  Erwin's  possession  as  against  the 
defendant.  We  think  the  court  ought  to  have  given  the 
first  charge  asked  by  the  counsel. 

[5.]  If  Thompson  and  'his  wife  attorned  to  EVwin,  or  to 
his  representatives,  the  possession- would  not  be  adverse  to 
them.  Such  an  acknowledgment  of  the  title,  although  it- 
may  have  been  ineffectual,  in  consequence  of  an  estoppel 
in  favor  of -the  defendant,  to  create  the  relation  of  landlord, 
and  tenant,  would  take  from  the  possession  its  adverse 
character.  A  possession  can  not  be  the  basis  of  a  bar  un~ 
cler  the  statute  of  limitations,  unless  it  is  in  fact -adverse. 

[0.]  The   court  .committed  no  error    in  allowing    the. 
amendments  which  were  made. — Code,  §  2254. 

The  questions  of  evidence  presented  in  the  bill  of  ex- 
ceptions may  not  again  arise  in  the  same  form,  and  we  will, 
not  swell  this  opinion  by  noticing  them  ;  nor  do  we  think 
it  is  necessary  to  notice  the  refusals  to  charge,  further  than . 
•we  have  already,  done. 

Reversed  and.  remanded^ 


SAUNDERS  vs.  CAVETT  ET  AL, ., 
[BILL,  IN  EQUITY  FOK  ATTACHMENT,  IXJUXCTIOX,  Ac.] 

£  I>i8folntion  of  injunction  on  an*icer>. — Where' the  answers  deny  all  the 
charges  and  allegations  of  fraud,  on  which  the  prayer  for  an  injunc- 
tion is  founded,  the  injunction  is  properly  dissolved. 

'.  Equitable  attachment ;  affidavit  thht  writ  is  not  sired  out  to  vex  or  harass. 
When  an  equitable  attachment  is  sued  out  by  an  accommodation  en  • 
doraer,  on  the  ground  that  the  principal  debtor  is  fraudulently  dis>- 
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posing  of  his  property,  (Code,  $j  2954  et  seq. ;  Session  Acts  1855-6, 
p.  54,)  the  complainant  must  make  affidavit,  as  in  analogous  cases  at 
law,  that  the  writ  is  not  sued  out  for  the  purpose  of  vexing  or  harass- 
ing the  defendant. 

2.  Amendment  of  bill. — Where  the  equity  of  a  bill  rests  on  a  statutory 
equitable  attachment,  the  failure  of  the  'Complainant  to  make  the 
necessary  affidavit,  denying  an  intention  to  vex  or  harass  the  defend- 
ant, is  a  substantial  defect,  which  cannot  be  remedied  by  an  amend- 
ment. 

APPEAL  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hen.  JAMES  B.  CLARK. 

THE  bill  in  this  case  was  filed  by  Green  B.  Saunders> 
against  James  B.  Cavett  and  William  L.  Saunders>  as  part- 
ners composing  the  firm  of  Cavett  &  Saunders,  together 
with  W.  M.  Conner,  W.  McD,  Conner,  and  others.  Its 
object  was  to  set  aside,  as  fraudulent,  a  deed  by  which  said 
Cavett  &  Saunders  conveyed  all  their  stock  of  goods,  &c., 
to  said  W.  M.  Conner ;  and  to  have  the  goods  &c»  sold,  and 
the  proceeds  of  sale  applied  to  the  payment  of  certain  bills 
of  exchange,  on  which  the  complainant  was,  as  he  alleged, 
an  accommodation  drawer  for  the  benefit  of  said  Cavett  & 
Saunders.  The  prayer  was  for  an  injunction,  an  attach- 
ment, the  cancellation  of  the  deed,  the  appointment  of  a 
Deceiver,  an  account,  and  general  reliefv  An  attachment 
and  an  injunction  were  granted  by  a  circuit  judge,  on  the 
execution  of  proper  bonds  by  the  complainant.  A  joint 
answer  was  filed  by  the  two  Conners,  and  a  separate  answer 
by  Cavett ;  each  denying  all  the  allegations  of  fraud,  and 
demurring  to  the  bill  for  want  of  equity ;  and  they  also 
interposed  a  plea,  on  the  ground  that  the  bill  was  fatally 
defective  for  the  want  of  an  averment  on  oath  that  the 
attachment  was  not  sued  out  for  the  purpose  of  vexing  or 
harassing  the  defendants.  After  filing  their  answers,  the 
defendants  moved  to  dissolve  the  injunction  ;  and  the  com- 
plainant asked  leave  to  amend  his  bill,  by  adding,  with 
other  averments,  an  allegation  that  the  attachment  was  not 
sucu  out  for  the  purpose  of  vexing  or  harassing  the  defend- 
ants ;  the  proposed  aineiiJuieiits  being  duly  sworn  to.  The 
chancellor  dissolved  the  injunction,  and  refused  to  allow 
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the  bill  to  be  amended  ;  and  his  decree  is  now  assigned  as 
error. 

W.  M.  BROOKS,  with  whom,  were  JOHN  &  CHAPMAN,  for 

the  appellant,  cited  Calhoun  v..  Cozzens,  3  Ala.  502 ;  Rives, 
Battle  &  Co..v.  Waltliall,  34  Ala.  91 ;  Session  Acts  1857-8, 
p.  54. 

E.  W.  PETTUS,  contra,  cited  Me  Gown  v.  Sprague,  23  Ala. 
524  ;  Kirksey  v.Fike,  27  Ala,  383  ;  Smith  v.  Moore,  35  ib.  76. 

STONE,  J.— The-  answers  of  the  defendants  fully  and 
emphatically  negative  all  fraud  charged  upon  them,  in  the 
matter  of  the  sale  to,  and  purchase  by  them,  of  the  goods 
and  effects  which  were  affected  by  the  interlocutory  injunc- 
tion. The  gravamen  of  the  complainant's  bill — the  pecu- 
liar ground  on  which  he  rests  his  right  to  have  these  goods 
and  effects  seized,  and  the  defendants  restrained  from  dis- 
posing of  them— is  the  alleged  fraud  in.  the  sale  from  Ca- 
vett &  Saunders  to  the  Conners.  This  being  denied,  the 
injunction  was  rightly  dissolved  for  that  reason,  if  for  no 
other. 

[2.}  But  it  is  our  duty  to  dispose  of  the  questions  raised 
on  the  attachment  and  its  dissolution. 

The  present  bill  was  filed  under  the  Code,  chapter  6, 
title  4,  part  3,  page  529,  and, the  enlargement  of  the  rem- 
edy therein  provided,  by  the  act  approved  February  15th, 
1856. — Bamphlet,  Acts,  54-.  Section  2954  ot  the  Code 
provides,,  that  "writs  of  ne  exeat,  and  equitable  attach- 
ments, may  issue  on  equitable  debts  and  demands,  under 
the  same  circumstances,  and  courts  must  observe  in  the 
issue  of  such  writs,  the  provisions  of  courts  of  law  in  rela- 
tion to  bail  and  attachment,  writs,  except  so  far  as  the 
same  are  altered  by  this  Code."  Equitable  attachments 
had  been  provided  for  by  the  act  of  1846,  (Pamphlet  Acts, 
17,)  and  many  of  the  provisions  of  that  statute  were  con- 
tinued of  force  by  section  2956  of  the  Code. 

By  the  act  of  185.6  it  is  declared,  "that  a  writ  of  attach^ 
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•ment  may  be  issued  out  of  the  court  of  chancery,  on  the 
application  of  any  surety,  endorser,  accommodation  drawer, 
acceptor,  or  maker,  of  any  bond,  bill,  note,  or  other  con- 
tract in  writing,  against  the  principal  debtor,  to  be  levied 
on  the  property  or  effects  of  the  defendant,  ^whether  held 
by  a  legal  or  equitable  title,  whenever  such  surety,  en- 
dorser, acceptor,  maker,  or  drawer,  could  sue  out  an 
attachment  at  law,  if  he  was  a  creditor  of  such  principal 
debtor ;"  and  that  "the  provisions  of  the  statutes  now  in 
force,  in  reference  to  attachments  at  law,  must  be  observed 
in  the  issuance  of  such  attachments." 

The  complainant  in  £his  bill  alleges,  that  he  is  an  accom- 
modation drawer  for  Cavett  &  Saunders, — the  debt  not 
paid  at  the  filing  of  the  bill ;  and  hence,  the  entire  equity 
of  his  bill  rests  on  the  act  of  1S56,  copied  above,  and  sec- 
tion 2954  of  the  Code. 

This  record  contains  no  formal  order  dissolving  the 
attachment ;  but  the  chancellor,  and  the  counsel  on  both 
-sides  of  the  controversy,  treat  the  case  as  if  the  attachment 
had  been  dissolved.  We  will  also  tveat  the  question  in  the 
same  light,  and  proceed  to  consider  the  -appeal  on  that 
hypothesis. — See  act  of  lb5S,  §  G  ;  Pamphlet  Acts,  230. 

It  will  observed,  that  section  2954  of  the  Code  declares 
that,  in  issuing  equitable  attachments,  the  courts  must  ob- 
serve tli6  provisions  of  -courts  of  law  in  relation  to  bail  and 
attachment  ivrits.  And  the  act  of.lS56  confers  the  right  to 
issue  attachments  out  of  chancery,  <©nly  when  such  surety, 
endorser,  acceptor,  maker,  or  drawer,  could  sue,  out  an  attach- 
ment at  law,  if  he  ivas  a  creditor  of  such  principal  debtor  ; 
further,  that  the  provisions  of  the  statutes  now  in  force,  in 
reference  to  attachments  at  laiv,  must  be  observed  m  the  issu~ 
•anceofsuch  attachments. 

It  is  objected  by  appellees,  that  in  suing  out  the  present 
attachment,  the  complainant  did  not  observe  the  provisions 
of  the  statute  now  in  force  in  reference  to  attachments  at 
law.  The  particular  ground  of  objection  is  this :  The  stat- 
ute which  authorizes  the  issuance  of  an  attachment  at  law, 
in  favor  of  a  creditor,,  against  a  debtor  who  has,  as  is  charged. 
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*in  this  bill,  fraudulently  disposed  of  his  property,  requires  the 
plaintiff  to  make  oath  "that  the  attachment  is  not  sued  oht 
'for  the  purpose  of  vexing  or  harassing  the  defendant"  Neither 
the  bill,  nor  the  affidavit  in  this  case,  contains  that  aver- 
Tiient ;  and  for  this  omission  it  is  contended,  that  the  chan- 
cellor rightly  'dissolved  the  attachment. 

We  agree"  with  the  chancellor,  that  the  averment  copied 
above  was  material.  It  was;  at  an  early  day,  made  a  part 
of  the  oath  to  be  taken  in  suing  out  attachments  at  law, 
and  has-been  steadfastly  preserved'through  all  the  changing 
'phases  of  our  legislation  on  that  subject.  We  discover  m 
this  language  a  nice  legislative  policy,-  in  this,  that  notwith- 
standing a  creditor  may  bring  himself 'within  the  letter  of 
the  statute,  still  his  conseiertce'shall  purge  itself  of  all  pur- 
pose to  vex  or  harass,1  before  he-  shall  be -armed  with  this 
•extraordinary  process  of"  the  law.  'Kindred  questions  un- 
xler  attachment  laws  have  been  considered,  and  have  re- 
ceived the  same  "solution  which  we  give  to  this. — Thomp- 
son v.-Eaym^n,  7  How.  Miss.1 186  ;  Page  v.  Page,  2  Sm. 
&  Mar.  266  ;  Hopkins  v.  Grissom,  26  Miss.  143  ;  Taylor  v. 
Smith,  17  B.  Mon.  536. 

The  case  of  Conldin  v.  Harris,  (5  Ala.  213,)  is  not  op- 
posed to  this  view.  The  attachment  in  that  case  was  sued 
out  against  a  non-resident  debtor  ;  and  it  is  no  part  of  the 
Affidavit  for  an  attachment  on  that  ground,  that  the  ordinary 
process  of  laiv  can  not  be  served  on  the  defendant. — Clay's 
-Digest,  54,  §  3. 

[3.]  We  do  not  understand  the  appellant '  as  •sefiously 
controverting  this  proposition.  He  contends,  however, 
that  the  chancellor  should  not  have  dissolved  the  attach- 
ment, without  first  giving  him  an  opportunity  'to  perfect 
the  ground  of  his  attachment  by  aii  amendment.  In  sup- 
port of  this  proposition,  he  relies  on  Callioun  v.  Cozsen-s*, 
'3  Ala.  49S,  502.  The  ease  cited  certainly  sustains  the  argu- 
ment, unless  a  distinction  can  be  taken  between  that  case 
and 'this.  We  do  not  propose  now  to  consider  whether 
that  case  is  reconcilable  with  a  well  settled  rule  of  chancery 
I'aw — namely,  ihat  when  a  bill,  on  which  an  interlocutory 
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injunction  has  been  obtained,  is  amended,  such  amendment 
is  at  the  cost  of  the  injunction,  unless  the  court  allowing, 
the  amendment  make  an  order  for  the  continuance  of  the 
injunction* — See  1  Dan.  Ch..  Pr.  483—7.  But  there  is  an< 
organic  distinction  bet  ween;  that  case  and  this..  The  bill, 
in  the  case  of  Calhoun  v..  Cozz.ens  made  a  case  for  the  exer- 
cise of  original  equity  jurisdiction  ;  namely,  a  proceeding 
by  a  married  woman,  having,  no  trustee,  to  protect  her 
separate  estate  from  sale  under  an  execution  against  her 
husband.  The  equity  of  the  bill  consisted,  not  in  the 
necessity  for  an  injunction,  but  in  the  civil  disability  of  the 
wife  to  maintain  an< action  at  law.  Her  rights,  under  the 
circumstances,  were  maintainable  alone  in  equity  ;  for  she 
could  sue  nowheKe  else.  The  injunction  was  simply  the 
means  of  giving  effect  to  the  decree  to  be  rendered,  by 
arresting  the  erroneous  proceedings  o£  the  law  court.  ID, 
this  case,  it  is  the  atteehment,  properly  issued,  which  gives 
the  plaintiff  a  standing  in  court.  Without  that  process,  he 
has  no  cause  of  action  before  any  tribunal. — Wiggins  v. 
Armstrong,  2  Johns.  Ch.  144 ;:  Saunders  v.  Watson,  14  Ala.. 
198  ;  Buford  v.  Francisco,.  3  Dana,  68  ;:  Moran  v.  Daivcs, 
Hop.  Ch.  365. 

In  the  case  of  McGown  v.  Sprague,  (23  Ala.  524,)  the 
question  was  whether  the  bill  conformed  to  the  act  of  1846*. 
as  an  equitable  attachment..  This  court  said,  "Neither  the 
affidavit,  nor  the  bond,  seems  to  have  been  filed  according 
to  the  requisitions  of  the  statute  ;:  and,  indeed,  it  does  not 
seem  to  have  been  intended  to  be,  at  the  filing  of  the  bill, 
a  proceeding  under  the-  statute.  When  proceedings  of 
this  nature  are  authorized-  only  by  statute,  the  uniform, 
decisions  of  this  court  are,  that  such  proceedings,  when, 
taken,  must  be  substantially  conformable  to  the  directions, 
of; the  statute."' 

In  the  case  of  McKcnzie  v.-  Bently,  (30  Ala.  142,)  the  affi- 
davit and  bill  were  sufficient,  but  the  attachment  was  issued 
without  any  previous  order  or  fiat  therefor.     This  court 
held,  that  the  proceedings  were  void,  and  that  the  court  of 
Chancery  did  not,  and.wt'er  cauld,  hay.e  any  authority  to-» 
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Bender  any  decree  in  favor  of  complainants  under  that  bill- 
See,  also,  Kirksey  v.  Fikc,  27  Ala.  383  ;  WaWiall  v.  Rives, 
34  Ala.  91 ;  Smith  v.  Moore,  35  Ala.  76. 

The  result  of  our  former  decisions  is,  that  although 
amendments  of  chancery  pleadings  are  much  encouraged  in 
this  State,  yet,  when. the  equity  of  a  bill  depends  on  a  stat- 
utory attachment,  if  the  sworn  averments  of  the  bill,  or  the 
affidavit,  or  the  fiat  or  order,  be  substantially  insufficient  to< 
uphold  the  jurisdiction,  then  the  chancery  court  has  not, 
and  never  can  have,  authority  to  render  the  decree  prayed! 
for  ;  and  no..-  amendment  can  retroact,  so  as  to  legalize  and, 
save  an  attachment  previously  issued  without  proper  au- 
thority.— See  McReymldsv.  Ncal,  8  Humph.  12. 

The  decree  of  the  chancellor,  in  both  aspects,  is  affirmed.. 


CLOUD  m.  WRITINGS 
[ACTIOW  ON  PROMISSORY  NOTE,  BY  ASSIGNEE- AGATNST  MAKER.}" 

1:  Estoppel  en  pais  against/ maker^  from  setting  wp  defenses  against  assignee- 
of  note. — -"Where  the  maker  of  a  promissory  note,  in  response  to  an  in- 
quiry by  one  who  is  about  to- purchase  it,  states  that  he  has  no  de- 
fense against  it,  this  does  not-  preclude  him  from  setting  up  against 
such  purchaser  a  defense  subsequently  arising  out  of  the  original 
contract1,  e.  yv  a  total  failupa- off  consideration;  but,  where  the  note  i» 
purchased  by  the  assignee  on  the  faitll  of  a  promise  by  the  maker  to* 
pay  it,  the  latter  is  thereby  estopped  from  asserting  the  invalidity  of 
the  note-  as  between  himself  and  the  payee,  either  on  the  ground  of 
fraud,  or  subsequent  failure  of  consideration,  and  will  bo  compelled 
to  pay  the  assignee ^t  aU  events. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  S,  D.  HALE. 

THIS  action  was  brought  by  John  Whiting,  against  N. 
B.  Cloud  and  A.  Underwood ;  and  was  founded  on  the  de- 
fendants''promissory  note  for  $3,240,  dated  the  1st  June,, 
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1850,  and  payable  twelve  months  after  date,  to  the  order 
of  M.  P.  Blue,  by  whom  it  was  endorsed  to  the  plaintiff. 
On  the  trial,  as  the  bill  of  exceptions  states,  "  the  plaintiff 
read  to  the  jury  the  note  sued  on,  and  then  proved  that, 
about  the  6th  June,  1856,  the  -defendants  came  to  him, 
"together  with  M.  P.  Blue,  the  payee  of  the  note,  and  re- 
'quested  him  to  take  said  note  from  Blue,  and  to  credit  a 
judgment  which  he  had  against  Blue  and  another  person, 
on  account  of  said  "note,  with  the  sum  of  83,000,  and  also 
*to  advance  to  defendants  the-  sum  ot  '$2,500, — promising 
him  that,  if  he  would  do  so,  they  would 'repay  said  $2;500 
tin  the  1st  January  thennext,  and  would  probably  pay  the 
note  at  the  same  time,  from  funds  which  said  Cloud  ex- 
pected to  draw  from  his  Father's  estate,  but  would  certainly 
pay  the  note  at  maturity  ;  that  plaintiff  assented  to  this, 
advanced  the  $2,500  to  defendants,  and  credited  said  judg- 
ment with  $3,0t)0  as  a  payment,  as  requested  and  agreed 
on.  .'J'he  facts  above  stated  were  admitted  by  the  defend- 
ants; and  the  plaintiff  admitted  that  the  $2,500,  so  ad- 
vanced by  him,  wras  repaid  by  the  defendants  before  the 
commencement  of  this  suit.  The  defendants  introduced 
evidence  tending  to  show,  that  said  note  was  given  by 
them  to  said  Blue  for  the  purchase  of  certain  goods  and 
chattels  bought  by  them  from  him  about  the  1st  June, 
-1556  ;  that  said  Blue  represented  to  them,  at  the  time  said 
contract  was  made  and  said  note  given,  that  said  goods  afife 
-chattels  were  free  from  all  incumbrances ;  that  they  be- 
lieved and  relied  on  said  representations,  and  would  not 
have  made  the  purchase  but  for  such  representations;  that 
an  execution,  issued  on  a  judgment  rendered  by  the  circuit 
court  of  Montgomery,  was  at -that  time  in  the  hands  of  the 
sheriff  of  said  county,  and  had  been  levied  by  him  on  said 
goods  and  chattels,  and  said  Blue  had  given  his  consent  in 
writing  that  the  same  might  be  sold  by  the  sheriff  without 
advertisement;  that  the  said  goods  .were  afterwards  sold 
by  the  sheriff,  under  an  alias  execution  issued  on  said  judg- 
ment;  and  that  said  defendants,  at  the  time  they  pur- 
chased said  goods  and  chattels,  had  no  knowledge  or  infer- 
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ination  of  said  judgment,  execution,  or  levy."  This  being 
all  the  evidence,  the  court  charged  the  jury,  in  substance, 
that  if  they  believed  plaintiff  bought  the  note,  advanced 
the  $2,500  to  defendants,  and  entered  a  credit  of  $3,000 
on  the  judgment,  as  above  stated,  "  on  tbe  faith  of  a  prom- 
ise by  the  defendants  to  repay  said  $2,500  on  the  1st  Janu- 
'ary  next  thereafter,  and  to  pay  said  note  at  the  same  time 
probably,  but  certainly  at  its  maturity,"  then  they  must 
find  for  the  plaintiff.  This  charge,  to  which  the  defend- 
ants excepted,  is  now  assigned  as  error. 

ELMORE  &  YANCEY,  for  appellants. 
WATTS,  JUDGE  &  JACKSON,  centra. 

K.  W.  WALKER,  J.— Where  the  maker  of  a  note  is 
inquired  of  by  one  wishing  to  purchase  it,  whether  he%as 
any  defense  against  it,  and  answers  that  he  has  none,  this 
estops  him  from  afterwards  setting  up  any  defense  which 
•existed  at  the  time,  within  his  knowledge,  but  he  does  not 
thereby  preclude  himself  from  making  a  defense  subse- 
quently arising  out  of -the  original  contract;  such,  foi' ex- 
ample, as  a  total  failure  of  the  consideration.  When,  how- 
ever, the  note  is  purchased  by  a  third  person  on  the  faith  of 
a  promise  by  the,  maker  to  pay  it,  the  latter  is  thereby 
•estopped  from  setting  up  the  invalidity  0f  the  note  as  be- 
tween himself  and  the  payee,  whether  on  the  ground  of 
fraud  in  the  original -contract,  not  known  to  the  maker  at 
-the  time  of  such  promise,  or  of -subsequent  failure  of*  con- 
sideration ;  and  will  be -compelled  to  pay  the  assignee  at 
•all  events. — Clements  v.  Loggins,  2  Ala.  514;  Maury  v. 

<'Coleman,  24  Ala.  3S1  ;  Lanier  v.  Hill,  25  Ala.  554;  Drake 
«.  Foster,  28  Ala.  654;    Plant  v.    Vogelin,  30  Ala.  16Q; 

..Powers  v.  Tallott,  11  Ind.  1  ;   Rose  v.  Wallace,  26.- 112. 
^Judgment  affirmed. 
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GIMON  vs.  BALDWIN. 
[TKOVER  FOR  CONVERSION:  OF  SLAVE.] 

1.  Competency  of'ivitncss  as  affected  6j/  interest.  —  "Where  separate-  actions 
of  trover  are  instituted  by  the  owner,  against  the  hirer  and  sub-hirer 
of  a  slave,  for  a  conversion  arising  from  the  unauthorized  sub-hiring,. 
the  sub-hirer  is  a  competent  witness  for  fthe  plaintiff',  (Code,  §  2302,)Ji 
since  a  judgment  against  him  would  not  lie  evidence  for  or  against 
the  latter,  except  in  the  sense  in  which  it  would  be  evidence  against 
all  the  world. 

2.  Admissilility  of  slave's  declarations.  —  The'  declarations   of  the   slave,. 
for  whose  conversion  the  action  is  brought  to  recover  damages,  are- 
noc  admissible  evidence  for  the  defendant,  unless  shown  to  be  a  partt, 
of  the  res  gestoc  connected  with  the  alleged  conversion. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 


THIS  action  was  brought  by  Dominick  GrimQUy  against 
Henry  C.  Baldwin*,  to  recover  damages  .  for./  the  conversion 
of  a  slave  named  Brister.  The  only  plea  was  fthe  general 
issue.  "On  the'  trial,"1  as  the  bill  of  exceptions  states,  "it 
was  admitted  by  the  defendant,  that  the  plaintiff  had  hired 
the  slave  Brister  to  him,  to  work  as>  a  deck  hand,  by  the 
trip,  on  the  steamboat  Senator  ;•  that  said  slave  was  dis- 
charged on  the  1st  October,  1858)  said  steamboat  having 
ceased  to  run.  It  was-  admitted,  also,  that  plaintiff  had 
brought  iin  action  of  trover  against  W.  ML.  Terrell  and 
others,  owners  of  the  steamboat  Lucy  Bell,  for  the  conver- 
sion of  the  same  slave  ;;  that  the  action  in  that  case  was 
commenced  after  this,  and  was-  still  pending  j,  and  that  the 
defendant  in  this  case  was  solvent,  and  good  for  the  amount 
claimed  in  the  suit.  There  was  evidence  before  the  jury, 
also,  that  said  slave  belonged  to  plaintiff;  was  drowned 
while  working  as  a  deck  hand  on  the  Lucy  Sell,  and  was 
worth  $1,500.  The  plaintiff  then  introduced  said  W.  M. 
Terrell  as  a  witness,  to  whose  competency  as  a  witness  the 
defendant  objected,  on  the  ground,  that  he  was  the  captaim 
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and  master,  as  well  as  a  part  owner  of  the  Lucy  Bell;  that 
suit  was  pending  against  him  and  the  other  owners  of  said 
boat,  to  recover  damages  for  the  loss  of   said  slave,  on  the 
ground  that  they  had  said    slave  on   said  boat  without 
having  hired  him  from  plaintiff  ;  and  because  said  suit  was 
still  pending,  and  the  testimony  of  said  witness  was  incom- 
petent.    The  plaintiff's  counsel  thereupon   stated  to  the 
court,  that  he  expected  to  prove  by  said  Terrell  that  the 
defendant  in  this  action,  between  the  1st  and  5th  October, 
185S,  came  to  the  Lucy  BeU,  and  hired  said  slave  to  him, 
to  run  as  a  deck  hand  on  said  boat.     The  court  sustained 
the  defendant's  objection  to  the  competency  of  said  wit- 
ness, and  excluded  him  ;  to  which  the  plaintiff  excepted. 
"  The  plaintiff  introduced  another  witness,  who  testified, 
that  he  was  the  mate  of  the  Lucy  Bell  in  October,  1858  ; 
that  he  was  in  the  engine-room  on  one  occasion,  and  saw 
the  defendant  and  said  Ten-ell  on  the  wharf  together,  with 
the  slave  Brister,  and  another  slave,  named  Tarleton,  near 
them  i  that  said  Terrell  called  witness  out,  and  asked  him 
whether  he  wanted  any  more  hands  ;  that  he  replied,  *  he 
could  do  \vith  two  or  three  more' ;  that  Terrell  then  said, 
in  the  presence  of  said  Baldwin,   *  Here  are  a  couple  of 
boys  Captain  Baldwin  has  to  hire';  that  said  two  slaves 
soon  afterwards  followed  him  on  board  the  Lucy  Bell,  and 
he  put  them  to  work  as  deck  hands.     The  plaintiff  intro- 
duced other  evidence,  tending  to  show  that  said  slave  was 
drowned,  while  on  the  Lucy  BeU,  about  the  5th  October. 
1858 ;  and  then  again  offered  said  Terrell  as  a  witness,  arid 
proposed  to  prove  by  him,   that   said  Baldwin  hired  said 
slave  to  the  Lucy  BeU  at  the  time  mentioned  by  said  last 
witness  ;  and  that  said  slave,  and  also  the  slave  Tarleton, 
were  both  entered  to  defendant's  name  on  the  books  of  the 
Lucy  Bctt,  by  an  entry  made  at  the  time.     The  defendant 
renewed  his  objection  to  the  competency  of  said  witness, 
and  the  court  sustained  the  objection  ;^to  which  the  plain- 
tiff excepted. 

"The  defendant  introduced  evidence  tending  to  show 
that  said  slaves,  Brister  and  Tarleton,  after  they  were  dis- 
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charged  from  the  Senator,  applied  to  him  to  hire  them  on» 
the  Lucy  Bell ;  that  he  refused  to  do  so,  without  a  permit 
from  their  owners,  or  agents  ;  that  Tarleton  returned,  with; 
a  permit  from  his  mistress,  but  Blister  returned  without 
one  ;  and  that  he  thereupon  peremptorily  refused  to  hire 
Blister  on  the  Lucy  Sell  without  a  permit.  It  was  proved, 
also,  that  said  Blister  and  Tarleton  were  'partners',  or 
worked  together  when  on  the  same  boat.  The  plaintift 
objected,  at  the  proper  time,  to  the  introduction  of  any 
evidence  of  whac  took  place  between  said  slaves  and  the 
defendant;  hut  his>  objection  .-was  overruled,  and  .he  ex-, 
cepted." 

The  rulings  of  the  court  to  which  exceptions  were  re-? 
served,  as  above  stated,  are  now  assigned  as -error.. 

L.  S.  LUDE,  and  WM.  BOYLES,  for  appellant. 

J.  L.  SMITH,  contra. 

\ 

A.  J.  WALKER,  (^  J. — This  'seems  ta  have  been  the- 
case  of  an  alleged  right  of   action,  in  trover  against  two- 
persons  separately,  for  distinct  torts.;    A  recovery  against . 
one,  and  subsequent  satisfaction,  would  have  barred  an  ac- 
tion against  the  other. — Spivey  v.  Morris,   18  Ala.  254.. 
But  the  judgment  against  one  would  not  be  evidence  for- 
the  other,  except  in  the  sense  in-  which- it  would  be  evi- 
dence against  all  the  world,  to  prove  the  fact  of  the  judg- 
ment.    If  it  were  satisfied,  it  woulcl.be  one  of  the  two  > 
facts — judgment,  and  payment  of  it — which  would  have 
been  a  defense  in  a  subsequent  actios  against  the  other  • 
party.     It  is  not  sufficient  to  render  a  witness  incompetent 
under  our  Code,  ($2302,)  that  a  judgment  would  be  avail-i 
able  as  a  fact  to  the  witness:  it  must  be  evidence  for  him- 
as  for  parties  and  privies,  operating  by  way  of  estoppel. 
Harris  v.  Plant  &  Co.,  31  Ala.  639;  Blakey  v.  Blaltey, 
33  Ala.  611.     The  court  erred  in  ruling  the  witness  to  be 
incompetent. 

[2.]  The  conversation  between  the  defendant  and  the 
two  negroes  could  only  be  evidence  as  a  part  of  the  res •$ 
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f}cst<r.  Those  conversations  are  not  shown  by  the  bilk 
of  exceptions  to  have  been  connected  with  the  act, 
of  the  slaves  in  going  on  the  boat,  where  they  are  al- 
leged to  have  been  put  by  the  defendant  as  a  hirer,  or  so- 
near  to  it  in  point  of  time  as  to  make  it  a  .part  of  the  res- 
gcstcc  ;  nor  were  they  so  connected'  with,  or  in  such  prox- 
imity of  time  to,  any  other  material  fact  in  the  case.  They 
were,  therefore,  not  admissible  in  evidence.  . 
Reversed  and  remanded. . , 


KING  vs.  KENAN. 

[DETINUE  irou  STAVES,  AGAINST  SHERIFF.'] 

l+tLieu  of  execution.— An  execution,  .regularly  continued  from  term  to1* 
term,  is  a  lien  on  the  personal  property  of  the  defendant  within  the 
county,  (Code,  §  2456,)  from  the  time  it  is  first  placed  in  the  hands  of 
the  sheriff. 

2~  Validity  of  .deed  of  trust  for  benefit  of  creditoFS.-^A.  deed  of  trust,  ex- ' 
ecuted  by  ail  insolvent  debtor,  to  his  mercantile  partner  as  trustee,-- 
who  is  cognizant  of  his  pecuniary  circumstances,  for  the  purpose  of 
Securing  a  debt  due  to  the  trustee's  wife;  arising  from  the  investment ' 
of  moneys  belonging  to  her  separate  estate  in  the  partnership  busi-  •' 
ness,  and  the  use  of  the  partnership  assets  by  the  grantor  in  payment 
of  his  individual  tlebts ;  which  conveys  the4  grantor's  residence  and 
lidusehold  servants,  together  with  his  interest  in  the  partnership  as- 
sets, after  paying  the  partnership . ,  debts,  then  due,  or  afterwards  r. 
created  ;  postpones  the  law-day  for  more  than  three  years ;  authorizes 
the  retention  of  possession  by  the  grantor,  and  the  continuation  of 
tire  partnership  business,  until  the  trust  is  closed  according  to  its- 
terms  ;  and  directs  the  trustee  to  settle  up,  the  partnership  business,  .. 
if  any  of  the  grantor's  creditors  should  attempt  to  subject  his  inter- 
est therein  to  the  payment  of  Bis  debts,  and  to  close  the  trust  if  de- 
fault was  made  by  the  grantor  in  the  annual  payment  of  interest  on-  • 
the  secured  debt,— is  fraudulent  and  void  as  against  creditors. — Code, 
$  1550. 

Af  PEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  William.  J.  King,  against- 
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M.  J.  Kenan,  the  sheriff  of  said  county,  to  recover  a  slave 
named  John,  with  damages  for  his  detention  ;  and  was 
^commenced  on  the  7th  November,  1859.  The  defendant 
pleaded  non  detind,  with  leave  to  give  any  special  matter 
in  evidence1;  and  issue  was  joined  on  that  plea.  The 
plaintiff  claimed  the  slave  under  a  purchase  from  W.  B. 
Milton  and  M.  A.  Milton,  his  wife,  on  the  1st  June,  1859  '•; 
and  the  defendant,  as  Sheriff,  had  levied  an  execution  on 
him,  on  the  2d  September,  1859,  as  the  property  of  one 
3?.  L.  Sink,  from  whom  said  Milton  and  wife  derived  title, 
as  hereinafter  more  particularly  stated. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  introduced  'said  P.  L.  Sink  as  ;a  witness,  who  tes-- 
tified,  that  the  slave  sued  for  belonged  to  him  on  the  7th 
July,  1857,  and  was  one  of  the  slaves  conveyed  by  him 
on  that  day,  by  deed  of  trust,  to  said  W.  B»  Milton  as  trus- 
tee, to  secure  the  payment  of  *a  debt  due  from,  him  to  Mrs. 
M.  A.  Milton  ;  and  'that  on  the  21st  March,  1859,  the  debt 
secured  by  the  deed  being  unpaid,  he  sold  said  slave,  with 
the  others  conveyed  by  the  deed,  to  Mrs.  Milton,  in  part 
payment  of  the  debt,  and  executed  to  her  a  bill  of  sale. 
The  execution  of  the  said  bill  of  sale  and  deed  was  proved 
by  this  witness,  and  both  of  said  instruments  were  read  to 
the  jury.  The  deed  was  in  the  following  words  : 

*'  State  of  Alabama,  )  This  indenture,  made  and  exe- 
Dallas  County.  |  cuted  this  7th  day  of  July,  1857, 
by  and  between  Phillip  L.  Sink,  of  the  first  part,  William 
B.  Milton  (trustee),  party  of  the  second  part,  and  Maria  A. 
Milton,  wife  of  the  party  of  the  second  part,  as  party  of 
the  third  part,  all  of  the  State  and  county  aforesaid,  ivit- 
ncsseth,  that,  whereas  the  party  of  the  first  part  borrowed 
of  the  party  of  the  third  part  the  sum  of  $9,624  08,  in- 
cluding interest  to  the  1st  day  of  January,  1858,  and,  to 
secure  the  payment  thereof,  the  party  of  the  first  part  has 
tllig  day  executed  his  promissory  note  for  that  sum,  paya- 
ble to  the  party  of  the  third  part  on  the  1st  January  next, 
and, has  also  agreed,  in  consideration  of  said  loan,  to  exe- 
•cute  this  deed  of  trust,  as  a  further  security  for  the  pay- 
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*  ment  of  said  sum  of  money,  which  is  the  separate  estate 
of  the  said  party  of  the  third  part :  Now,  in  consideration 
of  the  premises,  and  for  and  in  consideration  of  the  sum  of 
ten  'dollars,  to- the  party  of  the  first  part  in  hand  paid  by 
the  party  of  the  third  part,  the  receipt  whereof  is  hereby 
acknowledged,  before  the  sealing  and  delivery  of  these 
presents,  the  party  of  the  first  part , (the  said  Philip  L. 
Sink)  has  granted,  bargained,  sold,  and  conveyed,  and  by 
these  presents  does  grant,  bargain,  sell,  transfer,  and  con- 
vey, unto  the  party  of  the  second  .part  and  his  personal 
representatives,  the  following  described  real  and  personal 
property,  and  choses.m  action,  to-witt  tha  undivided  half 
of  the  lot 'of  land  in  the  city  of  Selma  on  which  the  party 
of  the  first  part  now  resides,  fronting  on  Dallas  street  on 
the  south,  and  on  Washington  street  on  the  'west,  contain- 
ing one  acre,  more  or  less,  and  owned  jointly  by  the  party 
of  the  first  part  and  one  A.  Ho  Lloyd^  with  the  appurten- 
ances thereunto  belonging;  also,  a  negro  man  named  John, 
about  twenty-one  years  old,  a- <Regro  woman  named  Jane, 
aged  about  thirty  years,  a  negro  woman  named  Polly, 
about  fifty  years,  and  the  natural  increase  of  said  slaves.; 
also,  all  the  accounts,  notes  and  debts  of  every  description, 
due,  or  hereafter  falling  due,  or  contracted  to  or  with,  and 
belonging  to  the  firm  of  Sink  &  Milton,  which  firm  is  com- 
posed of  the  parties  of  the  first  and  second  part,  and  is 
now  doing  a  mercantile  business  in  the  city  of  Selma; 
also,  the  stock  of  goods  now  on  hand,  or  hereafter  to  be 
purchased  by  the  said  firm  for  the  purpose  of  carrying  on 
the  business  in  which  they  are  now  engaged  ;  but  it  is  ex- 
pressly agreed  and  understood,  that  the  interest  in  said  ac- 
counts, notes,  claims,  debts,  [and]  stock  of  goods  of  said 
firm,  now  on  hand  and  to  be  purchased  as  aforesaid,  and 
herein  transferred  and  conveyed,  is  the'  interest  which  the 
party  of  the  first  part  shall  have  in  them  after  the  pay- 
ment of  all  the  partnership  -debts  of  said  firm,  now  con- 
tracted, or  hereafter  contracted- for > the  purpose  of  carrying 
on  said  partnership  business '  as  af6resaid  ;  to  have  and  fat 
hold  the  above  described  real  and  personal  property  anil 
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choses  in  action,  unto  the  party  of  the  second  part  and  his* 
personal   representatives  ;  and  the  party  of.  the  first  part 
further  covenants  with  the  party  of  the  second  part,  that 
he  is  seized  as  in  fee   of  the  undivided  half  of    said  lot  ol 
land,  and  that  the  said  real  and  personal  property  is  free  of 
incumbrances  ;  that  he  has  the  title  to  the  same,  and  the 
right    to  incumber  and  convey  the  same;  .  and  he  does 
hereby  warrant  the  title  to  the  same,  unto  the  said  party 
o£  the  second  part,  free  from  the  claim  or  claims  of  any 
and  all  persons  whatsoever.    Nevertheless,  tlicse  presents  are 
upon    the    tnists,   uses,    and   conditions  following,  to-wit : 
that  is  to  say,  the  party  of  the  first  part,  upon  paying  the 
animal  interest  accruing  on  the  sum  of  money  specified  in 
said  promissory  note,  on  the  1st  day  of  January,,  Ar  D. 
1859  and  I860,  shall  retain  the  possession  of  said  real  and 
personal,  property  herein  conveyed,  until  the   Ist-dayof 
January,  A.  D.  1861  ;  but  it  is  further  agreed,  that  should 
any  creclitor  of  the  party  of  the  first  part  levy  on  the  stocks 
of  goods,  herein  conveyed,  or  the  interest  of  said  Sink  in 
and  to  the  same,  or  upon  the  accounts,   notes,   claims  and 
debts  herein  conveyed,  by  garnishment  process  or  other- 
wise, or  should  said  firm  of  Sink  &  Milton  be  dissolved  at 
any  time  before  the  1st  day  of  January,   1861,  upon  the 
happening  of  any  or  either,  of  the  events  above  specified, 
then  the  party  of  the  second  part  is  hereby  authorized  to 
close  up  the  partnership  affairs  of  said  firm,  and,  after  pay- 
ing all  the  debts  of  said  partnership  from,  the  partnership 
effects,  shall  apply  the  share  of  the  party  of  the  first  part 
in  the  net  pioceeds  of  -the  firm  to  the  -payment  of  said 
promissory  note,  should  any  part  thereof  be  then  due  ;  and 
it_is  further  agreed  and  understood,  that  should  said  prom- 
issory note  and  interest  not  be  paid  by  the  1st -day  of  Jan- 
uary, 1861,  then  the  party  of  the  second  part  is  hereby 
authorized  to  take  possession  of   said   real  and  personal 
property  herein  comreyed,  and  may,  upon  thirty  days'  pre- 
vious notice  of  the  time  and  place  of   sale  given., in  some 
newspaper  printed  in  the  city  of  Selma,  fproceed  to  selLthe 
same, at  puh,Uc.yep,due  to  the  highest  bidder,  on  cash  terms, 
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or  so  much  of  said  property  as  may  be  necessary  to  pay- 
said  -promissory  note  and  interest  thereon,  or  so  much 
thereof  as  may  be  due*  after  first  paying  the  expenses  of  sale 
and  of  this  trust  ;  and  should  the  affairs  of  the  partnership 
not  be  closed  and  settled  before  the  1st  day  of  January, 
1861,  and  the  said  promissory  note,  or  any  -part  thereof,  bfe 
then  due,  the  party  of  the  second  part  shall  then,  "with  aft 
convenient  speed,  proceed  to  close  up  the  affairs1  of  said 
partnership,  and,  after  paying  the  debts  thereof  as  afore- 
said, apply  the  share  of  said  Sink  in  the  net  profits  to  the 
payment  of  any  amount  due  on  said  promissory  note,  as 
above  provided  ;  but,  should1  the  party  of  the  first  part  fail 
to.  pay  the  annual  interest  accruing  on  said  promissory 
aote,  on  the  1st  day  of  January,  1859,  or  I860,  then  the 
party  of  the  second  part  is  hereby  authorized  to  tak&  pos- 
session of  the  said  real  and  personal  property,  and  proceed 
to  sell  said  property,  and  to  close  up  the'  affairs  of  said 
partnership,  as  hereinbefore  provided  to  be  done-  on/  the 
happening  of  the  events  before  specified,  and  -apply"  the 
proceeds  to  the  payment  -of  the  expenses  and  said  promis- 
sory note  and  interest,  as  hereinbefore  provided  ;  and  when- 
ever said  promissory  note,  and  interest  that  may  be  due 
thereon,  are  paid,  from  thenceforth  the  property  hereby 
conveyed,  and  undisposed  -of  at  that  time,  shall  revert  and 
reinvest  in  the  party  of  the  first  part,  free  from  the  trusts 
and  uses  of  this  conveyance.  In  testimony  whereof,"  &c; 

(Signed  by  the  parties  of  the  first  and  second  part,  -and   . 
attested  by  two  witnesses.) 

The  only  witness  introduced  by  the  plafntiffwas  said  P 
L.  Sink,  the  substance  of  whose  testimony  was  as  follows  - 
The  partnership  of  Sink  '&'"  Milton  was  formed  on  the  6th 
October,  1856,  and  did  a  general  mercantile  business,  be- 
sides buying  and  selling  cotton.-  By  the  terms  of  the  ar- 
ticles of  partnership,  each  partner  was  to  put  $10,000  cap- 
ital in  the  firm,  and  they  \vere  to  be  equally  interested  in 
the  business.  Sink  put  intoJthe  business  a  stock  of  goods 
which  he  then  had  on  hand,  valued  at  $18,000  ;  and  Mil- 
ton put  in,  at  different  times,  about  $13,000  in  cashrwhic\v,., 
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belonged  to  his  wife's  statutory  separate  estate,  and  which 
he  so  represented  at  the  time  to  Sink.  At  the  time  this 
partnership  was  formed.  Sink  was  actually  insolvent,  hut 
he  was  not  aware  of  his  pecuniary  condition  until  about 
the  1st  April,  1857.  In  February  and  March,  1S57,  du- 
ring the  temporary  absence  of  Sink  in  New  York,  and 
without  his  knowledge  or  consent,  the  commission-mer- 
chants in  Mobile  to  whom  Sink  &  Milton  shipped  their 
cotton,  and  with  whom  Sink  had  business  transactions  prior 
to  the  formation  of  said  partnership,  applied  the  proceeds 
of  the  sale  of  cotton  belonging  to  the  firm,  amounting  to 
over  $20,000,  to  the  payment  of  Sink's  individual  debts 
created  before  said  partnership,  was  formed  ;  and  in  March, 
1857,  forwarded  to  Sink  &  Milton  an  account-current  show- 
ing the  application  of  said  funds.  Sink  thereupon  made  a 
strict  examination  into  his  pecuniary  condition,  and  discov- 
ered that  he  owed  about  $10,000  more  than  his  property 
was  worth  ;  and  he  immediately  communicated  the  fact  to 
his  co-partner.  On  balancing  the  books  of  the  firm,  about 
the  1st  July,  1857,  it  was  ascertained  that  Sink  individ- 
ually owed  the  firm  $9,624  08  more  than  Milton  owed  it. 
Supposing  that  this  sum  was  due  from -him  to  Milton,  and 
being  desirous  to  secure  ,to  Mrs.  Milton  the  repayment  of 
the  funds  belonging  to  her  separate  estate  which  had  been 
invested  in  the  partnership  business,  Sink  executed  to  her, 
on  the  7th  July,  1857,  his  promissory  note  for  $9,624  OS, 
as  for  so  much  jnoney  that  <day  -borrowed  from  her  by  him, 
payable  on  the  1st  January,  1858 i:  and  at  the  same  time, 
to  secure  its  payment,  executed  the  deed  of  trust  above  set 
forth.  Said  deed  was  not  executed  with  any  intention  on 
his  part  to  defraud  or  delay  iiis  creditors,  but  from  an  hon- 
est conviction  that  it  was  a  debt  of  honor  of  high  obliga- 
tion, which  it  wae  his  duty  to  secure  so  far  as  he  could. 
At  the  time  said  deed  was  executed,  no  suits  were  pending 
psrainst  Sink,  nor  was  he  threatened  with  suits  by  any  of 
his  creditors,  although  many  of  his  debts  were  then  past 
vdr.e  and  unpaid  ;  and  he  believed  that  it  was  the  best  pos- 
sible arrpnerment  that  could  be  made,  both  for  himself  and 
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for  his  creditors,  as  it  would  enable  him  to  acquire  means 
to  pay  off  all  his  debts  from  his  partnership  business.  Said 
deed  conveyed  all  the  grantor's  property  of  every  descrip- 
tion, except  about  $300  worth  of  household  furniture,  and 
outstanding  notes  and  accounts  amounting  to  about  $1,000. 
After  the  execution  of  said-deed,  Sink  continued  in  posses- 
sion of  the  real  and  personal  property  conveyed  by  it,  with- 
out paying  rent  or  hire,  until  the  21st  March,  1859,  when 
he  sold  the  said  slaves  to  Mrs,  Milton,  with  the  assent  of 
her  husband,  in  part  payment  of  the  debt  secured  by  the 
deed,  executed  to  her  a  bill  of  sale,  and  delivered  posses- 
sion to  her.  The  partnership  business  of  Sink  &  Milton 
was  continued  after  the  execution  of  said  deed  as  before—- 
goods were  bought  and  sold,  and  the  partners  drew  from 
the  firm  the  means  necessary  to  support  their  families — un- 
til the  fall  of  1858,  when  the  firm  was  dissolved  by  mutual 
consent,  Milton  taking  the  stock  of  goods  on  hand,  valued 
at  $6,000,  and  agreeing  to  pay  that  amouatof  the  partner- 
ship debts  out  of  his  individual  funds. 

The  defendant  read  in  evidence  the  record  of  a  judgment 
recovered  by  Frothingham,  Newell  &  Co.  against  said  P. 
L.  Sink,  in  the  circuit  court  of  .Dallas,  on-the  18th  Novem- 
ber, 1858;  which  judgment .  was  founded  on  a  debt  con- 
tracted in  the  spring  of  the  year  1856. ,  An  execution  on 
this  judgment  wa&issued  on^the  1st;  January,  1859,  and 
was  placed  in  the  hands  of  the  defendant,  as  sheriff  of  the 
county,  by  whom  it  was  returned  "no  property  found"  ; 
and  an  alias  was  afterwards-*- regularly  issued,  which  was 
levied  on  the  slave  in,  controversy  on  the  2d  September, 
1859.  It  further  appeared,  from  tlie  testimony  of  said 
Sink,  that  said  slave  was  ia,  Eallas  county  while  in  his  pos- 
ses^ion,  and,  after  the  sale  by  Milton  and  wife  to  the  plain- 
tiff", was  hired  as  a  deck  hand  on  a  steamboat  running  on 
the  Alabama  rjver,  and  was  in  said  county  regularly  once 
or  twice  every  week. 

The  above  being  all  the  evidence,  the  court  charged  the 
jury,  that  they  must  find   for  the  defendant,  if  they  be- 
lieved  the  evidence;  to  which  charge  the  plaintiff  exceptedr , 
ajid  ,he~  now  assigns  it  .as  error. 
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BYKD  &  MORGAN,  for  appellant. 
.  PETTUS,  PEGLTES  &  DAWSON,  contra. 

STONE,  J. — The  folllowing  are  among  the  •  uncontre- 

•  veiled  facts  in  this  case :  That  Mr.  Sink  was  the  owner  of 
John,  the  slave  in  controversy,  .up  to  July  7th,  1857  ;  that 
on  that  day  he  executed  a  deed  of  trust  to-Wm.  B.  Milton, 
trustee,  conveying  the  slave  to  him,  in  trust  to  secures 
large  debt  to  Mrs.  Maria  A.  Milton  j  that  the  slave  remained 

.  in  the  possession  of  Mr.  Sink,  in  Dallas  county,  until  March 
21st,  1859,  when,  in  part  payment  of  the  debt  to  Mrs. 
Milton,  Mr.  Sink  conveyed  the  slave  to  her  by  bill  of  sale, 

,  and  the  possession  then  went  to  Mrs.  Milton,  who  still  re- 
tained him  in  Dallas  county,  until  she  sold  and  delivered 
him  to  Mr.  King,  also  of  the  same  county;  that  before  the 
said  21st  March,  1859,  Fnothingham,  Newell  &  Co.  recov- 
ered a  judgment,  in  said  Dallas  county,  against  Mr.  Sink, 
and  sued  out  an<  execution  upon  it,  and  placed  it  in  the 
hands  of  the  sheriff  for  collection ;  that  from  that  time, 
until  the  slave  John  was  seized  by  the  sheriff  of  Dallas, 
said  execution  was  regularly  renewed  from  term  to  term, 
and  kept  in  the  hands  of  said  sheriff;  and  that,  up  to  that 
time,  the  slave  was  owned  in  said  county,  and  was  regu- 
larly in  it  at  least  once  a  week.  On  these  plain  facts,  the 

*  execution  ia  favor  of  Frothingham,  Newell  &  Co.  operated 
a  lien  on  said  slave  John,  from  the  time  it  first  went  into 

,  the  sheriff's  hands,  unless  Mrs.  Milton's  title  can  rekte 
back,  and  rest  an  the  deed  of  trust  of  July,  1857. 

[2.]  Having  premised  the  foregoing  facts,  about  which 
?  there  seems  to  have  been-  no  contest  in  the  court  below, 
•  we  feel  bound  to  declare,  that  the  testimony  in  this  cause", 
if  believed,  made  the  ease  of  a  conveyance  with  intent  to 
delay,  hinder  and  defraud'the  creditors  of  Mr.  Sink.     The 
facts  connected  with  the  making  of  the  deed,  and  its  pur- 
pose,-are  shown  by  the  deed  itself,  and  by  the  testimony 
.  of  Mr.  Sink.     The  chief  features  of  the  transaction  are  the 
,  following  :  Mr.  Sink  and  Mr.  Milton  formed  a  mercantile 
<•  Copartnership., — Mr.  .Milton  employing  vthe  trust  funds  of 

'" '' 


JUNE  TE&M,  1861.  71 


King  v.  Keuan. 


Mrs.  Milton's  separate  estate  in  his  hands,  in  supplying  his 
share  of  the  capital  stock.  The  funds  of  the  firm  were 
used  in  paying  the  individual  antecedent  debts  of  Mr. 
Sink,  by  which  he  became  indebted  to  the  firm  in  some 
nine  thousand  dollars.  To  secure  this  indebtedness,  Mr. 
Sink  executed  to  Mr.  Milton,  as  trustee,  the  deed  of  trust, 
the  chief  contents  of  which  will'  be  hereafter  stated,  for  the 
express  purpose  of  securing  said  debt  of  nine  thousand 
dollars  to' Mrs.  "Milton/  the  wife  of  "the  'triistee.  'At  the 
time  this  deed  was  executed,  Mr.  Sink  was  insolvent,  and 
Mr.  Milton  knew  it.  The  debt  of  nine  thousand  dollars, 
secured  by  the  deed,  was  made  payable  the  first  day  of 
January,  1858. 

The  deed  of  trust  conveyed  the  family  residence  and 
house  'servants," three  vin  number,  belonging  to 'the  said 
Sink;  also,  all  the  notes  and  accounts  due~thefirm  of  Sink 
&  Milton;  "and  also  the  stock' of  goods'now  on  Jiand, 
or  hereafter  to  be  purchased  by  the  said  firm  of  Sink" & 
Milton,  for  the  purpose  of  carrying  on  the  business  in  which 
said  firm  is  now  engaged  ;  but  it  is  expressly  understood 
and  agreed,  that  the  interest  in  said  accounts,  notes,  claims, 
debts,  stock  of  goods  of  said  firm  now  on  hand,  and  to  be 
purchased  as  aforesaid,  and  herein  transferred  and  conveyed, 
;  is  the  interest  which  the  party  of  the  first  part  shall  have 
in  them,  after  the  payment  of. all. the.  partnership  debts  of 
said  Sink  &  Milton  no'w  contracted,  or  hereafter  to  be  con- 
tracted for  the  purpose"  of 'carrying  on  said1  partnership 
business  as  aforesaid."  The  -deed  then  provides,-  that  Mr. 
'Sink  was  to  retain  possession  of  said' real  and  personal 
property  until  January  1st,  1861,— he  paying  interest  on 
the  first  of  January,  1859  and  1860.  'The  law-day  of  the 
deed  is  fixed  at  January  1st,  1861, — near  three  and  a  half 
37ears  alter  its  date,  and  three  years  after  the  maturity  of 
the  debt  secured.  '  There  is  a  provision  in  the  deed,  that  if 
any  creditor  attempted  to  subject  Mr.  Sink's  interest  in  the 
mercantile  establishment  to  the  payment  of  his  debts,  then 
Miv  Milton' was  directed  to  wind  up  the  mercantile  estab- 
lishment ;  and  further,  if  Mr.  Sink  failed  to  pay  the  inter- 
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est  in  January,  1859,  or  January,  1860,  then  the  property 
was  to  be  sold,  and  the  trust  closed.  These  are  all  the 
stipulations  of  the  deed,  necessary  to  be  noted  here. 

This  deed,  then,-  provides  for  the  continued  enjoyment 
by  Mr.  Sink  of,  his  property  for  three  and  a  half  years,  and 
the  continuance  of  his  mercantile  business  by  selling,, buy- 
ing, selling  again,  and  again  reinvesting  for  a  like  period, 
without  any  noticeable  change  in  his  business,  or  the  man- 
ner of  conducting  it;  this,  too,  by. an,r  insolvent  debtor, 
dealing  with  one  who  had  notice  of  his  insolvency.  We 
hold,  that  the  case  made  by  this  record  is  not  distinguishable 
in  principle  from  Tickmrv.  WiswaU,  9  Ala.  305  ;.-ffonstan- 
tine  v.  Twelves,  29  Ala.  607  ;  and  Price  v.  Mazange,  31  Ala. 
701.  In  eacb  of  those  cases,  the  deeds  were  pronounced 
fraudulent  as  against  creditors  ;  and  the  present  transac- 
tion must  receive  the  like  condemnation. 

The  charge  of  the  circuit  court  is  strictly,  in  accordance 
with  our  views,  and  the  judgment  must  be  affirmed. 


EQUNTAIN  vs.  BROWN. 

[CONTESTED  PROBATE 


1.  Eelerancy  of  evidence  ta  gkow  incapacity  of.  testator,  fraud,  or,  wndue  in- 
fluence. —  "Where  the  probate  of  a  will  is  contested,  on  the  grounds  of 
fraud,  undue  influence,  and  mental  incapacity  on  the  part  of  the  tes- 
tator, it  i»  permissible  x.to  inquire  whether  the  provisions  of  the  will 
are  just  and  reasonable,  and  consonant  with  the  state  of  the,  testator's 
family  relations;  and  .proof  of  the  value  of  his  estate,  and  of  the,  pe- 
CTjniary  circumstances  of  those  relatives  who^in  case  of  intestacy, 
would  be  his  heirs-at-law  ami  distributees,  is  admissible  evidence  a* 
bearing  on  this  question. 

2.  Same.  —  In  such  case,,it  is  competent  for  the  contestants  to  prove  that 
the  testator  was  'diseased?  before  the  execution  of  the  supposed  will, 

3.  To  what  witness  may  testify.  —  A  witness  may,  although  not  an  expertr 
testify  to  the  fact  that  a  person  was  'diseased.'  • 

4.  General  objection  to  evidence,  —  A  general  objection  to  an  entire  ques- 
tion, a  part  of  which  calls  for  legal  evidence,  may  be.  overruled.  en.-,, 
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.r>.  Relevancy  of  evidence  to  show  incapacity  of  testator.— The  lact  that  the 
testator  had  conveyed  to  third  persons,  before  the  execution  of  the 
supposed  will,  some  of  the  property  disposed  of  by  it,,  is  competent 
evidence  for  the  contestants,  as  tending  to  show  the  failure  of  his 
memory. 

6.  Opinion  of  witness  on  question  of  sanity.— A.  witness  who  was  long  and 
intimately  acquainted  with  the  testator,  may  state  -his  opinion  on  the 
question  of  sanity  or  insanity,  in  connection  with  tfce  facts  on  whic.h 
it  is  based. 

» 
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ly  the  matter  of  the  probate  of  a  paper,  which  was 
propounded  for  probate  as  the  last  will  and  testament  of  ' 
Elias  Brown,  deceased,  by  Hugli  T.  .Fountain,  the  execu- 
tor therein   named; -and  the  .probate  of  .which  was  con- 
tested by  several  of  the  testator's  children  and  grand-chil- 
dren, on  the  grounds  of  fraud*,  undue  influence,  and  mental 
incapacity  on  the  part  of  the  testator. .  On  the  trial  before 
the  jury,  as  appears  from  the  bill  of  exceptions,  the  court 
allowed  the  contestants,  against  the  objections  of  the  pro-  - 
ponent.  to  ask  a  witness  the  following, questions  :   "  What 
is  the  pecuniary  condition  of  the  children  of  Mahala  Net^ 
ties?"     "  What  is  the  pecuniary  condition  of  the  children, 
of  Jane  Dunn  ?"      Mahala  Nettles  and  Jane  Dunn  were 
daughters  of  said  testator,  and  were  both  dead  at  the  date 
of  the  paper  propounded  for  probate.,.   The  proponent  re-  - 
served  exceptions  to  the  allowance  of  these  questions.    The 
court  also  allowed  the   contestants,  ."for  the  purpose  of* 
showing  the  unnatural  character  of  said  will,"  to  read  in 
evidence  the  appraisementvand  inventory  of  the  testator's- . 
estate,  and  to  show  the  value  of  the  land   devised  by  the 
w.ill  to  one  Moses  Matthias  ;  vand,  "  for  the  purpose  of  show- 
ing that  said  testator  had   devised  by  said  will  land  which 
did  not  belong  to  him  at  the  time,"  to  read  in  evidence  a -; 
deed,   by    which  a  tract  of  land  was   conveyed   by   ohe 
McCall  to  said  testator,  and  on   which  was   endorsed  a 
transfer  and  assignment  by  the  latter  to  one  Andress, — the 
assignment  being  dated  about  two  years  before  the  date 
ol.the  will;  to  all  which  rulings  of  the  court  exceptions. 
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were  reserved  by  the  proponent.  The  contestants  asked 
one  Bohaimon,  a  witness,  the  following  question:  "Was 
said  testator  diseased  before  or  after  the  execution  of  said 
will  ?"  The  court  allowed  the  question  to  be  asked  and 
answered,  against  the  proponent's  objections,  and  he  ex- 
oeptedf 

The  proponent  introduced  oneMcClammey  as  a  witness, 
"who  testified,  in  answer  to  questions  asked  him,  that  he 
had  known  said  testator  for  thirty- or  forty  years,  was  well 
and  intimately  acquainted  with  him.  had  travelled  thous- 
ands of  miles  with  him,  had  seen  "him  transact  business, 
had  lifeard  him  "preach  for  -many'  years,  had  frequently 
stopped  air  his  house  all  night,  and  had  conversed  with  him 
in  relation  to  his  family  affairs,  and  in  relation  to  making 
his  will;  that  the  last  time  he  conversed  with  him  on  that 
subject  was  in  1858, -and  the  last  time  he  had  heard  him 
preach  was  in  1860."  On  these  facts,  the  proponent  pro- 
posed to  ask  said  witness,  "  whether  or  not,  in  his  opinion, 
said  testator  was  a  man  of  sound  mind  on  the  21st  March, 
1857,"  the  date  of  said  will.  The  court  would  not  allow 
the  question  to  be  asked,  and  the  proponent  excepted. 

All  the  rulings  of  the  "court  to  which  exceptions  we're 
reserved  by  the  proponent,  are~now  assigned  "as  error. 

S.  J.  GUMMING,  for  appellant. 
J.  W.  POSEY,  contra. 

•R.  W.  WALKER,  J.— If  the  testator  is  of  sound  miria, 
:  he  may  dispose  of  his  property  as  he  pleases ;  and  the  will 
•  will  not  be  avoided  because  the  disposition  is  unnatural  arid 
unequitable. — Mosser  v.  Mos$er,'32  Ala.  566.     But,  while 
this  is  true,  the  law  is  well  settled,  that  where  a  will  is 
contested,  upon' the  ground  of  undue  influence  or  incapaci- 
ty, it  is  permissible  to  inquire  whether  the  provisions    of 
the  will  are  just  and  reasonable,  and  consonant  with  the 
state  of  the  testator's  family  relations.     If  they  are,  that  is 
a  circumstance  conducing  in  some  degree  to  establish  the 
'  capacity  of , the'  testator,  and  the  absence  of  fraud  or  undue 
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influence  in  the  execution  of  the  will;  while,  on  the  other 
hand,  the  fact  that  the  will  makes  an  unriatural  and  in- 
equitable distribution  of  the  property,  is  a  circumstance 
tending  in  the  opposite  direction,  and  is  proper  to  be 
weighed  by  the  jury  in  pronouncing  on  the  issue  dcvisavit 
vel  non. — Stubls  v.  Houston,  33  Ala.  563 ;  Hugltes  v.  Hughes, 
31  Ala.  526;  Allen  v.  Prater,  35  Ala.  174.  The  pecuniary 
condition  of  the  testator's  grand-children,"  who  would  have 
been  distributees  of  his  estate  in  case  of  intestacy,  the 

s  value  of  the  property  devised  to  Matthias,  and  the  invento- 
ry and  appraisement  showing  the  extent  and  value  of  the 
testator's  estate,  all  reflected  light  upon  the  character  of 
the  will,  and  were '  properly  allowed  to  go  in  evidence  to 
the  jury.  V 

.  [2-4.]  It  was  competent  for  the  contestants  t«»  show  that 
the  testator  was  'diseased'  before  the  execution  of  the  will; 
and  -our  previous  decisions  settle  the  law  to  be,  that  a  wit- 
ness wha  is  not  an  expert  may  testify  to  the  fact  that -a 
person  was  'diseased.' — Blackman  v.  Johnson,  35  Ala.  252-; 
Barker  v.  Coleman,  35  Ala.  221.  It  is  clear,  therefore, 
that  a  part,  at  least,  of  the  question  to  the  witness  Bohan- 
non,  was  legal-;  and  the  rule- isy  that  a  general  objection  to 
an  entire  question,  a  part  of  Which  calls  for  legal  evidence, 

f.  may  be  overruled  entirely. — Sayre  v.  Durwood,  35  Ala.  247. 
•'[5.]  The  fact,  that  before  the  will  was  made,  the  testa- 
tor had  conveyed  to  third  persons  some  of  the  property  dis- 
posed of  in  the  will,  was  competent  evidence  for  the  con- 
testants, as  it  tended  to  show  the  failure  of  the  testator's 
memory,  and  thus  bore  on  the  question  of  his  intellectual 
condition  and  capacity. — Stubls  v. .  Houston,  33  Ala.  559; 
.Walker  v.  Walker,  34  Ala.  473. 

[6.]  We  must  hold,  however,  under  the  influence  of  the 
previous  decisions  of  this  court,  that  the  court  erred,  in  re- 

u  fusing  to  permit  the  witness  McClammey  to  state  his  opin- 

.  ion,  in  connection  with  the  facts  testified  to  by  him,  as  to 
the  sanity  of  the  testator. — Stubbs  v.  Houston,  33  Ala.  559, 
564;  Carmichacl  v.  Carmichael,  36  Ala.  616,  and  authorities 

.  cited. 
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As  the  other  questions  presented  by  the  record  may  not 
arise  in  their  present  form  on  another  trial,  we  will  not' 
consider  them. 

For  the  error  pointed  out,  the  decree  must  be  reversed, . 
and  the  cause  remanded. 


FOSTER  vs.  HOLLY. 

[ACTION  TO  RECOVER  DAMAGES  FOR  LOSS  OF  SLAVE.] 

li  What  is  care  or  negligence  on  part  of 'stationary  vessel. — Although  it'' 
might  be  affirmed,  as  a  legal  proposition,  '  that  if  a  skiff  was  fastened 
in  a  safe  and  secure  place  unless  rendered  'insecure  and  unsafe  by  the- 

J?"  negligence  of  a  passing  vessel,  she  was  not  in  an  improper* place,  and. 
"was  guilty  of  no  neglect  by  being  at  swell  place';  yet  it  certainly 
would  be  in  an  improper  place,  if  fastened  in  a  manner  which  ren- 
dered it  difficult  to  be  removed,  in  the  channel  of  a  river  along  which 
vessels  were  frequently  passing. 

2i  Same,  by  vessel  entering  harbtir. — A  vessel,  entering  a  harbor,  is  bound 
to  exercise  ordinary  care  to  prevent  accidents  ;  which  is  a  question  of 
fact,  to  be  determined  by  the  jury  from  the  character  of  the  harborr 
the  number  of  vessels  accustomed  to  frequent  it,  the  time  of  the  day 
or  night  when  the  vessel  enters,  and  the  other  circumstances  of  the 
particular  case  ;  and  a  charge  to  the  jury;  instructing  them  that  such 
vessel  "  is  bound  to  keep  the  most  vigilant  watch,"  is  an  invasion  of 
their  province. 

3v  Liability  for  damages  between  collidihg  vessels: — To  preclude  a  recovery 
of  damages  for  injuries  caused  by  a  collision  between  two  vessels,  on 
the  common-law  doctrine  which  denies  a  recovery  to  either  party 
where  both  are  at  fault,  the  plaintiff's  fault  must  have  occurred  at  the 
time  of  the  accident,  and  contributed  proximately  to  it;  but,  if  the 
consequences  of  the  defendant's" negligence,  which  caused  the  injury, 
might  have  been  avoided  by  the  exercise  of  ordinary  care  on  the  part 
of  the  plaintiff,  his  failure  to  exercise  that  degree  of  care  precludes 
him  from  any  redress. 

4:  Same. — Although  the  act  of  fastening  a  skiff  in  the  channel  of  a  navi- 
gable river,  along  which  vessels  are  frequently  passing,  in  such  a  man- 
ner that  it  cannot  be  conveniently  and  expeditiously  removed,  is  an 
act  of  negligence  on  the  part  of  the  owner,  or  person  having  charge 
of  the  skiff;  yet  it  cannot  be  said  to  contribute  proximately  to  a  col- 
lision with  a  passing  vessel,  caused  by  the  negligence  of  the  persons 
in  charge. of  the  vessel,  and,  consequently,  does  not  preclude  a.re-< 
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covery  against  tlie  owners  of  tlie  vessel  for  damages  resultin 
the  collision. 

APPEAL  from  'the  City  Court  of  Mobile. 
Tried  before  the  Hon.  ALEX.  McKiNSTRY. 

THE  complaint  in  this  case  was  in  the  following  words1: 

"W.  D.  F.  Holly  )       The  plaintiff  claims  of  the  defend- 

vs.  '  i  ants  fifteen  hundred  dollars,  for  that 

David  Foster,  and    \  whereas,  heretofore,  to-  wit,  on  the 

William  Foster,  j  23d  day  of  October,  1859,  a  certain 
schooner,  called  Clotilda,  of  which  one  Wright  is  and  was 
-master,  and  which  is  and  was  at  the  time  the  property  of 
said  defendants,  was  sailing  up  the  bay  of  Mobile,  between 
Pilot's  island  and  the  city  of  Mobile,  while  a  skiff,  or  small 
boat,  in  which  was  a  slave  named  Alfred,  the  property  of 
plaintiff,  of  the  value  of  fifteen  hundred  dollars,  was  lying 
still  6n  the  waters  of  the  bay,  tied  to  a  sawyer,  or  log,  therein 
situated  ;  and  the  master  and  crew  of  said  schooner  navi- 
gated and  managed  her  so  carelessly,  and  with  such  gross 
negligence,  that  she  ran  afoul  of  the  said  skiff,  causing  said 
skiff  to  be  upset  and  submerged  ;  whereby  said  slave  was 
drowned,  deprived  of  -life,  and  wholly  lost  to  plaintiff." 

The  cause  was  -tided  on  issue  joined  on  the  plea  of  not 
guilty.  "  On  the  trial,"  as  the  bill  of  exceptions  states, 
"  the  evidence  tended  to  show  that,  on  the  morning  of  the 
23d  October,  1859,  which  was  Sunday,  the  negro  Alfred, 
who  belonged  to  the  plaintiff,  got  into  a  skiff,  with  a  white 
man,  to  whom  the  skiff  belonged,  and  went  out  in  front  of  the 
city  to  fish  ;  that  the  skiff  was  fastened,  by  a  chain,  to  a  snag 
in  the  channel  of  the  river,  where  boats  and  vessels  continu- 
ally pass  and  repass:;  that  the  skiff  was  nearer  the  eastern 
than  the  western  shore,  two-thirds  of  the  distance  being  on 
the  western  side;  that  said  snag  had  been  in  that  part  of  the 
river  for  several  years,  but  had  been  removed  about  a  month 
or  more  prior  to  that  time,  and  had  drifted  about  fifty  feet 
south  of  its  former  position  ;  that  the  chain,  by  which  the 
•skiff  was  fastened  to  the  snag,  was  from  twelve  to  fifteen 
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feet  long,   and  the  skiff  had   floated,   with  the  tide,  some 
twel/e  feet  below  the  snag;  that  the  schooner  Clotilda, 
which  was  owned  by  the  defendants,  was  coming  up  the 
river,  against  the  tide,  between  ten  and  twelve  o'clock  in 
the  morning  of  that  day  ;  that  said  schooner,   when  first 
seen,  was  distant  from  the  skiff  about  a  quarter  of  a  mile, 
and  was  in  the  channel  of  the  river  commonly  used  by  all 
vessels,  ascending  or  descending;  that  the  wind  at  the 
time  was  north-east ;  that  a  little  whfle  before  the  schooner 
reached  the  skiff,  and  when  distant  from  it  between  ene 
hundred  and  fifty  and  two  hundred  yards,  all  hands  on  the 
schooner  wrere  engaged  in  taking  in  sail,  preparatory  to 
landing  at  one  of  the  city  wharves  ;  that  when  the  schooner 
was  about  thirty  yards  from  the  skiff,  one,of  the  men  on 
her,  while  hauling  in  the  flying-jib,  observed  the  skiff  about 
thirty  yards  in  front,  and  gave  the  alarm,  '  Boat  ahead' ; 
that  the  mate  of  the  schooner  immediately  gave  the  order 
to.  luff,  and  the  wheel  was  immediately  put  down,  which 
turned  the  schooner's  head  to  the  east;  that  a  collision  be- 
tween the  schooner  and  the  skiff  occurred  before  the  course 
of  the  former  could  be  changed  after  the  alarm,   and  the 
plaintiff's  said  negro  was  drowned  ;  that  the  white  man  in 
the  skiff  clung  to  the   anchor  which  was  hanging  to  the 
bow  of  the  schooner,  and  was  saved  by  the  crew ;  that  a 
boat  was  lowered  from  the  schooner,  to  search  for  the  net 
gro,  but,  not  finding,  him,  and  a  sail-boat   coming   up  to 
render  assistance,  the  schooner  pursued  her  course. 

"The  evidence  further  tended  to  show,  that  the  schooner 
was  going  at  the  rate  of  three  or  four  miles  an  hour,  but 
had  slackened  her  head' way,  before  the  collision  occurred, 
by  taking  down  her  -sails.  A  witness,  who  was  on  the 
schooner,  stated,  that  he  got  a  glimpse  of  the  skiff  just 
before  the  order  was  given  to  take  in  sail,  but  thought  from 
her  position  that  she  was  playing  about  the  river,  and  did 
not  know  that  she  was  fastened  ;  that  he  did  not  notice  the 
skiff  any  further,  and  did  not  give  any  notice  that  he  had 
seen  her.  It  was  in  evidence,  also,  that  the  persons  in  the 
skiff  had- an  uninterrupted  view  of  the  schooner  approach-- 


JUNE  TERM;  1861.      70 

Foster  v.   Holly. 

ing  them  for  a  quarter  of  a  mile  off,  and  made  no  effort  to 
get  out  of  the  wa^  of  the  schooner  until  she  was  near 
them,  when  the  white  man  tried  to  unloose  the  chain,  but 
did  not  succeed,  and  the  negro  tried  to  push  the  skiff  off, 
but  could  not ;  and  that  the  skiff  could  have  easily  gotten 
out  of  the  way  of  the  schoonerr  if  she  had  not  been  fast- 
ened. It  was  also  in  .evidence,  that  $he  persons  in  the 
skiff  cried  out  to  the  schooner,  and  raised  a  paddle  as 
warning  when  the  schooner  was  near  ;  but  their  cries  were 
not  heard,  and  the  paddle  was  not  seen,-  by  those  on  the 
schooner..  It  was  in,  evidence,  also,  that  the  course  of  a 
schooner,  ..of  the  Clotilda's  size,  and  going  at  the  rate  she 
was,  might  er. might  not  be  changed,  within  one  hundred 
and  fifty  OF  two  hundred  feet;  but  the  ease  and  quickness 
with  which  it  could  be  d'one  depended  much  on  the  sailing 
qualities  of  the  vessel,  and  on  the  quickness  with  which 
she  answered  her  helm...  It  was  further  in  evidence,  that 
the  space  between  the.eastern  shore  and  the.  snag  was  about 
one  hundred  and  thirty  yards,  and  about  two  hundred  yards 
between  the  snag  and  the  western  shore  ;  that  there  was 
water  enough  on  either,  side  of  the  snag  tor  the  schooner 
to  pass  ;  that  the  schooner  was  of  about  one  hundred  and 
twenty  tons'  burden,,  and.  was  returning  to  Mobile  from 
Texas  ;  that  she, had  no  pilot  on  board,  Imt  ,was  under  the 
charge  of  the  captain,  who  had  served  as  such  for  twenty 
years,  had  been  to  and  from  the  port  oi  Mobile  for  about 
nine  years,  and,  within  the  last,  two  or  three  years,  had 
several  times  piloted  his  own  boat  up  and  down  the  chan- 
nel, and  was  well  acquainted  with  it ;  that  said  schooner 
had  her  full  complement  of  men  and  officers,  but  two  of 
the  men,  though  on  duty,  were  sick ;  that- the  captain  was 
acting  as  pilot  at  the  time  of  the  collision,  and  was  at  the 
helm,  and  that  the  customary  look-out  was  kept.  It  was 
in  evidence,  also,  by  pilots  on  said  river,  that  it  was  usual 
and  customary,  for  masters  of  vessels  of  the  size  and  tonnage 
of  the  Clotilda,  well  acquainted  with  the  channel,  to  take 
their  own  vessels  >into  port  without  a  pilot ;  that  at  the 
tinie  said  schooner  waa  ascending  the  river,  and  while  some 
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-four  hundred  yards  from  her,  another  vessel,  about  the 
•  same  size,  or  somewhat  larger,  called  the  Victory,  was  seen 
'descending  ;  that  the  two  vessels  were  approaching  each 
•other  at  the  rate,  respectively,  of  four  and  five  miles  an 
hour,  and  each  was  watching  the  other,  being  apprehen- 
sive of  a  collision  ;  that  there  would  have  been  great  .dan- 
ger of  a  collision  between  the  two  vessels,  if  the  Clotilda 
had  changed  her  course  to  the  west,  she  being  to  the  east 
of  the  Victory,  and  that  she  would  have  run  aground  if  she 
bore  to  the  east ;  that  the  schooner  ran  across  the  chain, 
by  which  the  skiff  was  fastened  to  the  snag,  drew  the  skiff 
in,  and  struck  her,  scraping  the  snag,  and  thus  overturned 
-•her  ;  that  no  cry  from  the  skiff  was  heard  on  the  schooner, 
and  no  signal  was  seen  ;  that  those  on  board  the  Clotilda 
did  not  know,  until  after  the  collision,  that  'the  skiff  was 
fastened  ;  that  if  the  skiff  had  not  been  fastened,  it  would, 
from  the  manner  in  which  the  schooner  struck  it,  have 
passed  safely  along  the  side  of  the  schooner  ;  and  that  if  it 
had  not  been  fastened,  a  push,  given  to  it  by  one  of  the 
men  just  before  the  collision,  would  have  cleared  it  of  the 
schooner,  and  the  collision  would  not  have  happened.  The 
proof  tended  to  show,  also,  "that  there  was  plenty  of  room 
east  of  the-  snag,  and  plenty  «f  water  for  the  schooner  to 
pass  the  skiff  on  that  side,  though  one  of  the  defendants' 
witnesses  thought  there  was  not ;  also,  that  the  snag  could 
be  seen  two  or  three  hundred  yards  off,  and  was  seen  by 
the  pilot  of  the  Victory  one  hundred  and  fifty  yards  above 
the  place  of  collision  ;  and  said  pilot  also  saw,  at  that  dis- 
tance, before  the  collision  took  place,  that  the  skiff  was 
fastened  to- the  snag.  The  tide  was  running  out  at  the 
time,  and  the  Clotilda  was  coming  up  against  the  tide. 
The  white  man  who  was  on  the  skiff  testified,  that  the 
skiff  was  on  a  line  between  the  snag  and  the  schooner 
when  first  seen  by  him  ;  but  other  witnesses  testified,  that 
the  skiff  was  lying  across  the  stream,  with  her  head  to  the 
•east." 

(The  above  being  all  the  evidence  introduced,  the  court 
charged  the  jury,  at  the  request  of  the  plaintiff,  as  follows : 
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"  1.  It  is  for  the  jury  to  determine  whether  both  or  either 
'•of  the  parties  was  guilty  of  negligence. 

"2.  The  jury  are'to  judge  whether  the  plaintiff  was  at 
fault  in  fastening  the  skiff  fco  the  snag ;  aad  if  they  be- 
lief that,  by  fastening  her  to  the  snag,  she  was  in  a  safe 
and  secure  place,  unless  rendered  insecure  and  unsafe  by 
the  negligence  of  the  schooner,  then  the  skiff  was  not  in 
an  improper  place,  and  w as  guilty  of  no  neglect  by  being 
at  suchvplace. 

"3.  A  vessel,  entering  a  harbor,  is  bound  to  keep  the 
most  vigilant  watch,  to  avoid  a  collision  with  other  vessels, 
at  anchor  or  in  motion.  •»"  : 

"  4.  Because  a  skiff,  or  a  small  boat,  is  in  a  wrong  place, 
it  will  not  justify  a  schooner  in  running  over  her,  if  she 
could  have  avoided  it  by  proper  diligence." 

The  defendants  excepted  to  the  secoad  and  third  of  these 
charges,  and  then  requested  the  court  to  give  the  follow- 
ing charges : 

"1.  If  the  jury  believe,  from  the  evidence,  that  the 
schooner  had,  at  the  time  of  the  collision,  a  sufficient  num- 
ber of  competent  officers  and  men  for  her  management, 
and  they  used  ordinary  care-and  diligence  to  prevent  a  col- 
lision with  the  skiff,  then  the  defendants  are  not  liable  for 
the  consequences  of  the  collision. 

"2.  If  the  skiff  was  chained  to  a  snag  in  the  channel  of 
'the  river,  and  in  the  common  track  of  vessels  passing  up 
and  down  the  river;  and  those  in  the  skiff  could  see  the 
schooner  coming  upon  them,  and  did  not  .make  timely  efforts 
to  loose  the  skiff  and  get  out  of  the  way,— then  the  plaintiff 
cannot  recover. 

"3.  If  the  evidence  shows,  that  those  who  had  control  of 
the  fekiff  fastened  it,  with  a  chain,  to  a  snag  in  the  channel 
of  the  river,  where  boats  and  vessels  were  known  to  be 
passing  and  repassing  continually,  vthe  persons  in  charge  of 
said  skiff  would  be  chargeable  with  a  want  T)f  proper  care 
and  prudence,  and  the  defendants  w"ould  not  be  chargeable 
with  the  consequences  of  the  collision,  if  the  master  and 
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crow  of  the  schooner  exercised  ordinary  care  to  avoid  the 
collision. 

"4,  If  the  jury  believe,  from  the  evidence,  that  the  per- 
sons in  charge  of  the  skiff  placed  her  jflithe  channel -of  the 
river,  where  vessels  were  eoBstani>ly  passing  and  repassingr 
and,  by  fastening  her -with  a  chain  to  a  snag,  prevented  her' 
from  getting  out  of  the  way  of  the  schooner,  the  plaintiff- 
must  abide  the  consequences  of  the  miscondi>ct  of  those 
in  charge  of  the  skiff,  and  cannot  recover  in  this  action.  - 
.  "5»  If  the  jury- believe,  from?  the  evidence,  that  there 
was  a  want  of  due  care  and  diligence  on  the  part  of  the* 
master  and  crew  of  the  schooner,  in  not  avoiding  the  skiff,, 
aod  that  this  negligence  could -have  been  avoided  by  the 
exercise  of  due  diligence  and  ordinary  care  on  the  part  of* 
those  in  charge  of  the  skiff,-?  then  the  plaintiff  canaot  re- 
cover. 

"6.  If  the  jury /believe  thai  the  person  in  charge  of  the- 
skiff,  with  the  plaintiff's  negro,  took  the  skiff  on  Sunday •• 
morning*  and  fastened  it  with  a  chain  <to-  a  snag,  near  the 
middle  of  the  channel  of  the  river,  where  boats  and  vessels* 
are  passing  constantly  ;  .and  that  the  skin1,  when  the  danger 
of  a  collision  was  apparent,  could  not  be  removed  out  of  the. 
way  of  the  schooner,  in  consequence  of  being  thus  fas- 
tened,— then  the  plaintiff  cannot  recover  in  this  case* 

"7.  If  the  jury  believe,  from  the  evidence,  that  the  per- 
sons in  charge  of  the  skiff  fastened  her  to-  a  snag,  in  the  - 
channel  off-he  river,  where -vessels  were  constantly  passing, 
and  repassing,  and  remained  there  several  hours,  and  that 
the  schooner  ran  over  her  while  in.  that  condition,  and  the 
negro  was  drowned;  then,  the  plaintiff  cannot  recover,, 
unless  the  negligence  of  the  master  and  ere\V  of  the  schooner 
was  gross  or  wanton. 

,  "3.  If  the  jury  believe,  from  the  evidence,  that  the  mas-  • 
ter  and  crew  of  the  schooner  used  ordinary  care  and  dili- 
gence in   coming  up  the  river,  arid  seeing  the  skiff  at  one 
hundred  and  fifty  or  two  hundred  feet  in -.th«  channel  of  the 
river,  but  not  knowing  that  she  was  fastened,  made  no/ 
efforts  or  arrangements  to  avoid  her  ;  and  that  the  master  ," 
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and  crew-of  the  schosner  orrly  became  aware  of  the  true' 
oooditioa  of  the  skiff  when  it  was  too  late  to  avoid  a  col- 
lision,— then,  it  could  only  be  required  of  them  to  exercise* 
s«eh  care  and  tliligfenee,  in  the  management  of  the  schooner, 
<rs  to  do  no  more  injury  than  was  inevitables 

"9.  If  the  jupy  believe,  kom  the  evidence,  that  the  mas-*- 
ter  Was-  prevented  from  sailing  farther  to  the  west  by  the 
belief  that  his  schooner  would  -.probably  have  com«  in  col- 
lision with  the  Victory  j  -and  that  the  master  aod  crew  of 
the  schooner,  so  soon  as  they  discovered  the  situation  of 
the  skiS",  used  their  best  skill  aud  judgment,  and  employed 
the  means  at  their  command,  to  avoid  and  prevent-- tke  col- 
lision,—then  the  plaintiff*  cannot  recover/' 

Of  these  charges,  the  court  gave  the  first  and  eighth  as 
asked,-  and  -also  gave  the  seventh  with  a  qualification, 
(which  is  not  stated  fully  in  the  bill  of  exceptions,)  but 
refused  the  others-.;  a«d  the  defendants  excepted  to  their 
refusal. 

The  charges  -given*,  and  tfee  refusal  of  tke  charges  askedy 
are  now  assigned  &s  error,- 

R.  H.  SMITH,  and-  DANIEL  CHANDLER,  for  appellants. 

E.  S.  DARGAN,  JNO.  T-.  TAYLOR,  and  JNO.  HALL,  contra*  - 

A.  J.  WALKER,  C.  J. — It  is  probable  that  the  te^deocy T 
of  the  second  charge  given  by  the  court  was  te>  mislead 
the  jury  ;  but  we  will  not  reverse  oil  that  account.     If  in 
fact  the  place  where  the  skiff  was  hitched  wa^safe  and  se- 
cure, except  as  rendered  otherwise  by  the  negligence  of  de- 
fendants' vessel,  we  suppose  it  might  be=  affirmed,  as  a  legal 
proposition,  that  it  was  in  a  proper  place*     But  a  skift 
would   certainly    be   fastened    in    an- improper  place,   if 
hitched  so  as  to  be  difficult  •  of  removal,  in  the   channel 
along  which  vessels   are  •  frequently  passing.     The  place 
would  be  improper,  because  of  the  peril  to  itself,  and  to 
other  vessels  which  might  be  passing.-^TAe  Scioto,  Davies' 
Rep.  305  ;  1  Parsons  ©n  Maritime  Law,  201;  Strout  i\  • 
Foster,  1  How*  {U.  8.^89.     And>  it  could  scarcely  be  sakt- 
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of  a  vessel  thus  situated,  that  it  was  safe  and  secure  ex- 
cept as  it  might  be  affected  by  negligence  in  the  'navigation 
of  some  other  vessel. 

[2.]  Therfcbird  charge  given  asserts,  that  a  vessel  enter- 
ing a  harbor  "is  bound  to  keep  the  most  vigilant  watch." 
Undoubtedly,  a  -vessel  entering  a  harbor  is  always  bound 
to  exercise  great  care  and  diligence.  —  1  Parsons  on  Mari- 
time Law,  201  ;  Culbertson  v.  Shaw,  18  How.  584  ;  Ward 
v.  Dow-man,  6  McLean,  231.  The  law  exacts  the  exercise 
of  ordinary  care.  What  is  ordinary  care,  must  depend 
upon  the  circumstances  of  each  case.  The  degree  of  vigi- 
lance which  would  be  ordinary  care  />n  the  part  of  a  ves- 
sel entering  a  rarely  frequented  port  HI  the  day-time,  would 
not  be  ordinary  care  ki  a  vessel  entering  a  much  frequented 
port,  abounding  in  ships,  in  a  dark  night.  The  law  exacts 
.an  increase  -of  vigilance  with  the  circumstances  which  in- 
crease its  necessity.  —  Kelly  v.  Barney,  2  Kern.  429  ;  The 
Scioto,  Davies'  Rep.  361.  Whether  or  not  the  circum- 
stances of  this  case  were  such  as  to  require  the  very  great- 
est vigilance,  was  a  question  for  the  jury.  The  court 
should  have  instructed  the  jury  to  consider  the  number  of 
vessels  accustomed  to  frequent  the  port  of  Mobile,  whether 
it  was  day-time  or  night,  and  any  other  circumstances  in 
the  case  affecting  the  question  ;  and  left  it  to  the  jury  to 
determine  what  degree  of  vigilance  was  requisite  to  fill 
the  rule  requiring  ordinary  care.  Negligence  is,  ordinarily, 
a  question  for  the  jury.  —  HiNer  v.  McCartney,  31  Ala.  506. 
This  charge  was  erroneous,  because  it  invaded  the  province 
of  the  jury. 

[3.]  We  will  be  aided  to  a  proper  comprehension  of  the 
questions  raised  by  the  refusals  to  charge  as  requested,  by 
ascertaining  first  some  of  the  leading  principles  which  gov- 
ern in  cases  of  injuries,  resulting  from  the  mutual  fault  of 
*lie  two  parties.  It  is  a  general  doctrine,  long  known  in 
the  common  law,  that  where  the  injury  is  the  result  of  the 
concurring  faults  of  the  parties,  no  action  accrues  to  either. 
In  the  courts  of  admiralty,  the  burden  of  the  injury  is  ap- 
portioned upon  equitable  principles.  —  Angell  on  the  Law 
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of  Carriers,  ^  633,  556.  Under  the  common-law  doc- 
trine, which  controls  in  this  case,.  it  is  not  sufficient  to  pre- 
clude the  plaintiff  's  recovery,  that  he  was  in  fault  ;  but  his 
fault  must  be  such  as  contributed  proximately  to  the  in- 
jury. —  Steamboat  Farmer  v.  McCraw,  26  Ala.  189;  Grant 
v.  Moseley,  29  Ala.  304  ;-.  Chitty  on  Carriers,  273  ;  Trow 
tt.  Vermont  C.  R.  R.  @o.,  24  Verm.  4S7  ;  Kertvbacker  v. 
Cleaveland,  C.  &  C.  It.  E.  Co.,  3  Ohio  State  Rep.  172  ; 
Dowel  v.  General  S.  N.  Co.,  5  El.  &  B1..195;  Daviesv. 
Mann,  10  M.  &  W.  546;j-~  Cummins  v.  Presley  &  Spruance, 
4  How.  315.  The  negligence  which  is  the  proximate  cause 
of  injury,  and  deprives  the  injured  party  of<  a  right  of  ac- 
tion, is  that  which  occurs  at  the  time.  —  -Trow  v.  Central 
R.  It.  Co.,  supra  ;  Button  v.  Hudson  River  R.  R.  Co., 
18  N.  Y.  (4  Smith,)  248  r  Harrison  v.  BerUeyrl  Strob.  525, 
549  p  Steamboat  Farmer  v.  McCraw,  supra.. 

It  is  also  a  principle  belonging  to  this  branch  of  the  law, 
that  although  an  injury  may  be  occasioned  by  t'he  defend- 
ant's negligence,  yefcthe  injured  party  is  entitled  to  BO  re- 
dress, if  by  the  exercise  of  ordinary  care  he  might  have 
avoided  the  consequences  of  the  defendant's  negligence. 
Cnitty  on  Carriers,  273  ;  Bridge  v.  Grand  Junction  R.  R. 
Co*,  3  M.  &  W.  244  ;v  Raisin  v.  Mitchell,  9  Car.  &  P.  613 
(38  E.  C.  L»  26^)  ;  Butter  field  v.  Forester.  11  East,  60  ; 
Barnes  v.  Cole  &  Fitzhugli,  21  Wendell,  158  ;  Rathbun  v. 
Payne,  19  Wendell,  399.-.  This  principle  seems  to  grow  nat- 
urally out  of  the  doctrine  which  denies-a  recovery  where 
th<3  plaintiff's  negligence  has  contributed  to  the  productioa 
ef  the  injurious  result;  for  the  law  requires*the  exercise 
ef  care  and  diligence  to  avoid  injury  from  another's  negli- 
gence ;  and  it  would  seem  that  t>he  omission  of  such  care 
and  diligence  would  be  negligence,  contributing  proxi- 
naately  to  cause  the  injury. 

[4.]  The  principles  which  we  have  ynnounced,  lead  us 
tcx  the  proposition,  that  if  the  negligence  of  the  defend- 
ants' schooner  was  a  cause  of  the  disaster,  which  is  the 
subject  of  complaint,  then-  the  plaintiff  had  a  cause  of  ac- 
tioni  unless  the  negligence  of  the  plaintiff's  servant,  who' 
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was  drowned,  /contributed  preximately  ttxthe  production  of 
the  injury;  .or -unless  those  upon  the  skiff  might,  by  the 
exercise-  0f  proper  care  and  diligence,  have  prevented  the 
consequences  of  the  negligence  on  the  part  of  the  defend- 
ants' vessel.  If  the  plaintiff's  servant  and  another,  being 
in  a  skiff,  fastened  it  to  a  snag  in  the  middle  of  the  channel 
in  front  of  the  city  of  Mobile,*  where  vessels  were  frequently 
passing,  and  fastened  it  in  such  a  manner  that  it  could  not 
be  conveniently  and  expeditiously  loosed,  they  were  guilty 
,of  negligence,  because  they  th«s  placed  thejsselves  in  a 
situation  of  peril  from  accidents.  Bjut.if  the  skiff,  being  i« 
that  situation,  wassunk  in  consequence  of  the  carelessness 
x>f  a  passing  vessel,  we  cannot  say  that  the  fault  of  so 
placing  the  stiff  was  a  proximate  cause  of  the  injury.  It 
may  be  regarded  as  a  cause  ;  but  the  connection  between 
it  and  the  result  was  not  so  immediate,  that  it  eould  prop- 
erly be  denominated  the  proximate  cause.— 'See  Harrison  v+ 
JBer/kley,  1  Strob.  525.  That  it  is  not  a  proximate  cause, 
is  copiously  illustrated  by  the  decisions  in,  analogous- cases, 
io  some  of  which  we  refer. 

Thus,  a  flat-boat,  culpably  running  at  night,  which  was 
struck  and  sunk  by  a  steamboat,  was  by  this  court  held 
not  to  have  proximately  contributed  to  the  injury. — Steam~- 
boat  Earlier  v.  McCraw,  supra.  A  plaintiff,  who  left  his 
donkey  upon  the  highway,  with  feet  so  fettered  as  to  be 
unable  to  get  out  of  the  way,  notwithstanding  that  was  an 
illegal  act,  was  permitted  to  recover: for  the  killing  of  the 
donkey,  through  the  negligence  of  one  who  was  passing 
along  the  highway  with  a  wagon. — Davies  v.  Mann,  10  M. 
&  W.  546.  Where  there  was  a  collision  between  two 
boats,  and,  in  consequence  of  the  collision,  an  anchor  fell 
«pon  the  plaintiiPs  leg  and  broke  it,  it  was  decided,  that 
neither  the  fact  that  the  anchor  was  improperly  carried, 
nor  the  fact  that  the  plaintiff  was  where  he  ought  not  to 
have  been,  relieved  the .  defendant,  ;if  the  collision  was 
caused  by  his  negligence, — Greenland  v.  Chaplin,  5  Excheq. 
R  .(M.,  H.  &  G.)  243.  A  jury  returned  a  verdict  for  the 
plaintift,  whose- sloopj  being  at  anchor,  was  struck  by  the 
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defendant's  vessel,  and  announcechthat'ihere- were  faults  on 
both  sides f,  and  the  verdict  was-  allowed  to  staifcl,  because 
the  plaintiff  might  be  m  .faMt,  and  yet  have  a  right  of  r«~ 
c&very.~~-Raiisin  v*  Mitchell,  9  Car.  &  P.  613.  See,  also, 
T-rotv  v.  Central  7L  E.  Co*,  -24  Ver.  488 ;  Ker  whacker  v.  C., 
&  C>.  C,  M.  E.  Co.,  3  Ohio  R/172;  Cook  v.  Cliamplain 
Transportation  Go.,  1  Denio,  91. 

It  is  extremely  .difficult,  if  not  impossible,  to  draw  the 
line  which  divides  proximate  from  remote  causes ;  and  it 
is,  therefore,  not  amreasonable  to  find  the  eases  on  each  side 
^f  the  line  BO  Ready  alike  as  to  be  scarcely  distinguishable. 
Nevertheless,  the  authorities  to  which  we  have  been  re- 
ferred to  show  that  the  placing  the  skiff  in  the  situation 
described  was  a  proximate  cause  of  the  injury,  may  be  dis- 
tinguished from  this  case.  In  some  of  them,  culpable  fail- 
lire  to  display  a  light  was  evidently  regarded  as  an  imme- 
diate cause  of  a  collision  at  night,  and  <a&  the  omission  of  a 
duty  at  the  time  which  -contributed  to  the  injury/ — Dowell 
v.  Gen.  'Nov.-  Co.,  5  Ellis  &  Blackburn, ^195  ;  Eaflibun  v. 
Payne,  19  Wend.  399;  Barnes  v.  Cole  $  FitzliugJi,  21  *&, 
188.  In  the  case  of  Mutton  v.  Hudson  Eiver  E.  E.  Co., 
(IS  N.  .Y,  248,)  14  appeared  that  the  man,  for<  the  killing  ol 
whom  the  action  was  brought,  within  six^minutes  before  the 
Arrival  of  a  train  jof  ears,  plaeed  himself  with  his  head 
upon  the  track,  on  one  side,  and  with  his  feet  upon  the 
other,  and,  not  being  seeK  until  it  wa«  too  late  to*  stop  the 
cars,  was  killed.  The  court,  in  reference  to  those^'facts, 
presuming  the  deceased  to  have  been  in  his  senses,  said, 
that  the  deceased  must  be  regarded  ae  having  courted  his 
*®wn  destruction,  and  co-operated  with  the  defendants  in  its 
production.  .-The  distinction  between  that  case  and  this  is 
too  manifest  to  reader  comment  necessary;  aod  an  exam<- 
Ration  of  the  decision  .will  show  that  ^it  fully  recognizes 
iiie  principles  /which  .we  have  anaounced.  Although  there 
unay  liaye  been  a  fault  in  the  placisg  of  'fee  skift  in  the  sit^ 
«ation  described  in.  the  record,  yet  the  plaintifts  may  re- 
cover, if.  the  defendants^,  negligence  caused  the  injury,  and 
#K>SC  whet  were  in  the  j^anagemeut'of  the 
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by  the  exercise  of  proper  diligence,  have  avoided  the  con- 
sequence of  the  defendants'  negligence. — Bridge  v.  Grand y 
Junction  Ilaihvay  Co.,  3  IVL.&  W.  244. 

It  follows  from  what  we  have  said,  that  the  improper 
placing  of  the  skiff  constituted  no  defense  against  the  lia- 
bility of  the  defendant  for  negligence  directly  operating  to 
cause  the  injury  ;;  but  that  if  the  persons  in  the  skiff  could 
have  released  it  from. the  snag,  .and  avoided  the  threatened 
collision,  by  the  use  of<  reasonable  care  and  diligence,  and 
did  not  do  so,  then  the  defendant  is  not  liable,  although  the 
negligence  of  his  vessel  may  have  contributed  to  the  pro- 
duction of  the  disaster. 

We  now  proceed  to  test  the  correctness  at  the  several 
refusals  to  charge  by  the  principles  above  set  forth.  The 
second  charge 'requested  was -properly  refused,  because,  as-- 
suming  upon  the  facts  stated,  that  those  inutile  skiff  could,, 
by  the  use  of  proper  diligence,  have  avoided  the  disaster, 
it  makes  the  defendants'  exemption  from  liability  depend 
upon  the  failure  to  use  timety  efforts  to  loose  the  skiff  and 
get  out  of  the  way.  The  question  should  have  been  lett  to 
the  jury,  whether,  by  the  use  of  proger  diligence,  those  in 
the  skirt  could  have  loosed  her  andvgot  out  of  the  way. 
The  refusal  to  give  the  third  charge  was  proper,  because 
the  tendency  of  /the  charge  was  to.  mislead  the  jury,  by 
producing  the  imnression,  that  the  placing  the  skiff  as  it 
was  placed  was,  in  itself,  an  act  which,  for  the  purposes  of 
this  trial,  rendered  the  plaintiff  chargeable  with  negligence. 
There  was  no  error  in--  the  refusal  of  the  fourth  and  sixth 
charges  requested,  for  the  negligent  act  mentioned  in  them.; 
was  only  a  remote  cause  of  the  injury.  The  iifth  charge 
requested  was  in  strict 'accordance  with  one  of  the  princi- 
ples which  we  have  laid  down  in  the  foregoing  opinion, 
arid  ought  to  have  been^iven^  The  7th  charge  as  requested'; 
is  not  lully  copied  into  the  transcript,  and  we  are  unable 
to  pass  advisedly  upon  it.1-  The  9th  charge  requested  was 
erroneous,  because  it  excludes  from  the  consideration  of 
the  jury  the  question,  whether,  the  defendants'  vessel  was 
guilty  of  negligence,  OEH  account  of,  the  failure  to 
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the  skiff,  and'to  take  steps  for  avoiding  the  collision  sooner 
than  it  did. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


BRAGG  vs.  MASSIE'S  ADM'R. 

[DETINUE  FOR  SLAVES.] 

1.  Husband's  marital  rights* -fa  and  to    wife's  personalty. — Prior  to  the 
passage  of  the  law*  securing  to  married  women  their  separate  estates, 
the  husband's  marital  rights  attached  to  a  slave  given  to  his  wife, 
•while  unmarried,  by  her  "father,  unless  the  terms  of  the  gift  secured 
the  property  to  the  separate  use  of  the  daughter ;  and  on  a  subse- 
quent exchange  of  the  slave  for  another,  during  the  coverture,  by  taid 
•with  the  assent  of  the  husband,  his  marital  rights  equally  attached  to 
the  slave  obtained  by  the  exchange. 

2.  Adverse  possession  beticeen  father  and  daughter   living   together. — The 
possession  of  a  slave  by  a  daughter,  under  a  gift  from  her  father,  can- 
not be  considered  adverse  to  the  father,  or  to  the  estate  of  her  de- 
ceased husband,  of  which  her  father  is  the  personal  representative, 
when  it  appears  that  she  is  living  with  her  father,  that  each  of  tbera 
exercises  acts  of  control  over  the  slave,  and  that  the  marital  rights 
of  her: husband  attached  to  the  slave  during  coverture  :  the  posseHsion 
of  father  and  daughter  being  joint  in  such  case,  and  the  title  being 
in  the  father,  the  possession  will  also  be  referred  to  him. 

9. ,  Private  sale  by  administrator. — A  private  sale  by  an  administrator,  ia 
his  individual  capacity,-,  of  a  slave  belonging  to  his  intestate's  estate, 
estops  the  administrator  from  afterwards  recovering  the  slave,  but 
does  not  divest  the  title  of  the  estate;  and  if  the  sale  is  perfected  by 
delivery,, and  the  administrator  afterwards  acquires  the  possession 
Tinder  a<new  contract  with  the  purchaser,  he  is  estopped  from  setting 
up  agaiust  the  hitter  the  illegality  of  the  original  sale;  consequently 
a  recovery  against  him  by  the  purchaser,  in  an  action  founded  on  the 
subsequent  contract,  does  not  bar  the  title  of  the  estate. 

4..AdmissibiKti/  of  purol  to  change  absolute  deed  into  mortgage. — Parol 
evidence  is  not  admissible  at  law,  to  show  that  a  deed,  absolute  on  its 
face,  was  intended  to  operate  only  as  a  mortgage. 

b,.Adm{&sib{Uty  of  grantor's  declarations  and  acts  as  affecting  gift. — Where 
two  slaves  are  given  by  a  father  to  his  two  unmarried  daughters,  by 
separate  gifts  made  at  one  and  the  same  time,  his  declarations  at  the 
time,  showing  a  delivery  of  both  slaves,  are  competent  evidence  as  a 
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part  of  the  res  geetae,  in  a  coatroversy  respecting  one  of  the  gifts ;  and 
the  subsequent  acts  of  both  grantor  and  grantee,  showing  an  asser. 
tion  of  title  to  the  slave  by  the  latter,  and  the  recognition  of  her  title 
t^r  the  former,  are  also  admissible  evidence, 

APPEAL  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon,  WM,  S,  MUDD, 

THIS  action  was  brought  by  A.  R.  Davis,  as  the  admin- 
istrator de  b(mis  non  of  C.  C.  A.  Massie,  deceased,  against 
David  Bragg,4o  recover  several' slaves* to^geffcher  with  dam- 
ages for  their  detention  ;  and  was  commenced  on  the  31st 
August,  1858.  The  defendant  pleaded  "  the  general  issue, 
in  short  by  consent,  with  leave  to  give  any  special  matter 
in  evidence  j"  and  issue  was  joined  on  that  plea.  The  ma- 
terial facts  of  the  case,  showing  the  respective  titles  of  the 
parties,  briefly  stated,  are  these ;  The  plaintifi  's  intestate, 
in  December,  1836;  'married  Arm  Eliza  Bragg,  a  daughter 
of  William  Bragg,  anddie'd  in  August,- 1837,  -Prior  to  said 
marriage,  William  Bragg  had, given  to  his  daughter  a  negro 
girl  named  Amy ;  and  after  the  marriage  the  girl  Amy  was 
exchanged,  by  agreement  between  Bragg  and  his  daughter, 
with  -the  consent  and  approbation  of  Massie,  for  another 
girl,  named  •  Caiherine, '  who,  together  -with  her  children 
since  born,  is  sued  for  in  this  action,  .  After  the  death,  of 
her  husband,  .Mrs.  Jtfassje  returned  to  her  .father's  house, 
wheie  she  continued  to  reside  uHtil  1843,  when  she  mar- 
ried one  Ray;  and  after  the  lapse  of  about  a  year,  she 
again  went  back  .to  her  father's.  William  Bragg  took  out 
letters  of  administration  -  on  the  estate  of  Massie,  on  the 
19th  November,  1S38  ;  returned  an  inventory  of  the  prop- 
erty belonging  to  the  estate,  in  which  be  included  neither 
Amy  nor  Catherine,  .because,  as  he  testified,  he  thought 
that  Catherine  belonged  to  Mrs.  Massie  •;  and  resigned  -the 
administration  on  the  28th  August,  18-58, — the  plaintiff 
being  appointed  administrator  de  bonis  Jim  on  the, 30th 
August,  1858.  On  the  10th  June,  1841,  while  the  slave 
Catherine  was  in  the  possession  of  William  Bragg,  and 
while  Mrs,  Massie  was  living  with  him,  said  Bragg  executed 
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a  deed,  by  which  he  conveyed  said  slave,  other  slaves  then 
in  his  possession,  the  plantation  on  which  he  resided,  and 
other  property,  to  David  Bragg  and  Wm.  H.  Knott, — the 
latter  having  previously  married  one  of  his  daughters;  and 
delivered  said  plantation  and  slaves  to  the  grantees.  This 
deed  was  absolute  on  its  face  ;  but  the  grantor  testified, 
that  it  was  only  intended  to  secure  the  grantees  against 
their  liability  as  sureties  for  him,  on  a  debt  on  which  judg- 
ment had  been  recovered  against  him  and  them,  and  which 
had  been  taken  to  the  supreme  court  by  appeal ;  "anrl  the 
understanding  between  him  and  said  grantees  was,  that  on 
•his  return  from  Virginia,  whither  he  was  about  starring  for 
ihe  benefit  of  .his  .wife's  health,  said  grantees  were  to  hold 
his  property  for  him,  and  help  him  to  work  out  and  pay 
his  debts,  when  the  property  conveyed  was  to  be  his  j  but 
it  was  understood,  also,  that  said  grantees,  if  he  never  re* 
turned,  were /to  pay  all  kis.;  debts,  and  divide,  the  Balance 
of  his  property  among  his  children;  and  it  was  understood, 
also,  that  the  girl  Catherine  belonged  to  Mrs.  Massie,  and 
that  said  grantees  were  to  return  her  whenever  Mi  s.  Massie 
called  for  her  "  Mrs.  Massie  was  not  present  when  this 
deed  was  executed,  and  had  no  knowledge  of  it ;  and  when 
she  afterwards  expressed, some  dissatisfaction  with  it,  "the 
defendant  told  her",  as  William  Bragg  testified,  "not  to 
fee  uneasy,  as  she  .should  have  her  property."  The  case 
in  which  the  defendant  and  , Knott  were  sureties  tor  Wil- 
liam Bragg  having  been  taken  to  the  supreme  court  by 
appeal,  and  there  decided  against  William  Bragg,  an  exe- 
cution on  the  judgment  was  levied  'on  the  slaves  now  in 
controversy,  with  other  slaves  conveyed  by  the  deed.  The 
slaves  were  sold  under  the  execution  on  the  7th  March', 
1842,  and  were  bought  in  at  the  sale  by  one  Shelton,  who, 
on  the  same  day,  conveyed. them  by  bill  of  sale  to  said  de- 
fendant and  Knott.  The  slaves  were  sent  back  to  the 
plantation  of  William  Bragg,  where  he  and  said  Knott 
both  resided  ;  and  they  were  divided,  in  1847  or  1848,  be- 
tween the  defendant  and  said  Knott.  William  Bragg  was 
not  present  at  the  division,  but  he  received  from  Knott  the 
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slaves  which  were  allotted  to  the  defendant,  and  retained 
the  possession  of  them  until  some  time  in  1856,  when  they 
were  recovered  from  him,  in  an  action  of  detinue,  by  the 
defendant,  who  had  possession  of ;  them  when  this  suit  was 
commenced. 

On  the  trial,  as  appears  from  the  bill  ot  exceptions,  the 
plaintiff  introduced  William  Bragg  as  a  witness,  who  tes- 
tified, that  his  daughter,  Ann  Eliza  was  seventeen  or 
eighteen  years  old  when  she  married  Massie  ;  that  he  bought 
the  girl  Amy  for  her,  in  1884,  from  a  negro-trader,  whose 
camp  was  near  his  house,  and,  at  the  same  time,  bought 
another  girl  for  his  daughter  Elmira,  who  was  then  unmar- 
ried, but  afterwards  married  William  H.  Knott ;,  that  his 
daughters  went  to  the  camp,  and  each  picked  out  for  her- 
self a  negro  girl,  whom  he  bought  for  them  after  they  had 
gone  back  home.  "The  defendant  here  objected  to  the 
witness  stating  anything  in  relation  to  any  gift  to  his  daugh- 
ter Elmira,  or  anything  that  took  place  between  him  and< 
his  daughter  Elmira,  in  relation  to  any  negro  bought  for 
her,  or  given  to  her ;  but  the  court  overruled  the  objec- 
tion, and  permitted  the  witness  to  state  all  that  took  place 
at  the  time,  as  well  in  reference  to  the  alleged  gift  to  El- 
mira, as  to  the  alleged  gift  to  Ann  Eliza;  to  which  ruling 
of  the  court  the  defendant  excepted.  The  witness  there- 
upon testified,  that  the  two  negro  girls  wer«  sent  to  his 
house,  and.  when  near  the  house,  his  two  daughters  being 
present,  he  pointed  out  Amy  to  Ann  Eliza,  and  said  to  her, 
'There's  your  negro',  and  pointed  out  the  other  to  Elmira, , 
and  said  to  her,  '  There's  your  negro '  ;  to  which  statement 
of  the  witness,  so  far  as  it  related  to  the  alleged  gift  to- 
Elmira,  the  defendant  objected,  and  reserved  an  exception' 
to  the  overruling  of  his  objection." 

"Said  witness  further  testified,  that  both  of  his  said 
daughters  continued  to  reside  at  his  house,  and  occupied 
the  same  room,  until  Elmira  was  married  to  W.  H.  Knott  ; 
that  each  exercised  authority  over  the  negro  girl  given  to 
her  as  above  stated,  as  her  own,  and  told  her  to  do  any- 
thing she  wanted  done  ;  but  he  (witness)  ruled  the  house- 
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hold,  his  daughters,  slaves,  and  alL     The  plaintiff'  asked 
said  witness,  'whose  property  he  called  Amy',  and  'if  he 
vset  up  any  claim  or '-title  to  the  girl  Amy  after  the  time  of 
said  alleged  gift';  to  which -the  witness  answered,  'that  he 
called  her  Ann  Eliza's',  and  'that  he  <lid  not  set  up  any 
claim  or  title  to  her.1     The  defendant  objected  to  each  of 
these  questions,  and  to  the  answers -to  them,  and  excepted 
to  the   overruling  of  his   objections.     The  plaintiff  also 
asked  said  witness,  'whether  Ann  Eliza  claimed  the  girl 
Amy,  in  his  presence,  [prior]  to  her  marriage,  and  in  what 
way  she  claimed  her';  to  which  the  witness- replied,  'Yes, 
by  doing  what  she  wanted  with  her,  and  by  saying  the  girl 
was  her  own'.     The  defendant  objected  to  this  question 
and  answer  separately,  and'  excepted  to  the  overruling  of 
his  objections  by  the  ceuKt.     The  plaintiff  theti  asked  said 
witness,  'Did  you,  or  not,  when  she  claimed  said  negro  in 
your  presence,   ever  dispute  it'?    to  which  the  witness 
answered,  'that  he  never  did.'     To  this  question  and  an- 
swer, also,   objections  were  interposed  by  the  defendant, 
a*id  exceptions  reserved  to  the  overruling  of  his  objections." 
Bragg  further  testified,  on  cross-examination,  that  Amy 
was  only  five  ©r  six  years  old  when  he  bought  her  and  gave 
her  to  his  daughter  Ann  Eliza ;  "that  she  was  too  small  to 
do  anything,  and  just  knocked  about  the  house  and  yard 
like  any  of  the  other  little  negroes,  and  did  anything  that 
-any  of  the  family  told  her  to  do  ";  that  his  daughter  claimed 
her,  "but  ha  was  unable  to  state  any  particular  time  or 
times  when  she  did  so,   or  any  particular  thing  that  she 
said  or  did  in  that  respect";  also,  that  after  the  .exchange 
of  Amy  for  Catherine,  as  above  stated,  and  after  Massie's 
death,  Mrs.  Massie  had  possession  of  Catherine,    at  his 
house,  until  the  slave  was  recovered  from  him  in  the  action 
•of  detinue  by  the  defendant ;  that  she  had  possession  at 
the  time  he  conveyed  the  slave  to  the  defendant  and  Knott; 
that  Mrs.  Massie  was  not  present  when  the  deed  was  made, 
.and  knew  nothing  about  it ;  that  he  made  the  deed  "  be- 
cause he  thought  there  would  be  some  trouble,  and  no  con- 
sideration was  paid  for  if;  that  he  always  paid  taxes  OK. 
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botli  Amy  and  Catherine,  and  that  the  money  paid  to  Shelf 
ton  for  the  slaves,  on  his  purchase  or'  them  at  the  sheriff's 
sale,  was  a  part  of  the  proceeds  of  the  crops  raised  by  him 
on  the  plantation  conveyed  to  the  defendant  and  Knott. 

The  court  charged  the  jury,  at  the  request  of   plaintiff; 

"  1. .  That,  if  tfhey  believed,  from  the  evidence,  that  Wil- 
&am  Bragg  gave  the  girl  Amy  to  his  daughter  Ann  Eliza ; 
and  that  Ann«Eliza  afterwards,  in  1 837,  married  said  Muss ie ; 
and  that  said  Bragg,  after -said  marriage,  and/  during  the 
life-time  of  said  Massie,  exchanged  the  girl  Amy  for-  Cathe- 
rine; and  that-said  Massie  recognized  the  trade,  and  made 
»o  objection  to  it,- — then  the  title  to  -Catherine  vested'  iri> 
said  Massie;  .and  that  if  said' -Bragg,  in  1841,  while  he  was' 
tke  administrator  of  said  Massie,  sold  the  said  girl  to  the ' 
defendant  and  Knott,  without  any  order  of  court,  or  au-- 
tkority  by  will,  such  sale  did  n^t- divest  the  right  and  title' 
of  said  Massie's  estate. 

"  2.  That  although  they"might  believe,  from  the  evidence, 
that  said  slave  wfcs  in-  the  possession*  of  Mrs.  Massie,  and- 
claimed  by  her  as*  her  own  property,  when  the  sale  was  • 
made  by  William  Bragg  to  the  defendant  and  Knott,  in 
1841. ;  yet,  if  they  further  believe  that  said  Bragg  was  then 
the  administrator  of  Massie,  and  that1-  he  sold  said  slave 
without  authority  of  law,  and  placed  her  in  the  possession ' 
of  the  defendant  arid  said  Knott,  and  that  she  remained  in^ 
their  possession,  and  under  their  control,  until  the  sale  by 
the  sheriff  in  1842,  the  said  sale  did  not  divest  the  title  of* 
Massie's  estate,  if  he  had  reduced  saidr  slave  into  his  pos-- 
session  during  his  life-time. 

"3.  That,  although  delivery  is  necessary  to  perfect  ar 
parol  gift  of  a  slave,  .yet  it  is  not  necessary  that  the  actual 
possession  should  be  retained  by  the  donee  5  that  the  sub" 
sequent  possession  by  the  father  is  not  necessarily  iiicom-' 
patible  with  the  donee's  right  to  the  slave,  n«r  is  it  con- 
clusive evidence  that  there  was  no  delivery,  or  that  the 
property  did  not  pass  to  the  donee,  his  daughter;  and  that 
where  the  donee  is  the  daughter,  and  lives  with  the  donor 
as  a  member  of  his  family,  and  the  slave  is  too  young  to  be 
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a  source  of  profit,  or  to  do  active  service,  these  facts  are, 
prima  facie,  sufficient  to  explain  the  donor's  subsequent 
possession. 

"4.  That  when  a  gift  has  been  once  made,  by  a  father 
ifo  his  child,  the  father  cannot,  of  his-  own  accord,  deprive 
the  child  of  it  :  being  once  a  gift,  it  is  always  a  gift,  and' 
the  father  cannot  again*  become  the  owner  of  it  without 
the  consent  of  the  child.- 

"5*  That  by  the  common  lawy  marriage  vests  in  the- 
husband  all  the  wife's  personal  property  in  .possession  at 
the  time  of  the  marriage,  OP  that  she-  may  acquire  and  re-- 
duce  to  possession*  during  the  coverture  pand  that  if-  per-' 
s«nal  property  is  given  or  sold  to  the  wife  during  the  cover- 
ture, prior  to  the  1st  March,  1848,  without  any  words  ere-- 
ating  a  separate  estate,  and  passes  into  the  possession  o& 
the  husband,  then  his  marital  rights  attach,  and  the  titles 
vests  in  him;  and  that  if  it  once  passes  into  his  possession,' 
and  the  title  vests  in  hiimas  husband,,  and  -he  dies,  -the  title* 
to  it  devolves  upon  his  administrator,  although  his  wife  may1 
claim  it  as.  hers. 

"  6.  If.  the  jury  believe,  from  the  evidence,  that  the  girl 
Catherine  was,  in  .law,  the  property  of  Ma*8ie  at  the  time 
of  his  death,  in  1837-  ;  and  that  William,  Bragg,  in  1841,  , 
while  he  was  the  administrator  of  Massie's  estate,  sold  and 
conveyed  said  slave  to  the  defendant  and  Knott';  -and  that1 
afterwards,  in   1847  or  1848,  a  division  of  the  property  so' 
conveyed  to  them  was  made  between  Knott  and  the  de- 
fendant ;  and  that  the  girl  Catherine,  with  others,  was  then* 
allotted  to  the  defendant  ;•'  and  that  he  sent  her,  or  permit- 
ted her  to  go,  to  the  house  or  premises  of  "William  Bragg  ; 
and  that  Bragg  held  her  as  the  bailee  of  the  defendant  ; 
then,  the  subsequent  judgment*  and  recovery  by  the  de- 
fendant against  William  Bragg,  in  1856,  would  constitute 
no  bar  to  any  right  of  the  plaintiff,  as  administrator  dc  ~bonis  ' 
non,  to  recover  the  property  sued  for  in  this  action. 

"7.  If  the  jury  believe,  from  the  evidence,  that  the  girl* 
Catherine  was  the  property  of  Massie  at'  the  time  of  his 
death,  in-  1837  ;  and  that  William  Bragg  was  appointed-. 
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and  qualified  as  his  administrator  in  1838,  and,  in  1841, 
while  he  was  such  administrator,  bargained,  sold,  and  con- 
veyed her  by  deed,  to  the  defendant  and  Knott ;  and  that 
said  Bragg  continued  to  be  the  administrator  of  said  Mas- 
sie's estate  until  August,  1858  ;  then,  neither  the  deed  and 
conveyance  by  said  Bragg  in  1841,  nor  the  judgment 
recovered  by  the  defendant  against  said  Bragg  in  1856,  nor 
the  sale  by  the  sheriff  in  1842,  nor  any  subsequent  division 
of  the  slaves  between  the  said  Bragg  and  the  defendant,  or 
between  them  and  Knott,  affect  or  divest  the  plaintiff's 
title  as  administrator  de  lonis  non  of  said  Massie,  or  consti- 
tute a  bar  to  his  right  to  recover  in  this  case. 

"  8.  If  the  jury  believe,  from  the  evidence,  that  William 
Bragg  was  the  administrator  of  said  Massie  in  1841,  and, 
whilst  he  was  such  administrate*,  sold  and  conveyed  the 
girl  Catherine,  by  the  deed  which  was  in  evidence,  to  the 
defendant  and  Knott ;  and  that  when  said  Bragg  and  his 
daughter,  a  few  days  afterwards,  went  to  Virginia,  the  girl 
Catherine  and  the  other  slaves  were  taken  into  the  posses- 
sion and  control  of  Knott,  for  Bragg  and  himself;  and  that 
they  afterwards,  in  1842,  delivered  the  girl  Catherine  to  the 
sheriff,  to  be  sold  by  him  as  their  property'1;  and  that  Shot- 
ton  bought  said  girl  at  the  sale  for  them,  and  they  took 
from  him  a  bill  of  sale  for  her  ;  and  that  she  was  taken 
back  into  the  .possession  of  said  Knott  and  Bragg,  or  either 
of  them ;  and  that  afterwards,  in  1848,  said  Knott  and 
Bragg  divided  the  slaves  between  themselves'-;  and  that  the 
girl  Catherine,  with  others  allotted  to  David  Bragg  on  said 
division,  was  placed  by  him,  or  permitted  to -go,  into  the 
possession  of  William  Bragg ;  then,  said  William  Bragg 
could  not  defend  or  defeat  any  action  by  said  defendant  for 
said  negroes,  and  the  plaintiff  in  this  action,  as  the  admin- 
istrator de  bonis  non  of  said  Massie,  is  not  barred  of  his 
right  of  action,  either  by  any  record  of  a  former  recovery 
offered  in  evidence,  or  by  the  lapse  of  time,  or  by  the  statute 
;df  limitations. 

"  9.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant and  Knott,  or  either  of  them,  took  possession  of 
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the  slaves  conveyed  to  them  by  William  Bragg,  under  said 
deed,  in  1S41,  then  the  said  sale  and  conveyance  was  not 
the  sale  of  a  chose  in  action  ;  or,  if  they  believe  that  the 
negroes  conveyed  by  said  deed  were  left  on  the  premises  by 
said  William  Bragg  and  his  daughter,  when  they  went  to 
Virginia  in  1841,  under  the  control"  of  said  Kuott  and  the 
defendant,  or  either  of  them  ;  and  -that  they,  or  either  of 
them,  continued  in  possession  of  said  slaves  until  they  were 
sold  by  the  -sheriff  in  March,  1842  ;  then,  the  sale  and  con- 
veyance by  said  deed  in  1841  was  not  the  sale  of  a  chose 
in  action,  nor  is  the  plaintiff,  as  administrator  de  bonis  non 
of  said  Massie,  thereby  barred  of  his  right  of  action  in  this 
case. 

"  10.  If  the  jury  believe,  from  the  evidence,  that  William 
Bragg,  in  1856,  when  David  Bragg  sued  him  in  detinue  for 
the  slaves  now  in  controversy,  was  holding  said  slaves  as 
the  bailee  of  David  Bragg,  or  by  his  permission,  then  the 
said  William  Bragg  could  not  defend  or  defeat  that  action, 
by  showing  that  said  sale  and  conveyance  by  himself  to 
David  Bragg  and  Knott  was  illegal  and  unauthorized  ;  and 
the  judgment  and  recovery  in  that  action  is  no  bar  to  the 
plaintiff's  right  of  action  in  this  case  ;  and  that  the  jury 
may  look  to  all  the  facts  and  circumstances  in  the  case,  to 
determine  whether  or  not  said  William  Bragg  was  'then. 
holding  said  negroes  as  the  bailee  of  David  Bragg,  or  by 
his  permission. 

"  11.  If  the  jury  believe,  from  tfie  evidence,  that  said 
William  Bragg,  in  1834,  bought  the  girl  Amy  and  another, 
and  brought  or  sent  them  to  his  house,  and  then  and  there 
called  up  his  two  daughters,  and  said  to  Ann  Eliza,  'That's 
your  negro,1  pointing  to  Amy,-or  calling  her  by  name,  and 
to  Elmira,  'That's  yours,'  pointing  to  the  other  ;  and  that 
from  and  after  that  time,  and  until  her  marriage  with  Mas- 
sie, Ann  Eliza  always  claimed  Amy  as  her  property,  in  the 
presence  of  William  Bragg  ;  and  that  he  never  disputed  her 
claim  to  Amy  ;  and  that  afterwards,  in  1887,  before  the 
death  of  said  Massie,  William  Bragg  bought  the  girl  Cath- 
erine, and  exchanged  her  ^for  Amyi:  \mi  1  'that  Catherine 
-7 
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went  into  the  possession  of  Massie  and  wife,  and  remained 
to  their. possession -until  the  death  of  Massie,  and  nursed  his 
iofant' -.child  after  bis-death, — these  are  all  circumstances  to 
which  the  jury  may' look,  in  order  to  determine  whether  or 
Bot  there  was  an^actoal  deliveiy  of  said  slave.** 

The  defendant  excepted,  to  each  of  these  charges,  and 
then  requested ;  the  court  to  give  the  following:— 

"  1.  If  the  jury  believe,- from  the  evidence,  that  Mrs. 
jlassie,  after  the  death  of  her  husband,  and  at  the  time 
William  Bragg  was  appointed  administrator  of  said  Mas- 
sie's  estate,  held  the  slave  Catherine  as  her  own,  claiming 
her  as  her  own  property  ;  and  that  she,  and  those  holding 
for  her,  continued  to  hold  the  slave  for  six  years  ;-and  that 
William  Bragg  knew  that  she  and  those  holding  for  her  did 
so  hold  and  claim  said  slave,  and  never  took  or  had  posses- 
sion of  said  property  as  administrator  of  said  Massie,  nor 
set  up  any  claim  to  her- as  such  administrate r  ;  .then,  his 
title  as  Administrator,  and  the  title  of  the  estate  which  he 
represented,  to  said  slave,  was  barred  after  the  expiration  of 
six  years  from  the  time  of  his  appointment  as  such  admin- 
istratorf  and  the  plaintiff  can  not  recover  in  this  suit. 

"2.  If  the  jury  believe,  from  the  evidence,  that  after 
William  Bragg's  appointment  as  administrator  of  Massie's 
estate,  and  while  he  was  such  administrator,  the  slave  Cath- 
ferine  was  in  the  possession  of  Mrs.  Massie,  who  held  and 
claimed  said  slave  at  the  time  William  Bragg  executed  the 
conveyance  to  David  Bragg  and  Knott ;  and  that  six  years 
had  elapsed,  from  the  time  of  such  holding  by  Mrs.  Massie, 
to  the  commencement  of  this  suit, — the  plaintiff  cannot 
recover,  notwithstanding  the  sale  by  William.  Bragg  to  the 
defendant  and  Knott  and  their  subsequent  possession  of  the 
slave. 

"  3.  If  the  jury  believe,  from  the  evidence,  that  the 
slave  Catherine,  at  the  time  of^the  sale  by  William  Bragg 
to  the  defendant  and  Knott,  was. -in  fhe  possession  of  Mrs. 
Massie,  and  was  held  and  claimed  by  her  as  her  own  prop- 
erty ;  and  that  this  was  known  to  the  said  William  Bragg, 
was  then  the  administrator  of  said  Massie;, and  that* 
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the  defendant  and  Knott  did  not  know  that  said  slave  was- 
the  property  of  said  estate,  —  such  sale  and  conveyance 
passed  the  title  to  said  slave  to  tJhe  defendant  a-nd  Knott, 
and  the  plaintiff  cannot  recover  in  this  action,  although  the 
title  to  said  slave  was  in  Massie's  estate  at  the  time  of  said- 
sale, 

"4.  If  the  jury  believe,  from  the  evidence,  that  said  Wil- 
liam Bragg  was  the  administrator  of  Massie's  estate  at  the 
time  he  sold  the  slave  to  the  defendant  and  Knott  ;  and 
that  said  girl  was  then  in.  the  possession  of  Mrs.  Massie, 
who  was  •claiming  her  bona^Jide  as  her  own  ;  and  that  this 
was  known  to  William  Bragg,  —  then  said  Bragg,  as  such 
administrator,  only  had  a  right  of  action  in  said  slave, 
which  he  could  sell  ;  and  the  sale  and  conveyance  of  the 
slave  by  him^to-  the  defendant  and  Knott  passed  the  tifrle  to- 
them,  as  between  him  and  them  ;  .  and  the  plaintiff  cannot- 
recover  in  this  suit,  unless  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  and  Knott  colluded  with  William 
Bragg  to  commit  a  fraud  on  the  estate  of  Massie,  or  partici- 
pated with  him  in  the  commission  of  a  devastavit  of  said 
estate. 

"  5i  If  the  jury  believe,  from  the  evidence,  that  said 
William  Bragg  was  the  administrator  of  Massie's  estate  atr 
the  time  he  sold  and  conveyed  the  girl  Catherine  to  the  de- 
fendant and  Knott  ;  and  that:  said  girl  was  then  in  the  pos- 
session of  Mrs.  Massie,  who  was  claiming  her  bona  fide,  as 
her  own  ;  and  that-  this  was  known  to  said  William  Bragg  ; 
then,  said  Bragg,  as  such  administrator,  had  a  right  of  ac- 
tion, which  he  -could  sell;\  that  the  sale  acd  conveyance  by 
him  to  the  defendant  and  Knott  passed  the  title  to  the  slave 
Catherine  to  them,  as  between  him  and  them  and  the  plain- 
tiff in  this  action  js  and  that  the  plaintiff  cannot  recover  in 
this  suitj  if  the  defendant  and  Knott  were  ignorant  of  the 
fact  that  the  title  to  the  slave  was  in  Massie's  estate. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  Mrs, 
Massie  had  the  adverse  possession  of  the  slave  Catherine  at 
the  time  of  the  sale  by  William  Bragg  to  the  defendant  and 
Knott,  and  that  this  was  known  to  said  William  Bragg, 
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such  sale  and  conveyance,  although  void  as  to  Mi's.  Massie, 
was  good  as  between  William  Bragg  and  the  defendant ; 
and  that  the  plaintiff  cannot  recover  in  this  action,  unless 
such  sale  was  a  contrivance  between  the  defendant  and 
William  Bragg,  to  enable  the  latter  to  commit  a  devastavit 
on  the  estate  of  Massie,  and  a  collusion  between  them  to 
commit  a  fraud  on  said  estate. 

"7.  If  the  jury  believe,  from  the  evidence,  that  the  girl 
Catherine,  and  the  others  sued  for  in  this  action,  are  the 
same  slaves  that  were  sued  for  and  recovered  by  the  de- 
fendant, in  the  action  of  detinue  brought  by  him  against 
William  Bragg;  .and  that  the  said  William  Bragg,  at  the 
commencement  of  that  action  and  the  rendition  of  said 
judgment,  was  the  administrator  of  said  Massie's  estate ; 
and  that  the  plaintiff  in  this  action  has  no  other  or  different 
•title  to  said  slaves,  than  .such  as  was*  at  that  time  in  the 
estate  of  said  Massie,  or  in  Ms  representative,  Le  cannot 
recover  in  this  action. 

"8.  If  the  iury  believe,  from  the  evidence,  that  the  con- 
veyance by  William  Bragg  to  David  Bragg  and  Knott  was 
intended  by  the  parties  to  be  or  operate  as  a  mortgage,  to 
secure  said  David  Bragg  and  Knott,  or  as  a  conditional 
sale,  to  be  void,  and  the  slaves  to  be  restored  to  William 
Bragg,  upon  his  paying  or  refunding  to  David  Bragg  and 
Knott  the  money  which  they  paid  as  sureties  for  him  ;  and 
that  William  Bragg  has  paid  or  refunded  said  money  ;  and 
thjjt  David  Bragg  continued  in  the  possession  of  said  Cath- 
erine, claiming  her  as-  his  own  property,  for  more  than  six 
years  from  the  time  of  such  payment,  to  the  commence- 
ment of  this  suit;  and  that  this  was  known  to  William 
Bragg,  who  was,  at  the  time  of  such  payment,  the  admin- 
istrator of  Massie's  estate, — the  plaintiff  cannot  recover. 

"  9.  If  the  jury  believe,  from  the  evidence,  that  the  con- 
veyance by  William  Bragg  to  David  Bragg  and  Knott  (?)  as 
the  sureties  of  William  Bragg,  or  as  a  conditional  sale,  to 
be  void,  and  the  negroes  to  be  restored  to  William  Bragg, 
upon  his  paying  or  refunding  to  David  Bragg  and  Knott 
the  money  which  they  should  pay  as  sureties  for  him  ;  and 
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that  all  the  money  paid  or  advanced  by  them  was  paid  or 
refunded  to  them  before  the  year  1848  ;  and  that  the  ne- 
groes allotted  to  David  Bragg,  on  the  division  between  him 
and  Knott  of  the  slaves  so  conveyed  to  them,  went  into 
the  possession  of  William  Bragg  in  1848,  and  were  held 
by  him.  either  as  his  own  property,  or  as  the  property  of 
Mrs.  Massie,  from  that  time  until  the  commencement  of 
said  detinue  suit  against  him  by  David  Bragg ;  and  that 
the  slaves  sued  for  in  this  action  are  part  of  the  same  slaves 
sued  for  in  that  action  ;  and  that  the  said  William  Bragg, 
at  the  time  of  the  commencement  of  that  action  and  the 
rendition  of  judgment  therein-,  was  the  administrator  of 
said  Massie's  estate;  and  that  the  plaintiff  in  this  action  has 
no  other  or  different  title  to  the  slaves  sued  for,  than  such 
as  was  at  that  time  in  the  estate  of  Massie,  or  in  his  repre- 
sentative,— the  plaintiff  cannot  recover." 

The  court  refused  each  one  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal ;  and  he  now  assigns  as 
error  the  several  charges  given,  the  refusal  of  the  several 
charges  asked,  and  the  rulings  of  the  court  on  the  evidence 
to  which,  as  above  stated,  he  reserved  exceptions. 

S.  F.  HALE,  and  THOS.  H.  HERNDOX,  for  appellant. 
WM.  P.  WEBB,  with  BROOKS  &  GARROTT,  contra. 

STONE,  J.r— In  the  questions  which  are  pressed  upon 
our  consideration,  no  contest  is  raised  as-to  the  validity  of 
the  gift,  by  William  Bragg  to  his  daughter,  Mrs.  Massie,  of 
the  slave  Amy;-  nor  of  the  subsequent  exchange  of  the 
slave  Catherine  for  Amy.  The  jury,  by  their  vewliet,  im* 
pliedly  affirmed  that  such  gift  was  made  and  perfected  ; 
and  the  questions  bearing  on  the  merits  of  this  case,  which 
we  are  called  upon  to  decide,  all  rest  on  the  postulate  that 
the  gift  was  completely  consummated.  On  any  other  hy- 
pothesis, the  plaintiff's  intestate  never  had  title,  and  the 
present  suit  would  have  failed  on  that  ground  ;  while,  on 
the  other  hand,  the  defendant's  title  would  be  unques- 
tioned, both  by  his  purchase  from  William  Bragg,  and  by 
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his  recovery  of  the  identical  property  in  controversy  in  this 
suit,  in  an  action  of  detinue  brought  by  him  against  Wil- 
liam Bragg.  Hence,  in  considering  the  questions  raised  by 
the  charges  given  and  refused,  we  will  regard  it  as  con- 
ceded .that,  at  'the  time  of  the  intermarriage  of  Ann  Eliza 
•with'Mr.  Massie,  she  was  the  owner  of  the  slave  Amy,  and 
>that  subsequently,  during  -ilie  'time  of  her  coverture,  she, 
with  the  approbation  of  her  husband*  exchanged  Amy  for 
.the  girl  Catherine. 

The  unconiro  verted,  leading  facts  of  this  case,  then,  are 
;the  following :  Ann  Eliza  J3ragg  was  the  owner  of  the 
-slave  Amy,  and  lived  with  her  father,  William  Bragg, 
where  the  slave  also  Jived.  She  intermarried  with  Mr. 
Massie,  plaintiff's  intestate,  with  whom  she  lived,  also  at 
the  house  of  her  fathev,  until  the  death  of  her  husband, 
which  took  place  only  a  few  months  after  the  marriage. 
.During  the  life-time  of  Mr.  Massie,.  Mrs.  Massie,  in  his 
.presence,  and  with  his  approbation-,  exchanged  with  her 
.father  the  slave  Amy  for  the  slave  Catherine.  Mr.  Massie 
died  in  the  .summer  or  fall  of  1837,,  intestate.  William 
Bragg  was  appointed  administrator  of  the  estate  of  Mr. 
.Massie,  in  November,  1838,  and  returned  an  inventory  of 
his  effects,  omitting  all  mention  of  .the  slave  Catherine. 
William  Bragg  continued  administrator  of  ithe  estate  oi 
Mr.  Massie*  until  August,  1858,  when  he  resigned,  and  Mr. 
Davis,  the  preseni  plaintiff,  was  appointed  administrator 
de  bonis  non.  Mrs.  Massie  continued  to  live  with  her  father, 
William  Bragg,  except  for  about  one  year,  which  was  after 
iier  second  marriage  in  1844.  In  ;184t,  between  two  and 
three  years  after  lie  was  appointed  administrator  of  Mr. 
3'Iassie,  William  Bragg,  by  private  contract,  and  in  his  own 
.right,  conveyed  his  property,  including  the  slave  Catherine, 
by  deed  absolute  on  its  face,  to  David  Bragg  and  William 
3J.  Knott,  who  thereupon  took  possession  and  control  of 
the  property,  and  worked  it  until  about  the  year  1848; 
William  Bragg  and  his  daughter,  Mrs.  Massie,  returning  to 
.the  place  some  few  months  after  the  sale,  and  living  upon 
it  with  Mr.  Knott,  vwho  was  son-in-la>w >to  William  Bragg. 
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In  1842,  Catherine  was  sold  at  sheriff's  sale,  as  the  prop- 
erty of  David  Bragg  and  Knott,  to  satisfy  an  execution 
which  was  the  proper  debt  of  William  Bragg;  was  bought 
in  for  the  benefit  of  David  Bragg  and  Knott,  and  returned  to 
the  plantation  from  which  she  had  been  taken,  namely,  the 
plantation  conveyed  by' William  Bragg  to  David  Bragg  and 
Knott.  About  the  year  184S,  David  Bragg  .arnd. Knott 
made  a  division  of  the  slaves  which  had  been  conveyed  to 
•them  by  William  Bragg,  and  the  slave  Catherine  was  allot- 
ted to  David  Bragg.  Immediately  after  .this  'division, 
David  Bragg  sent  the  slaves  which  had  been  allotted  to 
him,  to  the  place  occupied  by  William  Bragg,  and  they  con- 
tinued with  him  until  1856,  when  David  Bragg  recovered 
•them  from  him  in  an  action  of  detinue.  There  was  some 
proof  tending  to  show  that  the  deed  from  William  Bragg 
to  David  Bragg,  though  absolute  on  ats  face,  was  intended 
and  understood  as  only  a  mortgage  security.  There  was 
proof,  also,  tending  to  show  that  William  Bragg  conveyed 
the  slave  Catherine  as  above  stated,  in  ignorance  of  any 
claim  which  the  estate  of  Mr.  Massie  had  to  him  ;  believing 
at  the  time  -that  she  was  the  property  of  Mrs.  Massie. 
There  was  some  proof,  also,  tending  to  show  that  Mrs. 
Massie,  when  informed  that  Catherine  had  been  deeded 
away,  was  dissatisfied;  and  that  David  Bragg  informed  her 
that  Catherine  should  go  back  to  her. 

[l.j  We  may  state,  further,  that  we  do  not  understand 
;the  counsel  as  controverting  the  proposition, "that  when 
Ann  Eliza  intermarried  with  Mr.  Massie,  the -slave  Amy 
became  his  property  ;  and  that  when  the  exchange  of  slaves 
\was  made,  the  slave  Catherine  also  became  his  property, 
iln  fact,  these  seem  to  be  self-evident  propositions;  there  be- 
ing no  evidence  in  this  record  that  Mr.  Massie  renounced 
his  marital  rights. — Maclicn  v.  Machcn,  15  Ala.  373; 
Tlwashcr  v.  Ingram,  32  Ala.  645  ;  Machen  v.  Machcn, 
28  Ala.  374 ;  Bctt s  Adm'r  v.  BeU,  37  Ala.  536. 

Waiving  then,  for  the  present,  all  question  of  the  con- 
summation of  the  gift,  we  will  a-ddress  ourselves  to  certain 
points  which  have  been  pressed  upon  our  attention  as 
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grounds  of  reversal  in  this  case.  The  appellant  makes; 
the  following  points : 

1.  That  Mrs.  Massie  held  the  slave  Catherine  adversely- 
to  her  father,  the   representative  of  her  husband's  estate  -r 
that  the  interest  of  the  estate  in  the  slave  Catherine  was, 
therefore,  a  mere  chose  in  .action,,  which  the  administrator 
.had  a  right  to  sell  at  private    sale ;  and  that  such  private 
sale  vested   the  title  in  David  Bragg  and  William  Knott, 
the  purchasers. 

2.  That   Mrs.  Massie  held  the  slave   adversely  to  her 
father ;  that  she,  and  those  holding  under  her,  have  had  the 
uninterrupted   adverse  possession,  for  more  than  six  years 
after  William   Bragg   was  appointed  administrator ;  and 
that,  on  this  account,,  the  clainvof  the  estate  is  barred. 

3.  That,  conceding  the  private  sale  by  William  Bragg  to 
David  Bragg  and  Mr.  Knott.  to  have  been  illegal,  (that  be-- 
ing  the  on4y  theory  on  which  this;  suit  is  maintainable,)  the 
sale,  under   our  lawT,  was  simply  void  ^  that  being  voidy 
when  the  action  of  detinue  was- brought  by  David  Bragg 
against  William  Bragg,  the  latter  was  not  estopped  by  his 
sale  from  resting  his  defense  on  the  invaliditv  of  the  con- 

t/ 

tract ;  that  William  Bragg  could  and  should  have  defended 
hjs  possession  on  the  title  of  his  intestate,  and  that  the  re- 
covery in,  that,  action  is  conclusive  against  the  title  of  Mr. 
Massie's  estate. 

4.  That  the  deed  from    William  Bragg  to  David  Bragg 
and  Mr.  Knott  was  only  a  mortgage  to  secure  the  payment 
of  a  debt ;   that  the   debt   had .  been  extinguished ;    and 
therefore,  William  Bragg,  by  suffering,  the  former  recovery, 
estopped  the  estate  from  recovering  the  property. 

[2.]  In  this  case,  there  is  no  evidence  that  Mrs.  Massie 
held  adversely  to  her  father,  William  Bragg.  The  father 
and  daughter  lived  together,  and  each  exercised  some  conr- 
trol  over  the  slave.  Locking  alone  to  the  question  of  conr 
trol  and  dominion,  the  possession  would  be  pronounced,  a 
joint  possession.  Neither  was  holding  adversely  to  s  the 
other,  in  that  sense  which  could  ripen  into  a  title  by  mere 
force  of  the  possession. :  As  conclusive  evidence,  of  this 
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fact,  we  find  that  the  father,  while  the  joint  possession 
continued,  sold  the  slave,  and  delivered  the  possession  to 
another.  This  shows  that  bis  claim  was  not  a  chose  in 
action,  and  relieves  us  from  the  consideration  of  the  ques- 
tion, whether,  if  Mrs.  Massie  had  been  holding  the  slave 
adversely,  the  administrator  could  have  made  a  valid  pri- 
vate sale  to  a  third  person. — See  Woolfor~k  v.  Sullivan, 
23  Ala.  54S;  Bogan  v.  Camp,  30  Ala.  270.  The  case  is 
clearly  within  the  principle  which  holds,  that  where  two 
persons  are  in  the  joint  possession  of  property,  the  title 
being  in.  one,  the  law  will  refer  the  possession  to  him  who 
has  the  title. — Governor  v.  Campbell,  17  Ala.  366  ;  McCoy 
v.  Odom,  20  Ala.  502  ;  Michan  v.  Wyatt,  21  Ala.  813. 

[3.]  The  sale  by  William  Bragg  was  a  private  sale  by  an 
administrator,  of  a  slave,  the  property  of  his  intestate's 
estate  ;  and  under  the  principle  settled  in.  Pistole  v.  Street, 
(5  Porter.  64,) ,  the  title  to  the  property  did  not  pass  out  of 
the  estate;  but  William  Bragg  estopped  himself  from 
recovering  the  property  from  his  vendee. — Fambro  v.  Gantt, 
12  Ala.  304  j.  Lay  v.  Lawson,  23  Ala.  377  ;  Weir  v.  Davis, 
4  Ala.  444. 

What  we  have  said  above  disposes  of  the  first  and  second 
points  made  in  argument  by  appellants.  Mrs.  Massie  never 
had  the  adverse  possession. 

A  full  answer  to  the  third  point  made  in  argument  for  the 
appellant,  is  furnished  in  the  fact,  that  the  sale  by  William 
Bragg  to  David  Bragg  and  William  Knott,  was  not  execu- 
tory, but  executed.  It  was  perfected  by  delivery  ;  and 
Messrs.  David  Bragg  and  Knott  took  and  retained  posses- 
sion under  their  purchase.  Having  subsequently  acquired 
the  possession  from  David  Bragg,  William  Bragg  was  as 
much  estopped  from  relying  on  the  invalidity  of  the  sale 
made  by  himself,  as  if  he  himself  had  been  plaintiff,  suing 
for  the  property.  The  case  is  not  within  the  principle 
settled  in  Fambro  v.  Gantt,  supra,  or  in  Gunter  v.  Leckcy, 
30  Ala.  591.  The  recovery  in  the  action  of  detinue  by 
David  Bragg  against  William  Bragg,  is  no  bar  to  the  pres- 
ent suit ;  for  the  title  here  relied  on  could  not  have  been 
litigated  in  that  suit. 


106  ALABAMA. 


Bragg  v.  Massie's  Adm'r. 


[4.]  The  fourth  point  we  must  also  decide  against  the  ap- 
pellant. In  a  suit  at  law,  it  is  not  permissible  to  vary,  by 
parol  proof,  the  terms  of  a  deed  absolute  on  its  face,  so  as 
to  make  it  operative  only  as  a  mortgage  security. — Jones  v. 
Trmvick,  31  Ala.  256  ;  Parish  v.  Gates,  29  Ala.  261,  and 
authorities  cited. 

-Tested  by  the  principles  above  declared,  we  hold,  that 
the  circuit  court  committed  no  error  available  to  appellant, 
either  in  the  <  charges  given,  or  in  the  charges  refused. 
Those  given  correspond  substantially  with'  the  views  we 
have  expressed.  Of  those  refused,  the  1st,  4th  and  6th, 
are  abstract.  The  rest  do  not  assert  correct  legal  proposi- 
tions, and  were  properly  refused. 

[5.]  What  was  said  by  the  witness  William  Bragg,  in 
referenced  the  gift  of  a  slave  to  his  daughter  Elmira,  re- 
lated to  an  act  contemporaneous  with  the  alleged  gift  to 
Ann  Eliza,  was  part  of  the  res  gestce,  and  was  harmless 
in  its  character ;  and  we  perceive  no  error  in  permitting 
the  witness  to  speak  of  it.  He-was  testifying  of  wrhat  he 
had  said  at  the  particular  timey;and  this  was  given  by  him 
as  a  part  of  the  conversation.  'This,  together  with  certain 
answers  of  the  witness  as  to<the  possession  and  recognized 
ownership  of  the  negro  girl,  Before  the  marriage  of  Mrs. 
Massie,  all  tended  to  shed  light  on  the  question  of  gift  vel 
non,  which  -was  a.  material  and  controverted  question  on 
the  trial  in  the  circuit  court. 

We  are  not  able  'to  perceive  any  relevancy  to  the  issue 
in  this  cause,  of  the  fact  sought  to  be  proved,  that  the  de- 
fendant (David  Bragg)  held  a  note  against  William  Massie, 
which  had  been  presented  to  William  Bragg,  the  adminis- 
trator, and  not  paid.  Nor  do'  we  perceive  any  error  in  the 
court's  ruling,  which  allowed  the  witness  to  state  the  rea- 
sons why  he  paid  taxes  on  the  slave  Amy,  after  the  gift, 
and  while  Ann  Eliza  was  a  minor  living  in  his  family. 

We  find  no  error  in  the  various  rulings  of  the  circuit 
court,  and  its  judgment  is  consequently  affirmed." 
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COSTLY  vs.  TARVER. 

[REAL  .ACTION  IN  NATURE  OF  EJECTMENT.] 

1.  General  cliarge  on  evidence. — Where  the  bill  of  exceptions  purports'to 
set  out  all  the  evidence,  and  does  not  show  that  any  proof  was  made 
of  the  defendant's  possession  of  the  premises  sued  for,  a  general  charge 
to  the  jnry,  instructing  them  to  find  for  the  plaintiff  if  they  believed 
the  evidence,  is  erroneous. 

2.  <S'«fc  of  decedent's  real  estate,  for  division  ;  title  to  lands  allotted  as  widow's 
do-icer. — Where  a  decedent's  real  estate  is  sold,  under  an  order  of  the 
j»robate  court,  for  the  purpose  of  making  an  equitable  division  among 
the  heirs,  and  the  lands  in  which  the  widow's  dower  has  been  allotted 
are  included  in  the   order  and  sale,   the  ,  title  to  such  lands,   and  the 
right  to  the   possession  on  the  death  of  the   widow,  vest  in  the  pur- 
chaser ;  but,  if  such  lands  are  not  included  in  the  order  and  sale,  the 
title  descends  to  the  heirs,  with  the  right  to  the  possession  on  the 
death  of  the  widow. 

s     \ 

APPEAL  from  the  Circuit  Court'-of  Chambers. 
Tried  before  the  Hon.  .ROBERT  DOUGHERTY. 

THIS  lotion  was  brought  by  Hezekiah  Tarver  and  others, 
as  heirs-at-law  of  Wells  Tarver,  deceased,  to  recover  the 
possession  of  a  town-lot  in  LaFayette,  together  with  dam- 
ages for  its  detention.  The  premises  in  controversy  em- 
•braced  the  dwelling-house  of  the  decedent,  and  were 
.allotted  to  ;the  widow  as  her  dower,  by  commissioners 
.appointed  by  the  probate  court,  on  the  13th  March,  1848  ; 
-and  it  was  shown  that  the  widow  was  dead  when  the  suit 
•Was  commenced.  The  defendant  seems  to  have  derived 
title  under  an  order  of  the  probate  court,  made  on  the  13th 
March,  1S48,  authorizing  the  sale  of  the  decedent's  real 
estate  for  the  purpose  of  making  an  equitable  division 
among  the  heirs ;  a  sale  by  the  administrator,  pursuant  to 
the  order,  and  a  conveyance  to  the  purchaser,  who  subse- 
quently conveyed  to  the  defendant's  vendor.  The  bill  of 
exceptions  purports  to  set  out  all  the  evidence  adduced  on 
the  trial,  and  states  that  there  was  no  conflict  in  the  evr 
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dence.  The  court  charged  the  jury,  that  they  must  find 
for  the  plaintiffs,  if  they  believed  the  evidence;  to  which 
charge  the  defendant  excepted>  and  he  now  assigns  the 
same  as  error. 

RICHARDS  &  FALKNER,  for  appellant. 
C.  D.  HUDSON,  contra. 

R.  W.  WALKER,  J.— The  bill  of  exceptions  purports 
to  set  out  all  the  evidence  that  was  offered  on  the  trial ; 
and  the  charge  of  the  court  was,  that  if  the  jury  believed 
the  evidence,  they  must  find  for  the  plaintiffs.  There  was 
no  proof,  so  far  as  the  record  discloses,  that  the  defendant 
was  in  the  possession  of  the  land  sued  for  at  the  date  of 
the  issuance  of  the  writ ;  and  as,  without  such  proof,  the 
plaintiffs  were  not  entitled  to  a  recovery,  it  follows  that' 
the  judgment  must  be  reversed,  for  this  reason,  if  for  no 
other. 

We  have  been  furnished  with  no  brief  by  the  oounse 
for  the  appellee  ;  and  cannot  tell  whether  any  question' 
was  made  in  the  court  below,  or  was  intended  to  be  raised 
here,  as  to  the  validity  of  the  sale  made  by  the  administra- 
tor under  the  order  of  the  probate  court.  Under  these 
circumstances,  we  havenotthought.it  necessary  to  examine 
the  proceedings  of  the  probate  court,  with  the  view  of  as- 
certaining whether  there  is  any  well-founded  objection  to 
the  validity  of  the  sale  made  under-  its  order.- 

[2.]  It  seems  to  be  assumed  by  the  counsel  for  the  ap- 
pellant, that  the  order  of  sale,  and  the  deed  of  the  admin" 
istrator  to  the  purchaser,  embraced  the  land  allotted  to  the 
widow  as  her  dower.  If  this  be  true,  and  there  be  no  suf- 
ficient objection  to  the  validity  of  the  sale,  then  we  concur 
in  the  conclusion,  that  although  the  wridow  during  her  life 
had  a  paramount  right  to  the  possession  of  the  land  al- 
lotted as  her  dower,  yet,  on  her  death,  the  purchaser  at  the 
administrator's  sale,  and  not  the  heirs  of  the  intestate,  be- 
came entitled  to  it.  The  statutory  power  of  an  adminis- 
trator to  sell  the  real  estate  of  his  intestate,  under  an  order 
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of  the  probate  court,  embraces  whatever  is  descendible  to 
the  heirs.— Pettit  v.  PetW,  32  Ala.  288.  On  the  death  of 
the  intestate,  the  law  casts  the  freehold  on  the  heir,  sub- 
,  ject  to  the  widow's  claim  of  dower ;  and  on  the  death  of 
the  widow,  the  heir  takes,  as  part  of  the  inheritance*  what 
had  been,  assigned  for  her  enjoyment  during  her  life.  Con- 
sequently, where  the  entire  real  estate  of  the  intestate  has 
been  sold  by  order  of  the  probate  court,  subject  to  the 
widow's  dower,  the  purchaser  at  such  sale  becomes  entitled, 
on  the  death  of  the  widow,  to  the  possession  of  the  land 
assigned  as  her  dower. 

In  the  present  case,  the  order  of  sale  is  broad  enough  to 
cover  the  entire  real  estate  of  the  intestate.     But  the  ques- 
tion is,  whether  the  -sale,  as  made  by  the  administrator, 
was  of  the  entire  real  estate,  subject  to  the  widow's  dower 
interest,  or  whether  the  land  set  apart  for  her  dower,  and  not 
not  simply  her  right  of  dower  therein,  was  excepted  from  the 
operation  of  the  sale.     The  sale,  as  reported  by  the  adminis- 
trator, was  -of  "the  real  estate  of  the  said  Wells  Tarver,  de- 
ceased, (cxcepttlie  icidoitfs  dotver,)  as  described  in  the  petition 
for  sale,"  &c. ;  and  if  we  look  alone  to  this  report,  as  show- 
ing the  extent  of  t)ie  sale,  these  words  of  exception  might 
possibly  be  construed  as  simply  embracing  the  widow's  right 
of  dower,  and  not  the  land  set  apart  to  her.     But,  when  we 
come  to  examine  the  deed  of  the  administrator  to  the  pur- 
chaser at  the  sale,  we  find  reason  to  suppose  that  the  sale 
was  not  intended  to  include  the  land  assigned  as  the  widow's 
dower.     On  this  subject  there  is  some  obscurity,  growing 
out  of  the  confused  description  of  the  lands  in  the  various 
petitions, orders,  and  deeds,  which  can  doubtless  be  removed 
on  another  trial. 

The  widow's  petition  for  dower,  and  the  administrator's 
petition  for  an  order  of  sale,  both  alleged  that  the  intestate 
was  seized  of  "Lot  No.  17,  in  letter  A,  it  being  the  north- 
west corner  of  said  lot  (No.  17),  fronting  two  hundred  feet 
on  Franklin  street,  running  back  east,  adjoining  lot  No.  18, 
two  hundred  and  fifteen  feet,  situated  in  the  town  of  Lafay- 
ette, arid  the  same  being  a  part  of  the  north-west  quarter  ©f 
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section  thirteen,  township  twenty-two,  range  twenty-six, 
being  the  premises  where  the  said  Wells  Tarver  resided  at 
the  time  of  his  death ;  *  *  *  *  *  * 
also,  lot  No.  17,  in  letter  A,  on  Franklin  street,  front  one 
hundred  and  eleven  feet,  running  back  the  length  of  said 
lot  in  the  town  of  Lafayette."  The  land  allotted  to  the 
Xvidow  as  her  dower,  is  described  in  the  record  as  "one 
hundred  and  six  feet  in  front  on  Franklin  street,  and  run- 
ning back  sixty-three  feet,  including  the  dwelling-house 
and  well,  it  being  a  part  of  lot  No.  17,  in  the  town  of  Lafay- 
ette." It  would  seem  probable,  though,  in  the  absence  of 
any  further  evidence  as  to  the  locality,  we  cannot  be  posi- 
tive as  to  this,  that  the  land  thus  set  apart  for  the  widow's 
dower,  was  carved  out  of  the  lot  first  named  in  the  petition, 
and  there  described  as  the  norths-west  corner  of -.lot  No.  17, 
and  was  entirely  distinct  from  .the  other  lot  No-  17  named 
in  the  petition-,  and  described  as  having  a  "front  of  one 
hundred  and  eleven  feet,  and  Funning  back  the  length  of 
said  lot."  If,  in-  point  of  fact,  this  last  lot  was  entirely 
distinct  from  the  one  out  of  which  the  widow's  dower  was 
carved,  then  it  would  seem  from  the  deed  executed  by  the 
administrator,  under  which  the  defendant  claims,  that  the 
sale  made  by  the  administrator  included  only,  the  lot  last 
named  in  the  petition,  and  did  not  embrace  the  land  set 
apart  for  the  widow's  dower;  for.  the  deed  of  the  adminis- 
trator describes  the  land  sold  by  him  as  "lot  No.  17,  in  • 
letter  A,  situate  in  the  town  of  Lafayette  and  county  afore- 
said, said  lot  fronting  one  hundred  and  eleven  feet  on 
Franklin  street,  and  running  :back  the  length  of  said  lot," 
which  exactly  corresponds  with  the  description  of  the  lot 
above  referred  to,  as  the  one  last  named  in  the  petition. 
On  the  supposition  that  this  was  the  only  lot  sold  by  the 
administrator,  and  that  the  dower  of  the  widow  was  carved 
out  of  another  and  a  different  lot,  it  is  obvious  that,  as 
against  the  heirs  of  the  intestate,  persons  claiming  under 
the  purchase  at  the  administrator's  sale  would  have  no  title, 
on  the  death  of  the  widow,  to  the  land  allotted  as  her 
dower.  The  uncertainty  on  this  subject  can  doubtless  b* 
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removed  on  another  trial.     What  we  have  said  will  suffice 
to  indicate  the  principle  which  controls  the  case. 
.  Judgment  reversed,  and  cause  remanded. 


BLACK  vs.  BLACK. 

[BILL  IN  EQUITY  FOR  PARTITION -OF  SLAVICS.] 

-  • 

1.  Motion  to  suppress  deposition  on  account,  of  wltnesef  failure  to  answer 
question. — A  deposition  will  not  be  suppressed,  em  the  ground  that  the 
witness  has  failed  to  answer  a  cross-interrogatory,  or  that  his  answer 
is  evasive,  because,  in  answering  the  interrogatory,  he  only  says  that 
he  refers  to  his  answers  to  the  direct  interrogatories  as  containing  all . 
his  knowledge  on  the  subject.  . 

APPEAL  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  JAMES  Bv  CLARK. 

THE  bill  in  this  case  was  filed  by  Gideon  Black  and  < 
others,  children  of  Thomas  and  Mertila  Black,  against  said  . 
Thomas  Black  and  others,  asking  a <  partition  of  certain 
slaves,  in  which  the  complainants  claimed  a  remainder,  after 
the  death  of  their  mother,  under  a  deed  of  gift  from  their 
maternal  grand-father,  Thomas  Leverett ;  also,  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  slaves,  and  an  in- 
j  unction  against  several  creditors  who  had  attached  and 
levied  on  some  of  them*  Thomas  Black  answered  the  bill, 
denying  the  alleged  gift/  and  asserting  his  marital  rights  to 
the  slaves  ;  and  he  also  filed  a  cross-bill,  for  the  purpose  of 
having  the  complainants'  deed  cancelled.  The  chancellor 
dismissed  the  cross-bill,  and,  on  final  hearing  on  pleadings 
and  proof,  rendered  a  decree  for  the  complainants.  The 
appeal  is  sued  out  by  Thomas  Black,  who  assigns  as  error 
the  dismissal  of  his  cross-bill,  the  final  decree  on  the  merits, 
and  the  rulings  of -the- chancellor  on  numerous  exceptions  • 
to  evidence. 
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'  CHILTON  &  YAXCEY,  for  appellant. 
GEO.  W.  GUNN,  and  J.  FALKNER,  contra. 

A.  J.  WALKER,  C.  J. — The  motion  to  suppress  the  de- 
position of  Gideon  Leverett  was  made  upon  the  ground  of 
his  failure  to  answer  a  question  propounded  by  the  appel- 
lant. The  question  is  as  follows  :  "  If  you  say  a  deed  was 
executed,  tell  everything  that  was  done,  so  that  the  court 
may  knew  what  you  "mean  when  you  say,  a  deed  was  exe- 
cuted." To  this  the  witness  answers,  as  appears  from  the 
transcript :  "  I  refer  to  my  answers  made  to  the  direct  in- 
terrogatories what  know  deed  of  trust  or  gift,. and  I  hope 
the  court  will  understand  what  I  mean  or  know  about  it." 
It  is  evident  that  there  is  some  imperfection  in  taking  down 
'the  answer  of  the  witness  ;  but  we  think  it  may  fairly  be 
understood  as  referring  to  the  answers  to  the  direct  inter- 
rogatories for  such  knowledge  responsive  to  the  question 
as  Jie  had.  On  looking  to  the  answers  to  the  interrogatories, 
we  find  a  statement  of  many  things  pertaining  to  the  exe- 
cution.of  the  deed  ;  and  those  things,  the  answer  in  ques- 
tion, fairly  interpreted,  says,  constituted  the  sum  of  his 
knowledge  on  the  subject.  We  do  not  feel  authorized  to 
pronounce  the  answer  so  evasive,  that  the  deposition  ought 
to  be  suppressed  ;  and  although  it  may  be  inconvenient, 
sometimes,  for  a  witness  to  refer  to  some  other  part  of  a 
deposition  for  his  answer  $o  a  question,  that  is  not  a  fata-1 
objection.  Indeed,  it  is  an  established  practice,  to  refuse 
to 'Suppress  »a  deposition  on  account  of  a  failure  to  answer 
a  question,  if  the  facts  sought  to  be  elicited  can  be  ascer- 
tained from  other  parts  of  the  deposition,  or  are  immaterial. 
Spence  v.  MitcJiett>  9  Ala.  744 ;  Gibson  v.  Goldthwaite,  7  Ala. 
281  ;  Buckley  v.  Cunningham,  34  Ala.  69.  We  decide,  that 
there  was  no  error  in  overruling  the  motion  to  suppress 
the  deposition. 

.  We  entertain  no  doubt  that  the  rulings  of  the  chancellor 
upon  the  different  exceptions  to  evidence,  so  far  as  they 
could  possibly  influence  the  result  of  this  case,  were  cor- 
rect. It  is  not  necessary  that  we  should  go  into  an  exam- 
ination of  them. 
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The  basis,  upon  which  the  complainants'  equity  rests,  is, 
that  the  title  to  a  certain  negro  woman  was  by  deed  vested 
in  trustees,  for  the  separate  use  of  the  complainants'  mother 
during  her  life-time,  with  a  remainder  over,  freed  from  the 
trust,  to  her  children.  The  appellant  alone  assails  this  fea- 
ture of  the  bill,  and  he  alone  appeals,  and  assigns  error. 
Conceding  for  the  purpose  of  our  argument  that  the  appel- 
lant's answer  has  the  effect  of  casting  the  burden  upon  the 
complainants  of  sustaining  the  allegations  of  their  bill  by 
two  witnesses,  or  by  one  with  corroborating  circumstances, 
we  must,  nevertheless,  decide  that -the  bill  is  sustained  by 
the  testimony.  The  credibility  of  the  complainants'  most 
material  witness,  Gideon  Leverett,  is  assailed  upon  the 
ground  that  its  different  parts  are  conflicting ;  that  it  con- 
flicts with  an  affidavit,  at  one  time  made  by  the  witness,  as 
to  the  date  of  the  deed,  and  that  it  contains  statements 
inconsistent  with  the  testimony  of  two  other  witnesses. 
Whatever  confusion,  >  or  conflict,  may  exist,  is  as  to  dates  ; 
and  we -do  not  deem  that  a  very  strong  objection  to  the 
credibility  of  the  witness,  speaking,  as  he  did,  of  events 
which  transpired  .more  than  thirty  years  before.  There  is 
no  conflict  between  the  different  parts  of  the  deposition, 
nor  between  the  deposition  and  the  bill,  as  to  the  contents 
of  the  deed.  The  answer  to  the  third  interrogatory  does 
state,  that  the  deed  was  made  to  trustees  "  for  the  benefit 
of  Mertila  Black,  for  and  during  her  natural  life-time,  and 
then  the  trust  to  cease,  and  the  said  negro  girl  (Critt,  or 
Critty)  and  her  increase  to  go  to  the  children  of  said  Mer- 
tila Black" ;  while  the  copy  of  the  deed,  as  proved  in  the 
deposition  and  alleged  in  the  bill,  shows  that  the  convey- 
ance was  "  for  the  sole  and  exclusive  use,  benefit  and  advan- 
tage of  Mertila  Black,"  and  at  her  death  the  trust  estate  to 
cease,  and  the  negro  girl  to  vest  (in  the  language  of  the 
deed)  "  in  the  children  of  Mertila  Black  now  in  being,  or 
which  may  hereafter  be  born."  The  conflict  apparent  from 
this  presentation  of  the  answer  to  the  third  interrogatory 
and  of  the  copy  of  the  deed,  vanishes  when  we  turn  to  the 
interrogatory,  and  find  that  it  does  not  question  the  witness 
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as  to  the  contents  of  the  deed,  but  asks  him  to  whom,  and 
for  whose  benefit,  the  deed  was  made.  The  answer  simply 
responds  to  the  question  ;  and  the  response  is  not  incon- 
sistent with  the  contents  of  the  deed,  when  it  is  construed 
in  reference  to  the  question. 

What  is  said  by  this  witness,  as  to  bis  father  going  to 
Upson  county,  to  deliver  the  deed,  is  made  harmonious  with 
the  rest  of  the  deposition,  by  understanding  the  witness  to 
speak  of  delivery  in  its  very  common  acceptation  of  giv- 
ing manual  possession  of  it. 

The  witnesses  who,  it  is  contended,  controvert  some  of 
the  statements  of  this  witness,  are  themselves  not  in  a  po- 
sition entirely  above  suspicion  ;  and  as  this  witness,  Gideon 
Leverett,  is  sustained  by  other  witnesses  as  to  the  most  ma- 
terial facts  stated  by  him,  we  regard  him  as  entitled  to  our 
credence,  notwithstanding  what  those  other  witnesses  may 
have  said.  The  depositions  of  Abram  Leverett,  J.  J.  Holly, 
William  Page,  Henry  Pruitt,  Joseph  Pruitt,  and  Leroy 
Gresham,  strongly  fortify  and  corroborate  the  testi- 
mony of  Gideon  Leverett.  The  testimony  of  Holly 
proves  the  admission  by  the  appellant  of  the  deed, 
that  it  was  lost,  and  had  been  established  as  a  lost  deed  in 
the  superior  court  of  Troup  county,  Georgia;  and  the 
record  from  the  superior  court  of  Troup  county,  Georgia, 
shows  that  the  deed  there  established  was  the  same  with 
the  copy  proved  by  the  complainants'  witness,  Gideon 
Leverett.  Other  corroborations,  quite  as  strong,  might  be 
drawn  from  the  testimony  of  the  other  witnesses ;  but  it  is 
unnecessary  for  us  to  farther  amplify.  Eveiy  fact  neces- 
sary to  sustain  the  title  of  the  complainants,  and  to  show 
the  defendant's  want  of  title,  was  fully  made  out  by  two 
witnesses,  or  by  one  with  strong  corroborating  circum- 
stances. The  appellant  had  no  interest  whatever  in  the 
property,  upon  which  he  could  either  defend  the  original 
bill,  or  sustain  his  cross-bill.  There  was,  therefore,  no  error 
of  which  he  can  complain. 

Affirmed. 
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WILLIAMS  vs.  AYEKY: 

E<3VIft"rO   PROTECT   WIFE'S  SEPARATE  JESTAfS  AGJUSST  Jt'Dft- 
JU£Nt  C*iKl*Wo*S  OF  HUSBAND.] 

I,  Whtit  words  vein  crtetle  separate  estate  in  wife.—K  conveyance  of  a 
slave  "to  SL  "W.,  wife-of  W.  W.,  and  her  bodily  hetrs;  -to  their  excln- 
sive  use,  benefit,  and  behoof,''  creates  a  separate  estate  in  lei.  W.,  to 
the  exclusion  of  the  marital  rights  of  her  husband. 

2*  -If •inland's  marital  rights  ;  pow&siftn  between  tenants  In  comm«n* — The 
possession  of  one  tenant  in  common  being  the  possession  of  both,  the 
husband's  marital  rights  attach-  4o  slaves  which  are  in  the  possession 
of  a  person  who  is  a  tenant  in  common  with  his  wife, 

3k  ValulHg  of  voluntary  conveyance*  as  against  creditor^; — A  voluntary 
conveyance  by  a -husband  to  his  wife,  if  free  from  fraud,  actual  or 
constructive,  will  sometimes  be  upheld  in  equity,  as  against  subse- 
quent creditors  of  the  husband;  but  proof  of  an  intent'to  hinder  and 
defraud  his  creditors,  will  avoid  the  deed,  and  render  the  property 
subject  to  subst>qaeut  debts.  - 

APPEAL  from  the  Chancery  Court  of  Randolphs- 
Heard  before  the  Hon.  JOHN  FOSTER. 

THE  bill  in  this  case  was  -filed  by  Mrs.  •  Ruth  Williams, 
suing  by  her  next  friend,  against  her  husband,  William  Wil-- 
liams,  B.  B.  •  Avery,  W.  F.  Meador,  and  3.  J.  Meador  ;  and*- 
sought  to  protect  the  complainant's  interest  in  a  slave' 
named  Nancy,  which  she  claimed  as  her  separate  estate, 
and  to  enjoin  the  sale  of  said  slave  under  executions  against 
her  husband.  The  complainant's  title  to  the  slave,  as 
stated  in  the  bill,  \vas  founded  on  an  alleged  giffrfrom  her 
mother,  Mrs.  Mary  Sunday,  by  which  a  slave  named  Ruth, 
with  her  future  increase,  was  conveyed  to  the  complainant 
and  her  sister, -Mrs.  Rebecca  McCreary,  free  from  the  debts, 
contracts,  and  liabilities  of  their  respective  husbands ;  a 
subsequent  division  of  the  slaves,  HI  1845, -by  agreement, 
between  the  two  sisters,  when  a  boy  by  the  name  of  Pick- 
ens  was  allotted  to  the  complainant  >;&•  sale  of  the  boy 
Bickens  by  her  husband,  at  her  request,  -and  the  investment 
yi  the  proceeds  of  sale  in- the  purchase  of  the  woman1 
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Nancy.  At  the  time  of  the  division  of  the  slaves  between 
the  complainant  and  her  sister,  McCreary  and  wife  exe- 
cuted to  Mrs.  Williams  a  relinquislnnent  of  all  their  title 
to  the  boy  Pickens  ;  and  after  the  purchase  of  the  woman 
Nancy,  Mrs.  Williams  procured  from  the  vendor  a  bill  of 
sale  conveying  said  slave  to  her.  A  decree  pro  confesso 
was  entered  against  William  Williams.  The  other  defend- 
ants filed  answers,  denying  all  -the  material  allegations  of 
the  bill,  and  insisting  that  the  slave  was  subject  to  their 
executions.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  dismissed  the  bill,  at  the  costs  of  the  complain- 
.ant's  next  friend  ;  and  his  decree  is  now  assigned  as  error. 

RICHARDS  &  FALK^ER,  for  appellant. 
JNO.  T.  HEFLIX,  cwitra. 

STONE,  J. — We  think  the  testimony  of  the  witnesses 
.Heaves  and  McCreary  fully  establishes  the  fact,  that  the 
•copy-deed  .attached  to  'their  depositions  is  a  substantial 
^opy  of  the  title  to  the  slave  Pickens,  as  the  same  was  ex- 
ecuted by  McCreary  and  wife  to  Mrs.  Williams.  But  we 
do  not  concur  with  the  solicitor  of  appellee,  in  the  opinion 
that,  under  that  deed,  the  title  vested  in  Mr.  Williams,  the 
husband  of  appellant.  Mrs.  Williams  was  then  a  married 
woman  ;  and  the  language  of  the  conveyance  is,  "  We, 
John  McCreary,  and  Rebecca  McCreary,  his  wife,  above- 
•named,  have  relinquished,  and  do  by  these  piesents  relin- 
quish to  the  said  Ru-thy  Williams,  wife  of  William  Wil- 
liams, and  her  bodily  heirs,  to  their  exclusive  use,  benefit 
and  behoof,  all  the  right,  title,"  &c.  The  word  exclusive 
is  sufficient  to  exclude  the  marital  rights  of  Mr.  Williams, 
Gould  v.  Hilli  18  Ala.  84- 

We  suppose  the  argument  against  the  sufficiency  of  the 
language  to  exclude  Mr.  Williams'  marital  rights,  rests  on 
the  supposition,  that  the  words  "to  their  exclusive  use" 
give  the  use  and  enjoyment  of  the  property  jointly  to  Mr. 
and  Mrs.  Williams.  Such  is  not  its  import.  The  word 
refers  to  Mrs.  Williams  and  her  bodily  heirs  ;  and  the 
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name  of  her  husband  was  inserted  solely  for  the  purpose 
of  rendering  the  description  of  the  grantee  (Mrs.  Williams) 
more  complete. 

It  does  not  vary  this  question;  that  the  phrase  'bodily 
heirs  is  one  of  mere  limitation.  We  are  not  inquiring 
whether  any  persons  could  claim-  this  property  as  pur- 
chasers, under  that  designation.  We  are  in  search  of  the 
meaning  which  the  grantor  attached  to  the  language  he 
employed  ;  and,  however  rnuch>  he  may  have  mistaken  the 
legal  import  of  his  own  language,  still  he  believed  he  was 
describing  a  definite  class  oi  persons  ;  and  when  he  added, 
that  the  slave  was -conveyed  to  "their  exclusive  use",  his 
meaning  was,  that  the  slave-should  go  exclusively  "  to  Ruthy 
Williams  and  her  bodily  heirs". — See  Johnson  v.  Johnson, 
32  Ala.  642.  *£% 

[2.J  The  bill  in  this  case  alleges,  that  Mrs.  Su-nday,  the 
mother  of  complainant  and  of  MFS.  McCreary,  gave  to  them 
the  slave  Ruth  and  her  future  increase,  and  secured  the 
property  to  their  sole  and  separate  use;  "and  delivered 
said  woman  and  her  children  to  the  said  Rebecca 
(McCreary)  for  the  use  of  the  said  Rebecca  and  your 
eratrix".  The  bill  then  alleges,  that  a  division  of  the 
property  was  made  by  the  two  sisters  ;  that  on  such  divi- 
sion the  boy  Pickens  fell  to  Mrs.  Williams,  and  that  there- 
upon Mr.  and  Mrs.  McCreary  conveyed  the  slave  Pickens 
to -the  exclusive  use  of  Mrs.  Williams  and  her  lodlly  heirs. 
Under  these  averments,  the  right  of  Mrs.  Williams  to  claim 
the  slave  Pickens  as  her  separate  estate  rests  on  the  terms 
of  the  alleged  gift  of  Mrs-.  Sunday,  the  mother.  The  proof 
utterly  fails  to  show  that  the  property  was  secured  to  the 
separate  use  of  Mrs.  McCreary  and  Mrs.  Williams,  by  the 
terms  of  the  gift  from  their  mother  ;;  and,  in  fact,  fails  to 
show  that  there  was  such  gift.  .  The  averments  of  the  bill, 
then,  considered  in  connection  with  the  entire  failure  to 
prove  that  the  property  was  secured  to  the  separate  use  of 
the  two  sisters  by  the  terms  of  the  gift  from,  their  mother, 
make  out  a  case  of  tenancy  in  i  common  between  Mrs. 
McCreary  and  Mrs.  Williams,  the.  possession  being  in  Mrs. . 
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McCreary.  The  possession  of  one  tenant  in  common,  is 
the  possession  of  both  ;  and,  under  well-settled  rules,  the 
marital  rights  of  Mr.  Williams  attached  to  his  wife's  intep- 
,est  in  the  property  thus  held. — See  Walker  v*  JFenttet:, 
.28  Ala.  367,  and  authorities  cited. 

[3.]  The  property,  then,  at  the  time  of  the  division,  was 
-the  property  of  Mr.  McCreary  and  Mr.  Williams,  so  far  as 
.the  testimony  in  this  record  enables  us  to  ascertain  its  own- 
.ership  ;  and  the  attempt  to  secure'tlie  slave  Pickens  to  the 
•exclusive  use  of  Mrs.  Williams  was  but  an  attempt  by  the 
.husband  to  settle  his  own  property  on  his  wife.  Tuis,  if 
free  from  fraud,  actual  or  constructive,  might  in  some  cases 
be  done,  and  the  transaction  would  be  upheld  in  equity. 
;See  Williams  v.  Mautt,  20  Ala.  730,  etseq.;  Wilson  v.  Shep- 
pard,  28  Ala.  629  ;  Cole  v.  Varner,  31  Ala.  244.  It  does 
not  appear  in  this  case,  that  the  debts  under  which  this 
property  was  sold,  had  any  existence  when  the  title  was 
thus  attempted  to  be  settled  on  Mrs.  Williams.  But  the 
proof  shows  that,  in  that  attempted  settlement,  the  parties 
were  influenced  by  the  intention  to  hinder  and  defraud  the 
.creditors  of  Mr.  Williams,  the  husband.  This  intent  to  de- 
fraud avoided  the  conveyance,  and  renders  the  property 
subject  to  after-contracted  debts  oi  Mr.  Williams. — See 
.Hugfrins  v.  JPerrine,  30  Ala.  398>  and  authorities  cited ; 
,Kavanaugli  v.  Thompson,  .16  Ala.  SI 7. 

If  it  be  objected  that  this  defense  was  not  insisted  on  in 
the  answer,  and  therefore  cannot  be  allowed,  the  answer  is 
found  in  the  fact,  that  the  equity  of  .this  feature  of  com- 
plainant's bill  does  not  rest  on  the  separate  estate  created 
by  the  act  of  Mr.  Williams,  the  husband.  It  goes  beyond 
that,  as  we  have  shown,  and  claims  that  the  property  was 
secured  against  Mr.  Williams'  marital  rights,  by  the  terms 
of  Mrs.  Sunday's  gift.  -Under  these  circumstances,  even  if 
the  variance  bet  ween  4he  .averments  and  the  proof  do  not 
defeat  the  present  bill — a  question  we  need  not  and  do  not 
decide — still  the  complainant -is  in  no  .condition  to  invoke 
the  rule  of  practice  above  supposed.  The  complainant 
..does  not,  in  her  bill,  rely  on  the  title  created  by  her  hus- 
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band,  and  cannot  claim  that  the  defendants  should  specially 
avoid  that  which  ia  the  bill  appears  to  be  simply  an  inci- 
•dental  averment. 

irlt  beiag  shown  that  the  slave  Piekeas  never  was  the 
property  of  Mrs.  Williams,  it  follows  that  the  money  far 
which  be  was  sold  was  not  hers  ;  and  hence  her  claim  of 
slave  Nancy  has  no  foundation  to  rest  on. 

^Decree  of  the -chancellor  affirmed. 


FORRESTER  vs.  FORRESTER. 

:f  FeOCEEDOfG-  BEFOBE  PBOBATE   COURT  FOK  AIXOTMKXT  OF 

3.  Sufficiency  of  petition,  .to -stating  names -ef  lu;irs-«t-i<iK. — In  a  petition, 
for  dower,  an  averment  that  the  decedent  "left  him  surviving"  cer- 
tain children  and  grandchildren,  whose  names  are  specified,  is  no c  a 
sufficient  eotnpliance  -with  the  statutory  requisition  (Code,  $  1361) 
•that  the,  petition  *•'  most  eontaia  the  names  of  the  heirs-at-law  " ;  such 
an  averment  does  not  negative  the  existence  of  other  heirs,  in  addi- 
tion to  those  whose  names  are  specified. 

2,  Parties  to  proceedings,  where  land  lias  teen  sold  for  division. — Although 
the  sale  of  a  decedent's  real  estate,  under  an  order  of  the  probate 
<;ourt,  fer  fche  purpose  of  making  an  equitable  division  among  the 
lieirs,  does  not  affect  the,  widow's  right  of  dower;  and  although  the 
statute  (Code,  §  1361)  does  not  require  that  the  name  of  the  pur- 
•jchaser  at  such  sale  shall  l»e  stated  in  the  petition  for  dower;  yet,  it  is 
<a  safe  and  proper  practice  to  .allege  the  feet  of  such  sale  in  the  peti- 
tion, and  to  ,giv.e  notice  of  the  application  to  the  purchaser^ 

.  APPEAL  from  the  Probate  Coart  of  Tuekaloesa. 

IN  the  matter  ©f  a  petition  for  dower,  filed  by  Mrs. 

-  Sarah  Forrester,  as  the  widow  of  William  Forrester,  de- 

-  ceased,  against  the-  administrators  and  heirs  of  said  dece- 
dent.   .The  administrators  demurred  to- the  petition,  on  the 
ground,  (ititer  alia)  that  it  did  not  state  who  were  the  heirs- 
at-law  of  the  decedent ;  but  the  court  overruled  the  de- 
murrer, and  held '.the  petition  sufficient.     The  admin istra 
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tors  then  filed  a  special  plea,  alleging  that  the  lands  irt 
which  dower  was  claimed  bad  been  sold,  under  an  order 
of  the  probate  court,  for  the  purpose  of  making  an  equi- 
table .division  among  the  heirs,  and  insisting  that  the  pur- 
chaser at  the  sale  ought  to  be  made  a  party  to  the  pro>- 
ceedmgs  ;•  to  which  plea  the  court  sustained  a  demurrer. 
The  overruling  of«  the  demurrer  to  the  petition T  and  the 
sustaining  of  the  demurrer  to  the  plea,  are  no-w  assigned 
as  error. 

E.  W.  PECK,  for  the  appellants* 

K.  "W.  WALKER,  J.— In  the  cas<?  of  Martin's  Heirs  & 
Adm'rs  v.  Martin,  (22,  Ala.  86,)  it  was  held  that  a  petition 
•  for  dower  must  show  who  were  the  heirs-at-law  of  the  de- 
eeased.  This  rule  has  been  incorporated-  into  oar  statute 
law.  Section  1361  of  the  Code  provides,  that  the  petition 
for  dower  "must  contain",  among  other  things,  "the 
names  of  the  widow  and  heirs-at-law."  The  petition-  in 
this  case  fails  to  state  who  are  the  heirs^at-law  of  the  intes- 
tate, unless  that  is  done  by  the  averment  that  "he  left  him 
surviving"  certain  children  and  grandchildren,  whose 
names  are  given.  We  do  not  think  that  this  allegation  sat- 
isfies the  statute.  The  form  of  averment  adopted  is  con- 
sistent with  the  supposition  that  there  are  other  children 
and  grandchildren  than  those  named  in  the  petition,  and 
who  equally  with  those  named  are  heirs-at-law  of  the  de- 
ceased. As  this  abjection  is  fatal  to  the  petition,  we  need 
not  inquire  whether  any  of  the  other  grounds  of  demurrer 
were  well  taken.  They  can  all  be  readily  obviated  in  the 
probate  court  by  an  amendment  of  the  petition.  Neither 
do  we  think  it  necessary  t0 -examine  as-to-the  alleged  irreg- 
ularities in  the  subsequent  proceedings  in  the  probate  court. 
All  of  these  can  be  avoided  in  the  future  conduct  of  the 
case. 

[2.]  It  may  not  be  amiss,  however j  to-  make  a  remark  as 
to  the  matter  alleged  in  the  special  plea  interposed  by  the 
administrators.  It  'is  true  that  a  sale  of  real  estate,  under 
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an  order  of  the  probate  court,,  does  not  affect  the  widow's 
right  of  dower. — Owen  v.  Slatter,  26  Ala.  547.  It  is  also 
true,  that  while  the  Code  provides,  that  when  the  land  has 
been  aliened  in  the  life  of  the;  husband,  the  petition  must 
contain  the  name  of  the  alienee,  and  his  residence,  if  known, 
(-Code,  §  1361,)  it  does  not  make  the  same  requirement 
where  the  land  has  been  sold  under  an  order  of  the  probate 
court,  after-  the  death  of  the  husband.  But,  where  the 
land  has  thus  been  sold  after  the  husband's  death,  and  has 
passed  into  the  possession  of  the  purchaser,  there  can  be, 
to  say  the  least,  no  impropriety  in  alleging  that  fact  in  the 
petition,  and  giving  notice,  of  the  application  to  the  pur- 
chaser.  Parties  will  be  on  the  safe  side  if  they  pursue  this 
course. 

For  the  error  pointed,  ou-t,  the  decree  is  reversed,  and 
the  cause  remanded. 


GLOPTON  AND  WIFE- vs.  JONES'  EXECUTOR. 

[FIXAL  SETTLEMENT?  AND  DISTRIBUTION  OF  DECEDENT'S  ESTATE.] 

It  Will  authorizing- estate-  to  fre  kept  together,  and  family  to  1)6  supported 
jointly  out  of  income. — A  \vill  containing  the  following  provisions^-  "  I 
wish  my  jnst  debts  first  satisfied  and  paid,  and  the  Valance  of  my  es- 
tate to  be  kept  together  till  my  oldest  child  becomes  of  ag'e  or  mar- 
ries ;  then,  I  wish  that  child  to  draw  an  equal  part  of  niy  estate,  ex-' 
cept  the  Load ;  the  balance  of  the  children  to  be  dealt  with  as  the 
oldest  or  first — to  remain  together  with  their  moth'er,  until  smell  time 
as  they  attain  age  or  marry  ;  at  which  time,  I  wish  each  one  to  draw 
his  or  her  ecpial  part  of  my  estate,  except  the  land*  "When  my  young- 
est child  becomes  of  age, .  or  marries,  I  wish  my  wife  to  take  her 
dower  in  my  lands,  and  a  child's  part  of  my  other  property ;  and  the 
"balance  of  the  land  I  wish  sold,  and  the  moneys  arising  from  such  .sale 
«e  be  equally  divided  among  my  children.  I  wish  my  children  to  re- 
ceive a  good  English  education,  and  my  sons  to  be  raised  to  busi- 
ness"— authorizes  the  family  to  be  kept  together  and  supported 
jointly  out  of  the  income  of  the  estate  ;  consequently,  the  special  ex- 
penses incurred  by  one  of  the  children,  prior  to  her  marriage  or  at- 
tainment of  majority,  are  not  a  proper  charge  against  her  separate 
distributive  share  of  the  estate. 


122 ALABAMA. 

Clop  ton  and  Wife  v.  Jones'  Executor. 

APPEAL  from-  the  Probate  Court  of  Madison. 

.Jx  the  matter  of  the  final  settlement  and  distribution  of 
the  estate  of  Arthur  W.  J0nes,  deceased,  and  the  settle- 
ment of  the  accounts  and  vouchers  of  Friley  Jones,  the 
executor.  The  will  of  the  said  Arthur  W.  Jones,  -which 
was  admitted  to  probate  on  the  21st  October,  1833,  con- 
tained the  following  clauses :  "I  wish  my  just  debts  first 
satisfied  and  paid,  and  the  balance  of  my  estate  to  be  kept 
together  till  my  oldest  child  becomes  of  age  or  marries,; 
then,  I  wish  that  child  to  draw  an  equal  part  of  my  es- 
tate, except  the  land ;  the  balance  of  the  children  to  be 
dealt  with  as  the  oldest  or  first — to  remain  together  with 
their  mother,  until  such  time  as  they  attain  age  or  marry ; 
at  which  time,  I  wish  each  one  to  draw  his  or  her  equal 
part  of  my  estate,  except  the  land.  When  my  youngest 
child  becomes  of  age,  or  marries,  I  wish  my  wife  to  take 
her  dower  in  my  lands,  and  a  child'-s  part  of  my  other 
property;  and. the  balance  of  the  land  I  wish  sold,  and 
the  moneys  arising  from  such  sale  to  be  equally  divided 
among  my  children,  I  wish  my  children  to  receive  a  good 
English  education,  and  my  sons  *lo  be  raised  to  business. 
I  give  to  my  son  William  Arthur  my  gold  watch,  when  he 
arrives  at  the  age  of  twenty-one  years'?  should  he  die  be- 
fore he  becomes  of  age,  I  wish  my  son  James  Monroe  to 
have  it  when  he  attains  the  age-ef  twenty-one  years."  The 
testator  left  a  widow  and  four  children  surviving  him. 
The  widow  dissented  from  the  w^l,  and  married  Benjamin 
Coyle  in  1837 ;  and  in  1838,  under  orders  of  the  orphans' 
court,  her  dower  was  allotted  to  her,  together  with  one- 
fifth  part  of  the  slaves  belonging  to  the  estate.  In  Feb- 
ruary, 1840,  Mary  W.  Jones,  one  of  the  testator's  children, 
married  R.  J.  Clopton ;  and  in  January,  1841,  under  or- 
ders of  the  orphans'  court,  one-fifth  part  of  the  slaves  was 
allotted  to  her  and  her  said  husband. 

On  the  settlement  of  the  executor's  accounts,  as  appears 
from  the  bill  of  exceptions,  it  was  ascertained  that,  up  to 
January  1,  1841,  he  had  received  assets  amounting  to 
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$20,476  41,  and  had  expended  in  payment  of  debts,  and  in 
keeping  the  estate  together  and  working  it,  $19,576  98  ; 
leaving  a  balance  of  $899  43  in  his  hands,  subject  to  dis- 
tribution. Thereupon,  Clopton  and  wife  moved  the  court 
to  render  a  decree  in  their  favor,  against  the  executor,  for 
one-fourth  part  of  that  amount.  The  executor  resisted 
this  motion,  and  proved  to  the  court  that,  during  the  years 
1834,  1835,  1836,  1837,  1838,  1839,  and  18.40,  he,  as  ex- 
ecutor, had  paid  accounts  contracted  by  Mrs.  Clopton  for 
board,  clothing,  tuition,  &c.,  amounting  in  the  aggregate, 
with  interest,  to  about  $3,300.  It  was  shown,  also,  that 
after  the  widow  drew  out  her  portion  of  the  estate,  the  ex- 
ecutor rented  out  the  lands,  and  hired  out  the  negroes,  du- 
ring the  years  1838,  1839,  and  1840  ;  and  that  Mrs.  Clop- 
ton was  a  minor  at  the  time  of  her  marriage.  The  inven- 
tory and  appraisement  of  the  estate  were  also  read  in  evi- 
dence. "On  this  proof,  Clopton  and  wife  contended,  that 
the  executor  was:iiot  entitled. to  a  credit  .for  the  accounts 
so  paid  by  him  ;  and  that  if  ,he  was  entitled  to  any  credit 
.at  all  therefor,  then  not  for  the  full  amount  claimed,  be- 
•  cause  said  expenditures  were  -extravagant,  not  suitable  to 
her  estate  and  condition,  and  exceeded  each  year  her  share 
,of  the  income  of  the  estate."  The  court  held,  that  the 
executor  was  entitled  to  a  credit,  as  against  Clopton  and 
wife,  for  the  full  amount  of  the  accounts  so  paid  by  him, 
and  therefore  refused  to  render  any  decree  against  him,  in 
their  favor,  for  Mrs.  Clopton's  interest  in  the  balance  sub- 
ject to  distribution.  It  was  shown,  also,  that  the  executor 
had  sold  the  lands  of  the  estate  after  „  the  youngest  child 
had  attained  his  majority,  and  received  $1,920  92  as  the 
proceeds  of  sale ;  and  Clopton  and  wife  asked  the  court 
to  render  a  decree  against  the  executor,  in  their  favor,  for 
one-fo'urth  of  the  amount  so  received ;  but  the  court  re- 
fused to  render  any  decree  against  him  on  that  account. 
These  two  rulings  of  the  court,  to  which  exceptions  were 
reserved  by  Clopton  and  wife,  are  now  assigned  as  error. 

JAMES  ROBINSON,  for  appellants. 
R.  C.  BRICKELL,  contra. 
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A.  J.  WALKER,  C.  J. — The  construction  which  was 
put  upon  a  will  of  somewhat  similar  provisions  in  McLeod 
v.  McDonald,  (6  Ala.  236,)  is  a  precedent  for  construing 
the  will  in  this  case,  as  authorizing  the  keeping  the  family 
together,  and  supporting  them  from  the  income  of  the  es- 
tate in  the  hands  of  the  executor ;  and  we  adopt- that  con- 
struction. The  intention  of.. the  testator,  as  implied  from 
the  will,  was,  that  the  wife  and  children  should,  until  a 
specified  event  occurred,  preserve  the  family  relation  to 
wards  each  other,  to  be  broken  only  as  the  children  should 
marry,  or  attain  majority  ;  that  the  family  should  be  main- 
tained from  the  income  of  the  estate,  and  that  the  manage*- 
ment  of  the  estate  should  correspond,  as  nearly  as  possible, 
in  its  relation  to  the  wife  and  children,  to  the  beneficent 
arrangements- of  a  husband  and  father,  directing  his  property 
and  its  income  to  the  single  purpose  of  benefitting  the 
family.  A  large  portion  of  the  expenses*  devolving  upon 
the  estate  would  necessarily  attach  to  the  family  collec- 
tively, so  as  to  prevent  the  ascertainment  of  the  distinct 
portions  attributable  to  the  respective  members  of  the 
family.  The  widow  and  each  one  of  the  children'  would 
necessarily  be  the  cause  of  some  expenses,  which  would  be 
separate  and  distinguishable  from  the  expenses  of  the  col- 
lective family.  The  expenses  incurred  by  the  family  in  its 
collective  capacity  must,  of  necessity,  have  been  a  charge 
upon  the  general  fun-d  produced  by  the  income  of  the  es- 
tate. So,  we  think  the  distinguishable  expenses  of-  the 
respective  children  were  charges  upon  the  same  fund,  and 
not  upon  the  several  shares  of  the  children  for  whom  the 
expenses  were  incurred.  The  will  makes  no  distinction 
between  that  part  of  the  family  maintenance  which  was 
enjoyed  in  common,  and  that  part  which  was  enjoyed  by 
the  members  of  the  family  separately ;  and  it  would  be 
difficult  to  find  an  argument  by  which  the  testator's  inten- 
tion that  such  a  distinction  should  be  made  could  be  proved. 
The  will  neither  provides  for  a  division  of  the  income,  nor 
establishes  any  distinct  interests  in  it,  but  leaves  it  as  » 
common  stock  for  common  enjoyment ;  and  it  seems  to  us 
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that,  to  charge  upon  the  individuals  deriving  a  support 
from  the  income  the  amount  received,  would  infringe  the 
manifest  spirit  of  the  instrument. 

The  decision  in  PicJcens  v.  PicJccns,  (35  Ala.  442,)  was 
made  in  reference  to  an  estate  kept  together  under  the 
statute,  one  section  of  which  required,  that  separate  ac- 
counts should  be  kept  of  moneys  appropriated  and  ex- 
pended for  each  distributee.  The  decision  in  that  case,  pro- 
nounced upon  the  authority  of  that  and  other  provisions  of 
the  statute,  can  not  afford  a  rule  for  our  guidance  in  this 
case.  So,  also,  in  Pinckard  v.  Pinckard,  (24  Ala.  250,)  we 
find  no  analogy  to  guide  us  in  this  case  ;  because  there  was 
no  will,  and  the  distributees  having  no  right,  save  that 
which  pertained  to  -them  in  their  capacity  of  distributees, 
were  properly  charged  with  whatever  might  be  received 
by  them  respectively  as  a  part  of  their  distributive  shares 
•-of  the  estate.  For  these  reasons,  we  decide,  that  the  court 
erred  in  charging  the  appellant  separately  with  the  sums 
expended  in  her  maintenance  and  education,  before  her 
marriage  or  attainment  of  majority. 

We  are  not  able  to  pronounce,  upon  the  evidence  before 
us,  that  the  appellant's  expenses  were  for  articles  not  suit- 
able to  her  fortune  and  condition  in  life. 

Reversed  and  remanded. 


WELLS  vs.  MORROW. 

.['BILL  IX  EQUITY  TO  ENFORCE  VENDOR'S  LIEN  FOR  UNPAID  PURCHAS6- 
MONEY  OF  LAND.] 

•L  Assignment  of  purchaser's  notes  for  price  of  land. — An  assignment  of 
notes,  given  for  the  purchase-money  of  land,  carries  with  it  tho  ven- 
dor's lien  on  the  land  for  their  payment ;  and  the  [assignee  may  en- 
•foice  the  lien  in  equity,  in  his  own  name. 

<2.  • J^eo  of  purchase  for  value  without  notice. — A  plea  of  a  purchase  for 
valuable  consideration  without  notice,  must  aver  the  actual  paymen-t 
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of  the  money,   aud  must  negative  notice  at  the  time  oi'  the  payment. 

3*  Absolute  deed  held  mortgage. — A  deed,  absolute  on  its  face,  which  \% 
shown  to  have  been  intended  to  secure  an  antecedent  debt,  and  to 
have  been  accompanied  with  a  parol  agreement  that,  on  the  payment 
of  the  debt  within  a  reasonable  time,  the  land  should  be  recouveyed 
to  the  grantor,  will  be  treated  in  equity  as  a  mortgage. 

4*.  Who  is  pitrekaeer  for  valuable  consideration  without  notice. — A  mortgage, 
taken  to  secure  the  payment  of  a  debt  contemporaneously  contracted, 
constitutes  the  mortgagee  a  purchaser  for  valuable  consideratiou,  who 
•will  be  protected  in  equity  against  an  outstanding  vendor's  lien  of 
•which  he  had  no  notice ;  secus,  where  the  mortgage  is  taken  to  secure 
the  payment  of  a  pre-existing  debt ;  and  where  a  part  of  the  secured 
debt  is  contemporaneously  contracted,  and  the  residue  is  pre-existing^, 
he  will  be  protected  only  to  the  extent  of  the  new  debt. 


APPEAL  from  the  Chancery  Court  of  Shelby.  • 
Heard  before  the-  Hon.  JAMES  B.  CLAJJK. 

THE  bill  in  this  oase  was  filed,  on  the  22d  March,  1855>» 
by  Abner  J.  Wells,  .against  Thomas  L.  Morrow,  Thomas  A. 
Fleming,  Henry  K.-  Fleming,  and  John  L^  Fleming.  Its 
object,  was,  to  subject  a  certain  tract  of  land,  which  was  in 
the  possession  of -the  defendant  Morrow,  to  the  payment  of 
three  notes  held  by  the  complainant.  The  land  belonged 
to  Thomas  A.  Fleming,  and  was  sold  by  him,  on  the  1st 
February,  1851,  to  his  two  sons,  Henry  F.  and  John  L. 
Fleming.  The  stipulated  price  was  $300,  for- which  four 
notes  were  executed  by  the  sons;  each- executing. two  notes, 
one  for  $100,  and  the  other  for  $50,  payable  on  the  25th 
December  and  1st  January,  1S52  ;  and  three  of  these  notes 
were  afterwards  assigned  by  Thomas  A.  -Fleming  to  the 
complainant,  by  an'-endorsement  on  each  in  the  following 
words :  "I  assign  the  within  note  to  A.  J.  Wells,  and  I  am 
to  stand  good  for  it  until  it  is  paid,  for  value  received  thia 
7th  February,  1852.'r  No  deed  was  executed  by  Thomas 
Fleming  to  his  sons,  but  he  gave  them  a  bond,  conditioned 
to  make  titles  to  the  land  on  or  before  the  25th  December, 
1852.-  On  the  1st  June,  1854,  Thomas  A.  Fleming 
conveyed  the  land,  by  deed  absolute  on  its  face,  to 
Thomas  L.  Morrow,  and  delivered  the  possession  to  him. 
The  consideration  recited  in  the  deed  waa  $400  in  hand 
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paid;  but  the  real  consideration,  as  proved,  was  certain^ 
antecedent  debts  due  from  Thomas  Fleming  to  Morrow,, 
and  a  debt  of  small  amount  due  to  Morrow  from- one  of •; 
Fleming's   sons.     Morrow   admitted  in   his -answer,  that: 
there  was"  a  parol  agreement  between  him  and   Thomas 
Fleming,  contemporaneous  with  the  execution  of  the  deed, 
to  the  effect  that  he  should  reconvey  the  land  to  said  Flem-.- 
ing,  o»  the  payment  of  $400  by  .the  latter  within  a  reason-^ 
able  time.     He  alleged,  that  Thomas  Fleming,  was  in  pos- 
session, of  the  land  at  the  time  of  his  purchase ;  that  the 
alleged  sale  by  Thomas  Fleming  to  his  two  sons  was  fraud-- 
ulent  and  void,  and,<  if  valid,    should  not  be  allowed  to  / 
affect  his  rights,  as  he  purchased  without  notice.     A  decree 
pro  confesso  was  taken  against  .all  of  the  other  defendants. . 
Onifmal  hearing,  on  pleadings  and  proof,  the  chancellor 
held,,  that  the  complainant  was  entitled  to  equitable  relief,  . 
but  that  his  claim  must  be  postponed  to  that  of  Morrow. 
He  ordered  an  account  to  be  stated, by  the  master,  to  as — 
certain:  the  amount  due  to  each  of  them  ;  and  directed  a 
sale  of  the  land,  and  the  satisfaction  of  Morrow's  debt  out 
of  the  proceeds, — the  balance,  if  any,  to  be  paid  to  the 
complainant.     The  land  was.- offered  for  sale  under  the  de- 
cree, but  the  amount  bid  for  it  not  being  enough  to  pay 
Morrow's  debt,  no  sale  was  made  ;  and  on  a-report  of  these 
facts  by  the  register,  the  chancellor  dismissed  the  com- 
plainant's bill.     The  final  decree  is  the.only  matter  assigned 
as  erroR . 

BYRD  &  MORGAN,  with  C.  &.  SAMUEL,  for  appellant. 
S.  LEIPER,  contra. 

STONE,  J. — The  right  of  complainant  to  proceed  by 
bill  to  subject  the  land  in  controversy  to  the  payment  of 
the  three  notes  which  were  executed  to  secure  the  pur- 
chase-money, is  too  well  settled  to  be  open  to  further  con- 
troversy. The  present  case,  in  that  feature  of  it,  is  not 
distinguishable  from  former  cases,  which  have  received  the 
sanction  of  this  court. — See  Connor  v.  Banks,  IS  Ala.  42 ; ; 
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Kelly  v.  Payne,  18  Ala.  371 ;  Eosser>v.  McCook,  7  Ala.  318. 
The  only  defense  in  this  case  which  we  deem  it  necessary 
to  notice,  is  that  which  claims  that  Mr.  Morrow  is  a,lona- 
fide  purchaser  of  the  land,  without  notice  of  the  sale  by 
Thomas  Fleming  to  his  sons  John  and  Henry.  The  facts 
set  out  in  the  record  do  not  enable  us  to  affirm  that  Mr. 
Morrow  had  notice  of  the  former  contract  .of  sale,  either 
actual  or  constructive;  and  the  question  arises,  was  lie  a 
purchaser  within  the  rule  invoked  ? 

[2.]  Before  considering  this '-question,  a  point  arises  on 
the  pleadings,  which  we  feel  it  our  duty  to  consider.  There 
is  no  averment  in  -the  answer,  that  Mr.  Morrow  had  paid 
the  purchase-money  for  the  land  ;  and  hence,  his  defense  of 
purchaser  without  noiice  must  fail  on  that  account.  In  the 
case  of  Jcwctt  v.  Palmer,  (7  Johns.  Chan.  68,)  Chancellor 
Kent  said :  "A  plea  of  a  purchase  for  valuable  considera- 
tion without  notice,  must  be  with  the  money  actually  paid ; 
or  else,  according  to  Lord  Hardwicke,  you  -are  not  hurt. 
The  averment  must  be,  not  only  that  the  purchaser  had 
not  notice  at  or  before  the  date  of  the  execution  of  the 
deeds,  but  that  the  purchase-money  was  paid  before  notice. 
There  must  not  only  be  a  denial  of  notice  before  the  pur- 
chase, but  a  denial  of  notice  before  payment  of  the  money." 
To  the  same  effect  are  Wormloy  v.  Wormley,  8  Wheat.  449  ; 
2  Story's  Equity,  §  1502  ;  Mitford's  Cli.  Pleading,  m.  p. 
275;  Wood  v.  Mann,  1  Sumner,  510;  Flagg  v.  Mann, 
2  Sumner,  563  ;  Harrison  v.  Soutlicote,  1  Atk.  538;  Bradlin 
v.  Ord,  ib.  571  ;  Fitzgerald  v.  Burk.  2  Atk.  397  ;  Harding- 
lam  v.  NicMls,3  Atk.  304. 

The  result  of  what  we  have  said  is,  that  the  decree  of 
the  chancellor  must  be  reversed.  But,  as  other  questions 
may  arise  again  when  this  case  returns  to  the  chancery 
court,  we  will  lay  down  some  rules  for  its  future  govern- 
ment. 

[3.]  Governed  by  the  evidence  in  the  record  before  us, 
\ve  hold,  that  the  deed  from  Thomas  Fleming  to  Mr.  Mor- 
row, though  absolute  on  its  face,  is  only  a  mortgage 
•security  for  money. — Crews  v.  Tlireadgill,  35  Ala.  342; 
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Twnipseed  v.  Cunningham,  16  Ala.  501  ;  Locke  v.  Palmer, 
26  Ala.  312  ;  Parish  v.  Gates,  29  Ala,  £54  ;  Flagg  v.  Mann, 
2J3umner,  486,534. 

[4.]  A  mortgage  to  secure  a  debt,  cotemporaneously 
contracted,  constitutes  the  mortgagee  a  purchaser.  This 
rests  on  the  principle,-  that  the  mortgage  security  enters 
into  the  consideration  on  which  the  credit  is  given.  —  -Wil- 
lard's  Equity,  257  ;  Fash  v.  Ravesics,  32  Ala.  457.  On 
the  other  hand,  when  a  mortgage  is  taken  to  secure-  a  pre- 
existing debt,  the  mortgagee  does  not  become  a  purchaser, 
in  that  sense  which,  being  without  notice  of  a  pre-existing 
equity,  will  cause  his  title  to  prevail  over  that  of  the  prior 
equitable  claimant.—  Fenno  v.  Sayre,  8  Ala.  470;  Andrews 
v.  McCoy,  8  Ala.  920;  Boydv..Beck,.Q9  Ala.  713  ;  Dicker- 
son  .v.  Tillmghast,  4  Paige,  214;  Padgett  v.  Latvrence, 
10  Paige,  181;  Willard's  Equity,  256. 

Our  registration  statutes  place  in  the  same  category 
creditors  and  purchasers  without  notice  of  an  unregistered 
prior  conveyance  which  by  law  is  required  to  be  recorded. 
The  creditors  here  meant  are  judgment  creditors,  having  a 
lien.  —  See  Daniel  v.  Smith,  9  Ala.  436  ;  DeVendell  v.  Ham- 
ilton, 27  .Ala.  164;  Jordan  v.  Mead,  12  Ala.  251  ;  Fash  v, 
Ravesics,  32  Ala.  451.;  Bryan  v.  Cole,  10  Leigh,  500.;  Tate 
v.  Liggat,  2  Leigh,  98-9.  But,  when  the  equity  is  of  that 
character  or  description  which  is  not  by  law  required;  to  be 
recorded,  the  rule  is  different.  Such  equity  will  'prevail 
over  creditors,  but  will  yield  to  a  subsequent  bona-fide 
purchaser  without  notice,  either  actual  or  constructive.  Of 
this  class  is  the  lien  which  a  vendor  retains  on  lands  con- 
tracted to  be  conveyed.  —  Avent  v.  Read,  2  Stew.  488;  -"Stone 
v.  Hale,  17  Ala.  557  ;  Fash  v.  Ravesies,  supra  ;  Donald  v. 
Hewitt,  33  Ala.  549  ;  Ligon  v.  Rogers,  1  Georgia,  290;; 
1  Story's  Equity,  ^  165. 

The  testimony  in  this  case  tends  to  the  conviction  that, 
as  to  some  twrenty  dollars  of  the  debt  to  Mr.  Morrow,  he 
must  be  regarded  as  a  purchaser.  This  consists  of  the  item 
of  some  twenty  dollars,  the  debt  of  the  younger  Fleming, 
which  Thomas  A.  Fleming,  the  father,  took  up  -when  he 
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conveyed  the  lands  in  controversy  to  Mr.  Morrow.  As  to 
the  residue  of  the  consideration  on  which  the  mortgage 
rests,  ifr is  simply  a  prior  debt,  due  from  Thomas  A.  Flem- 
ing, the  mortgagor,  to  Mr.  Morrow,  the  mortgagee.  We 
have  theaij  as  this  record  now  appears  to  us,  the  case  of  a 
mortgagee,  claiming  against  an  equity  older  in  point  of 
time ;  but  which  claim  constitutes  him  a  bona-fidc  purchaser 
without  notice,  as  to  a  part  of  the  consideration,  but  leaves 
him  as  to  the  other  and  larger  part  in  the  condition  of  a 
mere  mortgagee,  the  mortgage  resting  on  no  new  consider- 
ation, and  being  taken  to  secure  a  pre-existing  debt. 

It  is  well  settled  that,  as  against  the  holder  of  a  prior 
equity,  a  subsequent  purchaser,  who  has  made  part  pay- 
ment without  notice,  leaving  a  balance  unpaid,  and  who 
then  receives  notice  of  the  prior  equity,  can  not,  by  after- 
wards paying  such  balance,  perfect  his  entire  claim  as  a 
purchaser  without  notice.  Notice, .  received  at  any  time 
before  the  payment  is  completed,  or  before  the  purchaser, 
by  giving  a  negotiable  security,  or  in  some  other  way,  has 
placed  it  out  of  his  power  to  resist  payment,  changes  the 
whole  current  of  the  equities, — Willard's  Equity,  256-7  ; 
2 -Story's  Equity,  §  1502  ;  Boydv.  Vanderlzemp,  1  Barb.  Ch. 
236;  Mit.  PL  274;  Wood  v.  Mann,  1  Sunnier,  510.  This 
principle  applies  to  the  case  of  a  contract  to  convey  land  to 
one,  and  a  subsequent  sale  of  the  same  lands  to  another 
without  notice. — Willard's  Equity,  298.  We  therefore 
hold  that,  as  to  the  amount  of  the  note  on  the  younger  Mr. 
Fleming,  which  was  taken  up,  Mr.  Morrow,  on  proper 
pleadings,  and  on  the  proof  in  this  record,  must  be  regarded 
as  a  lona-f.de  purchaser  without  notice ;  arid  his  mortgage 
incerest  will,  to  that  extent,  prevail  over  the  equity  of  Mr. 
Wells.  Beyond  that  amount,  Mr.  Wells  has  the  superior 
equity.  Qui prior  cst  in  tcmpore,  potior  est  in  jure. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 
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[BILL  LN  EQUITY  TO   SET  ASIDE  PROBATE  OF  WILL,] 

1.  Competency  of  Icf/atee  as  tvitness  for  tcilL — In  a  chancery  suit  to  set  " 
aside  the  probate  of  a-  will,  a  legatee,  to  whom  a  pecuniary  legacy  is 
bequeathed,  and  who  has  received  his  legacy  from  the  executors,  may 
be  rendered  a  competent  witness  to  sustain  the  will,  by  the  defend- 
ants' repaying  to  the  executors  the  amount  of  the  legacy,  with  inter- 
est, in  discharge  of 'any  claim  they  might  have  on  the  legatee,  and 
releasing  the  legatee,  the  executors,  and  the  estate,  from  all  liability 
td  repay  or  account  for  the  money ;  the  legatee  at  the  same  time  ap- 
proving and  adopting  the  payment,  and  releasing  the  executors  from 
all  claim  on  account  of  the  legacy  ;  and  the  executors  accepting  the 
payment,  and  releasing  the  legatee  from  all  liability  on  account  of 
the  money  paid  to  him.  - 

2>Proo/  of  execution  of  will. — Although  two  subscribing  witnesses  are 
necessary  to  the  execution  of  a  will,  their  testimony  is^uot  the  only 
evidence  by  which  the  due  execution  of  the  will  can  be  established: 
on  the  contrary,  any  defect  in  their  testimony  may  be  supplied  by 
that  of  the  person  who  wrote  the  will,  and  who  was  present  when  it 
was  signed  and  attested,  or  by  other  evidence  eclfatide.-' 

3.:  What  is  undue  influence* — To  set  aside  a  will  on  the  ground  of  un- 
due influence,  it  must  be  shown  that  the  influence  exerted  on  the 
mind  of  the  testator  was  equivalent  to  moral  coercioli,  and  fconstraiued 
him,  through  fear,  the  desire  of  peace,  or  some  other  feeling  than  af- 
fection, to  do  that  which  was  against  his  will 

4.-  WTiat  i»  insane  delusion:-*— To  establish  an  insane  delusion  otf  the 
part  of^the  testator,  such  as  will  iu validate  his  will,  something  more 
must  be  sho-v^n  than  a  mistaken  notion  on  his  part  as  to  the  feelings 
or  intentions  of  his  relatives  towards  him  or  his  property. 

5^  Probate  of  ivill  'containing  invalid  bequest. — The  invalidity  of  a  par- 
ticular provision  or  bequest  in  a  will,  which  also  contains  valid  be- 
quests, is  no  objection  to  the  probate  of  the  will. 

6.  Emancipation  act  of  I860  not  retroactive. — The  act  of  January  25, 
I860,  "to  amend  the  law  in  relation  to  the  emancipation  of  slaves," 
(Session  Acts  1859-60,  p.  28,)  does  not  affect  wills  which  had  been  ad- 
mitted to  probate  before  its  passage.- 

APPEAL  from  tlie  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  JOHN  FOSTER. 

THE  bill  in  this  case  was  filed  on  the  23d  October,  1858, 
by  some  of  the  heks-at-law  and  next  bf  kin  of  Adam  Hall, 
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deceased,  for  the  purpose  of  setting  aside  the  probate  of  his 
last  will  and  testament,  which  had  been  duly  admitted  to 
probate  on  the  29th  June,  1858,  and  of  which  William 
Echols  and  Joshua  Beadle  had  qualified  as  the  executors. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  now  assigned  as  error, 
together  with  other  matters  which  require  no  particular 
notice.  The  material  facts  of  the  case,  so  far  as  they  are 
necessary  to  a  correct  understanding  of  the  legal  points 
decided  by  the  court,  are  stated  in  .the  opinion. 

S.  t).  J.  MOORE,  for  appellants. 
ROBINSON  &  JONES,  contra. 

R.  W.  WALKER,  J.— By  -the  will  in  controversy,  a 
legacy  of  two  hundred  dollars  was  given  .to  ;the  witness 
Browne.  After  the  will  had  been  admitted  to  probate  in 
the  probate  court,  but  before  the  bill  in  this  case  was  filed, 
the  executors  voluntarily  paid  Browne  his  legacy,  and  took 
from  him  a  receipt  in  full  therefor.  In  this  state  of  the  case, 
Browne's  deposition  was  taken  by  the  defendants  ;  the  com- 
plainants in  filing  their  cross-interrogatories  objecting  to  the 
competency  of  the  witness,  "on  the  ground  that  he  was  in- 
terested in  the  result  of  the  suit,  and  that  the  verdict  and 
judgment  would  be  evidence  for  him  in  another  suit".  At 
the  December  term,  1859,  the  defendants  obtained  leave  to 
re-examine  the  witness  on  the  same  interrogatories.  This 
order  was  doubtless  obtained  with  the  view  of  restoring 
his  competency,  if  he  .should  be  deemed  incompetent,  and 
then  retaking  his  depositien.  It  was  then  agreed  by  the 
complainants,  that  the  defendants  might  do  whatever  could 
be  legally  done  to  restore  the  competency  of  the  witness 
and  that  if  the  witness  was  rendered  competent,  his  depo- 
sition already  taken  should  "for  all  purposes  be  taken  and 
treated  as  if  taken  after  such  restoration  of  his  compe- 
tency." Thereupon,  Robinson  &  Jones,  the  solicitors  for  the 
defendants,  with  the  consent  and  approbation  of  the  wit- 
ness, repaid  'the  said  two  hundred  dollars,  with  interest,  to 
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the  executors,  in  discharge  of  any  claim  they  might  have 
on  Browne,  and  released  Browne,  the  executors,  and  the 
estate  of  Hall,  from  all  liability  to  repay  or  account  for  the 
money.  'Browne  approved  and  adopted  the  payment,  and 
released  the  executors  from  any  claim  on  account  of  said 
legacy;  and  the  executors  accepted  the  payment,  and  re- 
leased Browne  from  all  liability  to  pay  back  or  refund  the 
money  paid  -to-  hm>  as  legatee. 

We  will-not"  inquire  whether  Browne  was  a  competent 
witness,  without  the  repayment  of  the  legacy  which  the 
executors  had  voluntarily  paid  over  to  him;  for,  however 
that  may  be,  we  entertain  no  doubt,  that  the  repayment  of 
the-morey  and  the  execution  of  the  releases,  as  above  stated, 
removed  all  objection  to  his  competency,  founded  on  the 
fact  that  he  was  a  legatee. — Robinson  v.  Tipton,  31  Ala.  609. 

[2.]  The  objection  which  is  made  here  to  so  much  of 
the  testimony  of  Browne  as  relates  to  the  identity  of  the 
will,  cannot  prevail,  even  if  we  concede  that  it  does  not 
come  too  late.  The  point  of  the  objection  is,  that  the  tes- 
timony of  the  subscribing  witnesses-  does  not  sufficiently 
identify  the  will  offered  for  probate,  as  the  one  which  was 
attested  by  them  ;  and  that  this  deficiency  in  their  testi- 
mony cannot  be  supplied  by  evidence  aliunde.  •  Without 
stopping  to  inquire  whether  there  was,  in  fact,  any  such 
deficiency  in  the  evidence  of  the  subscribing  witnesses  as 
is  alleged,  it  is  enough  to-  say,  that  no  error  was  committed 
in  allowing  any  defect  hrthe  testimony  on  that  point  to  be 
supplied  by  the  evidence  of  the  witness  who  wrote  the 
will,  and  who  was  present  when  it  was  signed  and  attested. 
The  law  makes  two  subscribing  witnesses  indispensable  to 
the  formal  execution*  of  a  will ;  but  it  by  no  means  follows, 
that  the  testimony  ot  these  witnesses  is  the  only  evidence 
by  which  the  due  execution  of  the  will  can  be  established. 
0n  the  contrary,-  it iis  laid  down  as  undoubted  law,  that 
if,  from  forgetlulness,  the  subscribing  witnesses  should  fail 
to  prove  the  formal  execution  of  the  will,  other  evidence 
is  admissible  to-supply  the  deficiency;  or,  if  the  subscrib- 
ing witnesses- all  swear  that  the  will  was  not  duly  executed.. 
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they  may  be  contradicted,  and  the  will  supported  by  other 
witnesses,  or  by  circumstances. — Lowe  v.  Joliffe,  1  Bl.  Rep. 
365  j  Jackson  v.  Christman,  5  Wend.  277;  Bell  v.  ClarJcy 
9  Ired.242 ;  1  Jarm.  Wills,  (ed.  Ib55,)  224. 

As  is  usual  in  contests  of  this  character,  there  is  some 
conflict  in: the  evidence;  more,  however,  in  matters  of 
opinion,  than  of  fact.  Without  attempting  a  discussion  of 
the  mass  of  testimony  to  be  found  in  this  record,  rit  is 
;  enough  to  say  that,  in  our  opinion,- the  will  is  sustained  by 
a  decided  preponderance  of  evidence.  Three  attending 
^phy^icians,  the  two  subscribing  witnesses,  the  writer 
of  the  will,  and  a  large  number  of  other  witnesses,  prove 
the  capacity  of  the  -testator.  On  the  other  side,  the  wit- 
nesses-to  prove  incapacity  are  not  so  numerous,  and,  in 
general,  their  evidence  is  much  less  pointed  and  satisfactory. 

[3-4.]  The  charges  that  the  will  was  procured  by  undue 
influence,  and  executed   under  an  insane  delusion,  are  not 
supported  by  the  evidence.     To  make  out  a  charge  of  un- 
due influence,  the  contestant; .must  show  that  an  influence 
was  exerted  upon  the   mind  of  the  testator,  which  was 
equivalent  to.  moral  coercion,   and    constrained  him  to  do 
xthat  which  was  against  his  will,  but  which,  from  fear,  the 
desire  of  peace,, or  some  other  feeling  than  affection,  he  was 
unable  to  resist.— Gilbert  v.  Gilbert,  22  Ala.-  529  ;  Taylor  v. 
.Kelly,  31  Ala.  ;59.     And  to  establish  insane  delusion,  the 
-  contestant  must  do  something  more  than  simply  show  "  a 
mistaken  notion"   on  the  part  of  the  testator,  as  to  the 
etlings  or  intentions  of  his  relatives,  ir*  reference  to  him  or 
his  property. — Mosser  v.  Mosscr,  32  Ala. 

[5.]  The  question  of  the  validity  of  any  particular  pro- 
vision or  bequest  of  the  will,  is  not  now  before  us.  If  the 
provision  for  the  emancipation  of  the  slaves  be  admitted  ta 
be  void,  that  would  not  defeat  the  probate  of  the  will, 
which  contains  other  bequests,  the  validity  of  which  is  not 
questioned. 

[6.]  We  have  no  hesitation  m  saying,  that  the  act  of 

January  25,    I860,    "to 'amend  the  law  in  relation  to  the 

,  emancipation  of  slaves,"   (Acts  '59-60,  p.  28,)  has  no  ap- 
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plication  to  will,  which  had  been  admitted  to  probate  be- 
fore its  passage. 
Decree  affirmed. 


TARVER  vs.  SMITH. 

tREAIi  ACTION  EST  NATURE  OF  EJECTMENT.} 

\.  Who  may  join  as  plaintiffs. — An  executor,  suing  in  his  representative 
capacity,  and  the  devisees  under  the  will,  cannot  join  as  plaintiffs  in 
a  real  action  in  the  nature  of  an  ejectment. 

2.  Transfer  of  Indian  resei-vatiou;  what  title  will  support  action. — A  trans- 
fer by  a  Creek  Indian  ot  his  reservation  under  the  treaty,  approved 
by  the  president  ;of  the  United   States,  confers  on  the  grantees  such 
title  as  will  support  an  ejacteient-;  and  where  the  grantees  are  a  part- 
nership, each  partner  maj  maintain  a-  separate  action  for  his  undi- 
vided interest. 

3.  Sam*. — If  the  several  grantees,  in  such  ease,  by  agreement  in  writ- 
ing, not  under  .seal,  divide  the  land  among  themselves,  the  agreement 
does  not  confer  on  any  partner  the  title  to  the  particular  portion  of 
land  allotted  to  him. 

4.  VoJJdity  of  patent  in  name  of  .deceased  person. — Prior  to  the  passage  .of 
the  act  of  congress  approved  May  20,  1836,  (Brightly's  U.  S,  Digest, 
465,)  a  patent,  issued  in  the  name  of  a  deceased  person .  was  void; 
but,  under  that  act,  such  patent  vests  the  title  in  the  decedent's  heirs, 
.devisees,  or  assignees,  as  if  it  had  been  issued  to  hint  during  life. 

5.  Assignment  of  approved  contract  for  purchase  of  Indiawreservation. — An 
assignment,  not  under  seal,  of  an  approved,  contract  for  the  sale  and 
jmrchaseof  an  Indian  reservation,  although  it  does  not  convey  to  the 
assignee  the  title  conferred  by  the  approved  contract,  is  nevertheless 
sufficient  to  authorize  the  issaa  of  a  patent  to  him;  and  the  validity 
of  a  patent,  subsequently  issued  to  the  assignee,  is  not  affected  by  the 
fact  that  the  assignment  was  not  under  seaL 

6.  Amendment  of  e.ovtplaint,  as- io  par  ties. — Jf  an  action  is  brought  by  a 
eole  plaintiff,  and  the  names  of  others  as  co-plaintiffs  with  him  are 
added  by  amendment,  (Code,  §  2403,)  the  name  of  the  original  plain- 
tiff cannot  be  struck  out  by  a  subsequent  amendment. 

APPEAL  from  the  Circuit  Court  of  Coosa, 
Tried  before  the  Hon.  PORTER  KING. 

THIS  action  was  brought  by  Elijah  W.  Tarver,  as  the 
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surviving  executor  of  the  last  will  and  testament  of  Ben- 
jamin P.  Tarver,  deceased,  against  Alexander  Smith  and 
others,  to  recover  the  possession  of  a  tract  of  land,  which 
•was  described  in  the  complaint  as  "  the  east  half  of  section 
eighteen,  in  township  twenty-one,  range  twenty'  east,  in 
the  Tallapoosa  la-nd  district ;"  and  the  names  of  Elijah  W. 
Tarver  individually,  William  Tarver,  and  James  M.  Tarver, 
were  afterwards  added  as  plaintiffs,  by  an  amendment  of 
the  complaint.  The  defendants  pleaded,  "  in  short  by  con- 
sent, not  guilty,  the  statute  of  limitations  of  ten  years. 
and  adverse  possession  for  three  yearsy  with  the  erection  of 
valuable  improvements."  On  the  trial,  as  appears  from  the 
bill  of  exceptions,  the  plaintiffs  offered  in  evidence  a  tran- 
script from  the  records  of  the  general  land-office  at  Wash- 
ington, showing  that  the  land  in  controversy  was  the  re- 
servation of  a  Creek  Indian,  and  was  sold  by  him,  on  the 
23d  April,  183-5,  to  Elijah  Corley,  Benjamin  P.  Tarver,  and 
four  others,  partners  composing  the  firm  of  E.  Corley  & 
Co. ;  that  on  the  19th  November,  1835,. on  a  division  of  the 
lands  belonging  to  the  said  firm  among  the  several  partners, 
the  tract  in  controversy  was  allotted  to  said  Benjamin  P. 
Tarver;  and  that  on  the  24th  October,.  1839,  the  contract 
for  the  purchase  of  the  reservation  by  EM  Corley  &  Co.  was 
approved  by  the  president  '•*  of  the  United  States.  The 
plaintiffs  also  read  in  evidence  a'  .certified  copy  of  the  last 
will  and  testament  of  said  .Benjamin  P;.  Tarver,  which  was- 
duly  admitted  to  probate  ii>  July,  1640,  and  by  which 
Elijah  W.,  William,  and  James  M.  Tarver,  were  made  the 
residuary  legatees  and  devisees  of  the  testator.  The  de- 
fendants read  in  evidence  a  patent  from  the  United  States, 
dated  the  5th  July,  1844»  By  which  the  land  in  controversy 
was  granted  to  said  Benjamin,  P,  Tarver.  "The  court 
thereupon  decided,  that  the  plaintiffs  had  not  shown  such  a 
title  as  would  enable  them  to  maintain  this  action ;  to 
which  ruling  of  the  court  the  plaintiffs  excepted,  and  were 
compelled  to  take  a  nonsuit ;"  and  they  now  assign  this 
ruling  of  the  court,  as  error. 
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MARTIN,  BALDWIN  &  SAYRE,  for  appellant. 
JOHN  T.  MORGAN,  and  J.  Q.  LOOMIS,-  contra. 

V  -v-   »'a  '  '  .  *  • 

STONE,  J. — A  question  meets  us  at  the  threshold  of 
this  case,  which  is  fatal  to  the  plaintiffs'  right  of  recovery 
on  their  present  complaint.  At  the  fall  term,  1857,  the 
plaintiff  obtained  leave  to  amend  his  complaint,  by  adding 
the  names  of  the  three  devisees  of<  the  land  in  controversy, 
as  plaintiffs  in  the  cause.  The  suit  had  beeu  commenced 
in  the  name  of  Elijah  W.  Tarver,  as  executor  of  Benjamin 
P.  Tarver,  deceased ;  and  the  names  added  were  William 
Tarver,  James  M.  Tarver,  and  ths>  said  Elijah  W.  Tarver  in 
Ms  own  right.  The  amendment*  then,  makes  the  case  of 
a»  action  to  recover  the  possession  of  land,  in  the  nature  of 
an  action  of  ejectment,  (Code,  ^  2209,)  prosecuted  in  the 
name  of  the  only  surviving  executor,  suing  in  his  represen- 
tative capacity,  conjoined  with  the  names  of  the  devisees 
of  the  landsin  controversy;  the  will  not  conferring  the  title 
of  the  land*  upon  the  executor,  ft  neetls  no  argument  to 
show,  that  the  rights  of  the  executor,  as  such,  in  the  lands 
of  his  testator,  are  entirely  unlike  those  of  the  devisees  of 
the  fee.  The  devisees  have  the  absolute  property  in  the 
estate,  subject  to  be  defeated,  in  a  limited  class  of  cases, 
by  the  assertion  of  certain  specified  powers  with  which  the 
legislature  has  clothed  the  executor..  The  respective  rights 
of  the  parties  cover  no  grounds  in  common ;  the  rights  of 
the  one  yielding  to  the  extent  that  the  other  can  be  asserted. 
True,  each  may  maintain* an  action  of  ejectment,  to  recover 
the  possession  of  the  lands;  but  their  several  rights  over 
the  lands  when  recovered  are  fundamentally  unlike. 

Our  decisions  have  plaeed  the  right  of  the  personal  rep- 
resentative to  maintain  ejectment  for  the  recovery  of  lands 
of  his  testator  or  intestate,  mainly  on  the  ground  that  such 
personal  representative  is  entitled  to  the  rents  in  arrear  at 
decedent's  death,  and  to  the  after-accruing  rents,  as  assets 
of  the  estate  until  distribution  is  made. — See  Hark  ins  v. 
Pope,  10  Ala.  493  ;  Gold-ing  v.  Golding,2k  Ala.  122;  Pat- 
ton  v.  Croiv,  26  Ala.  426  ;  Boynton  v.  McEwcn,  36  Ala.  348. 
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A  moment's  reflection  will  satisfy  any  one,  that  the  right  of 
the  devisees  to  maintain  an  action  rests  on  their  oivncrsliip 
of  the  property.  The  two  classes  of  plaintiffs,  having  no 
interests  in  common,  cannot  maintain  a  joint  action  under 
the  Code. — Doe  v.  Edrington,  3  Nev.  &  Man.  646,  and  note; 
Jackson  v.  Sidney,  12  Johns.  18-5  ;  Walker  v.  Fenner,  28  Ala. 
367;  1  Chitty's  Pleadings,  62,  64,  65. 

This  is  an  error,  which,  if  the  attention  of  the  circuit 
court  had  been  directed  to  it,  would  have  justified  the 
charge,  that  the  plaintiffs  could  not  maintain  the  action  in 
their  joint  names.  But  the  question  was  not  made  in  the 
court  below ;  and  hence,  the  plaintiff  has  had  no  opportu- 
nity to  perfect  his  pleadings  by  an  amendment. — See  Cox 
v.  McKinney,  32  Ala.  466-7  ^  Williams  v.  Agee,  30  Ala. 
636.  It  thus  becomes  our  duty  to  investigate  the  other 
questions  in  the  record. 

[2.]  The  circuit  judge  charged  the  jury,  that  the  evi- 
dence of  title  adduced  by  the  plaintiffs  was  not  sufficient 
to  prove  title  in  their  testator  »,to  the  premises  in  contro- 
versy. By  what  claim  of  title  the  defendant  was  in  pos- 
session— whether  under  color  of  title,  or  as  a  mere  tres- 
passer— we  are  not  informed.  In  the  absence  of  all  proof 
on  this  question,  we  can  not  presume  he  was  in  by  virtue 
of  any  title,  either  valuable  or  colorable. — Crommelin  «- 
Minter,  9  Ala.  605.  But,  conceding  that  he  may  have 
been  in  possession  under  title  colorable  but  not  good,  the 
executor,  as  the  case  now  appears  to  us,  (and  leaving  out 
of  view  the  patent  after-noticed,)  was  entitled  to  a  partial 
recovery.  The  plaintiffs  put  in  evidence  a  contract,  or 
transfer,  from  a  reservee  of  the  Creek  tribe  of  Indians,  con- 
veying the  lands  in  controversy  to  E.  Corley  &  Co.,  certi- 
fied by  the  government  agent  appointed  for  the  purpose , 
and  approved  by  the  president  of  the  United  States.  The 
Indian  who  thus  conveyed  to  E.  Corley  &  Co.,  was  located 
on  these  lands.  Benjamin  P.  Tarver,  plaintiff's  testator, 
was  a  member,  and,  with  five  others,  composed  the  firm  of 
K.  Corley  &  Co.  Testator  was,  then,  seized  as  a  joint  ten- 
ant, with  five  others,  of  an  undivided  sixth  part  of  the 
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lands  sued  for.  This,  in  the  absence  of  other  proof  of 
title,  authorized  a  recovery,  at  least  to  that  extent,  under 
the  following  well-settled  principles  of  law  : 

First :  The  deed  from  the  Indian  reservee  to  E.  Corley  & 
Co.,  after  it  received  the  approval  of  the  president  of  the 
United  States,  clothed  the  grantees  with  such  title  as  that 
they  could  maintain  ejectment  upon  it. — Jones  v.  Mardis, 
5  Porter,  327  ;  Crommelin  v.  Minter,  9  Ala.  594  ;  Haden  v, 
Ware,  15  Ala.  14& 

Second :  The  owner  of  an  undivided  interest  in  lands, 
having  a  legal  title,  may  maintain  a  separate  action  of 
ejectment  against  one  wrongfully  in  possession,  and  may 
recover  to  the  extent  of  his  ownership  in  the  premises. 
Saicycr  v.  Fitts,  2  Porter,  9  ;  Hines  v.  G-reenlce,  3  Ala.  73  ; 
Banner  v.  Greenlce,  6  Ala.  411;  Chastang  v.  Armstrong, 
20  Ala.  609. 

[3.]  The  defendants  put  in  evidence  a  patent  issued  from 
the  government  Of  the  United  States  to  Benjamin  P.  Tar- 
ver, dated  July  5th,  1844,  conveying  the  lands  in  contro- 
versy to  said  testator.  It  is  conceded  for  appellant  that 
Benjamin  P.  Tarver  died  before  July  5th,  1844  ;  and  on 
this  account  he  contends,  that  the  patent  is  void  ;  while 
on  the  other  hand,  the  appellees,  taking  it  for  granted  that 
the  patent  is  void,  contend  that  the  appellant  has  shown 
no  such  title  in  his  testator  as  that  ejectment  can  be  main- 
tained upon  it.  The  argument  for  appellees  is  as  follows  : 
The  approved  contract  and  conveyance  from  the  Indian 
reservee  to  E.  Corley  &  Co.,  vested  the  title  jointly  in  the 
six  members  composing  that '  firm  ;  and  the  division  by 
which  the  land  which  is  the  subject  of  this  suit  was  as- 
signed to  testator,  although  in  writing,  and  signed  by  the 
parties,  is  not  evidenced  by  any  instrument  under  their 
seals,  and,  hence,  conveyed  no  legal  title  to  Benjamin  P. 
Tarver. 

It  must  be  conceded,  that  the  instrument  by  which  the 
division  of  the  lands  was  evidenced,  does  not  confer  on  Mr. 
Tarver,  or  his  executor,  such  right  to  the  interests  thus  con- 
veyed as  that  ejectment  can  be  maintained  on  such  title. 
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Anslcy  v.  Nolan,  6  Porter,  379  ;  Thrash  v.  Johnson,  ib.  458  ;-' 
Falkner  v.  Jones,  1.2  Ala.  165.     And  it^  follows  from  this, 
that  if  the  present  action  were  prosecuted  by  the  executor 
alone,  and  the  patent  to  Benjamin  P.  Tarver  had  not  been 
put  in  evidence,  the  plaintiff,  in  the  absence  of  some  valid 
defense,  would  have  been  entitled  to  recover  only  one  un~- 
divided  sixth  part  of  the  lands. 

[4.]  But  the  issue  of  the  patent  to  Benjamin  P.  Tarver,, 
occurring,  as  it  did,  after  the  death  of  Mr.  Tarver,  presents 
this  question  in  an  entirely  different  aspect.  Before  the 
act  of  congress  of  1836,  a  patent,  issued  in  the  name  of  a 
person  who  was  dead  at  the  time  it  issued,  was  void. — Gait 
v.  Galloway,  4  Peters,  332  ;  McDonald  v.  Smalky,  6  Peters* 
261  ;  Moreham  v.  f helps,  21  How.  (U.  S.)  294  ;  Wood  v. 
Ferguson,  7  Ohio  St.  R.  2SS.  By  the  act  of  congress  ap- 
proved May  20th,  1836,  it  is  enacted,  that  "in  all  cases- 
where  patents  for  public  lands  have  been,  or  may  here- 
after he  issued,  in  pursuance  of  any  law  of  the  United- 
States,  to  a  person  wTho  had  died,  or  who  shall  hereafter  die 
before  the  date  of  such  patent,  the  title  to  the  land  desig- 
nated therein  shall  inure  to,  and  become  vested  in  the  heirs, 
devisees,  or  assignees  of  such  deceased  person,  as  if  the 
patent  had  issued  to  such  deceased  person  during  life." 
Brightly's  Digest,  465. 

[5.]  In  the  case  of  Haden  v.  Ware,  (15  Ala.  149,)  Ware- 
claimed  under  a  patent  issued  to  him  as  the  assignee  of 
"Watson  &  Co.  Watson  &  Co.  held  an  approved  contract 
from  the  Indian  reservee  ;  and  they,  by  themselves  and  by 
their  attorney  in  fact,  assigned  and  transferred  said  contract- 
and  their  interest  in  said  land  to  R.  J.  Ware.  On  this- 
Ware  obtained  his  patent.  The  report  of  the  case  does  not 
furnish  a  copy  of  the  transfer  from  Watson  &  Co.  to  Ware  ; 
but  we  have  looked  into  the  record,  and  find  it  was  not 
under  seal.  Speaking  of  the  strength  of  Ware's  title,  this 
court  said  :  "We  think  it  very  clear,  that  the  legal  title  to 
the  land  passed  to  Ware  by  the  patent.  By  the  treaty,  the 
ultimate  fee  in  the  land  reserved  for  the  Indians,  remained 
in  the  government ;  and  the  purchaser  from  an  Indian  re- 
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servee  acquired  no  title  by  the  purchase,  until  the  contract 
was  approved  by  the  president.  When  this  was  done,  the 
purchaser  became  entitled  to  a  patent,  which,  when  issued, 
carried  the  fee  to  the  patentee.  *  *  *  *  In  reference 
to  the  land  in  dispute,  the  title  was  in  the  government,  and 
the  president  was  authorized  to  issue  a  patent  to  Watson 
&  Co.  A  patent  was  issued,  under  their  authority,  to 
Ware,  and  it  vested  in  him  the  legal  title." 

The  question  presented  in  the  case  of  Ware  v.  Haden, 
was,  in  all  respects,  precisely  like  the  question  in  this  re- 
cord, if  we  leave  out  of  view  the  fact  that  Mr.  Tarver  had 
died  before  the  patent  issued  to  him. — See,  also,  Iverson  11. 
Dubose,  27  Ala.  418.  "That  case,  then,  is  decisive  of  this, 
so  far  as  to  show  that  the  writing  entered  into  on  the  divi- 
sion of  the  lands  owned  by  E.  Corley  &  Co.  was  ample 
authority  to  the  government  of  the  United  States  to  issue.a 
patent  to  Mr.  Tarver ;  and,  unless  the  prior  death  of  Mr. 
Tarver  brings  the  case  under  a  different  rule,  it  further 
shows  that  the  patent  to  Mr.  Tarver  divested  the  title  and 
right  to  maintain  ejectment  out  of  E.  Corley  &  Co.,  and 
leaves  the  plaintiff  's  right  of  action  resting  on  the  patent. 

The  result  of  the  principles  above,  declared  is,  that  be- 
fore and  at  the  time  of  Mr.  Tarver's  death,  he  had  and  held 
an  ownership  and  right,  in  and  to  the  lands  in  controversy, 
which  authorized  a  patent  to  "issue  to  him  "in  pursuance  of 
a  laiv  of  the  United  States'" ;  and  when,  after  .his  death, 
the  patent  was  issued  in  his  name,  it  was  not  void,  but  tlie 
title  inured  to  and  vested  in  his  heirs,  devisees,  or  assignees, 
under  the  act  of  congress  of  1836. — Schidda  v.  Sawyer, 
4  McL.  1 84  ;  StubUejicld  v.  Boggs,  2  Ohio  St.  R.  216  ;  Mc- 
Arthur  v.  Dun,  7  How.  (U.  S.)  262. 

[6.]  We  have  thus  shown,  that  the  devisees  of  Mr.  Tar- 
ver, if  suing  alone,  could  maintain  the  present  action  against 
any  one  who  had  not  a  paramount  title.  The  act  of  1S36 
can  not  aid  the  executor ;  for  it  confers  title  only  on  the 
"heirs,  .devisees,  or  assignees."  The  executor  being  joined 
as  a  plaintiff,  defeats  the  recovery,  and  would  have  justi- 
fied a  general  charge  for  the  defendant,  if  the  court  had 
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given  it.  Nor  can  this  defect  be  remedied  by  amendment. 
The  action  was  commenced  by  the  executor  alone.  The 
complaint  was  afterwards  amended,  by  adding  the  names 
of  the  devisees  as  plaintiffs.  The  only  amendment  which 
could  bring  the  case  within  the  principles  we  have  declared, 
would  consist  in  striking  out  the  name  of  the  executor,  thus 
leaving  the  complaint  in  the  names  of  the  devisees.  This, 
under  our  decisions,  can  not  be  allowed. — Leaird  v.  Moore, 
27  Ala.  326  -,,  Pickens  v.  Oliaer,  '32  Ala,  62G. 

Our  decisions,  allowing,  in  this  court,  revivers  in  favor 
of  both  the  administrator  and  the  heir,  in  certain  classes 
of  ejectment  suits,  (resting,  as  they  do,  on  statutes  which 
rendered  the  introduction  of  that  anomaly  into  our  juris- 
prudence necessary  to  prevent  injustice,)  can,  have  no  ap- 
plication to  a  suit  commenced  originally  by  the  heir  or  per- 
sonal representative. — See  State  ex.  rel.  Nabors,  7  Ala.  459  ; 
Jordan  v.  Abercrombie,  15  Ala..  580;  Ex  parte  Swan, 
23  Ala.  192. 

The  judgment  of  the  circuit  court  is  affirmed.. 


GOODMAN  &  MITCHELL  vs.  WALKER.'. 

[PETITION  FOR  SUPERSEDKAS  OF  EXECUTION.] 

T.  Special  supreme  court. — When  two  of  the  judges  of  the  supreme  court 
are  incompetent  to  sit  in  a  cause,  and  the  remaining  judge,  being  of 
opinion  that  the  judgment  of  the  court  below  ought  to  be  reversed, 
Certifies  the  facts  to  the  governor  for  the  appointment  of  a  special 
court,  (Code,  §  573,)  and  then  goes  out  of  office,  before  the  cause  is 
decided  by  the  special  court, — the  authority  of  such  special  court  is 
at  an  end;  and  if  the  succeeding  judge  is  competent  to  sit  in  the 
cause,  it  must  be  heard  before  him ;  and  if  lie  is  of  opinion  that  the  judg- 
ment should  be  affirmed,  his  judgment  is  of  the  same  force  and  eifect 
as  if  it  were  the  judgment  of  a  majority  of  the  supreme  court. 

2.^  Amendment  of  execution. — On  motion  to' supersede  and  quash  an  exe- 
cution, the  court  may  allow  the  execution  to  be  amended,  by  striking 
out  the  name  of  one  of  the  defendants,  so  as  to  make  it  conform  to  tho 
judgment  on  which  it  was  issued. 
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APPEAL  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 


IN  this  case,  the  appellants  filed  their  petition,  for  the 
purpose  of  superseding  and  quashing  an  execution,  which 
was  issued  on  a  judgment  rendered  by  said  circuit  court, 
on  the  26th  March,  1853,  in  favor  oi  Maria  Walker,  as  ex- 
ecutrix of  John  H.  Walker,    deceased.     In  the  case  in 
which  said  judgment  was  rendered,  the  defendants  sued  out 
an  appeal  to  the  supreme  court,  at  its  June  term,  1853. 
At  the  January  term,   1855,  the  judgment  of  the  circuit 
court  was  affirmed  ;  but,  on  a  subsequent  day  of  the  term, 
the  affirmance  was  set  aside,  and  a  rehearing  granted.     At 
the  July  term,  1855,  the  cause  was  heard  before  Mr.  Justice 
OOLDTHWAITE,  sitting  alone,  as  the  other  two  judges  of  the 
court  were  incompetent  to  sit;  and  he,  being  of  opinion 
that  the  judgment  ought  to  be  reversed,  certified  the  facts 
to  the  governor  for  the  summoning  of  a  special  court,  -.  On 
the  16th  July,  1855,  the  special  court  convened,  heard'the 
cause,  and  held  it  under  advisement  until  the  10th  January, 
1856,  when  a  judgment  was  rendered,  reversing  the  judg- 
ment of  the  circuit  court,  and  remanding  the  cause.     Onthe 
14th  January,  1856,  in  the  absence  of  one  of  the   circuit 
court  judges,  the  other  two  judges  of  the  special  court  set 
aside  the  judgment  of  reversal,  granted  a,  rehearing,  and 
ordered  the  cause  to  be  placed  back  on  the  regular  docket.  . 
At  the  June  term,   1856,  of  the  supreme  court,  the  cause 
was  heard  before  Mr.  Justice  STONE,  (\yho  had  succeeded 
Mr.  Justice  GOLDTHWAITE,)  sitting,  alone ;  and  the  judg- 
ment of  the  circuit  court  was  by  him  affirmed.    The  de- 
fendants afterwards  filed  a  bill  in  chancery*  to  enjoin  the 
judgment ;  but  their  bill  was-  dismissed  by  the  chancellor, 
for  want  of  equity;  and  his  decree  was  affirmed  by  the 
supreme  court,  on  appeal,  on  the  2d  April,  1858.     On  the 
14th  of  April,  1858,  the  clerk  of  the .  circuit  court  issued 
an  execution  on  the  original  judgment,  against  Goodman  & 
Mitchell,  with  James  S.  Mitchell,  their  surety  on  the  appeal 
and  James  E.  Reese,  thehvsurety  on  the  injunc- 
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tion  bond  in  the  chancery  suit ;  and  this  is  the  execution 
which  the  appellants  sought  to  supersede  and  quash.  The 
plaintiff  in  the  execution  made  a  motion  to  amend  it,  by 
striking  out  the  name  of  James  E.  Reese ;  and  the  two 
motions  were  heard  together.  The  court  granted  the  plain- 
tiff's motion  to  amend,  refused  the  defendants'  motion  to 
quash  the  execution,  and  dismissed  their  petition  ;  and  its 
judgment,  in  each  of  these  particulars,  is  now  assigned  as 
error. 

L.  E.  PARSONS,  for  the  appellants. 
GOLDTHWAITE,  RICE  &  SsMPLE,  with  whom  was  J.FALK- 
NER,  contra. 

R.  W.  WALKER,  J. — The  principal  question  for  our 
consideration  is  as  to  the  jurisdiction  of  Judge  STONE  to 
try  and  decide  the  case  under  the  circumstances  disclosed 
by  the  record. 

Section  573  of  the  Code  relates  to  cases  in  the  supreme 
court,  in  which  two  of  the  judges  are  disqualified  from  sit- 
ting, and  is  in  the  following  words  :  "In  any  cause  or  pro- 
ceeding in  said  court,  when  any  two  of  the  judges  are  dis- 
qualified from  sitting,  the  other  judge  must  hear  such 
cause,  and,  if  of  the  opinion  that  the  judgment  should  be 
affirmed,  his  judgment  is  of  the  same  force  and  effect  as  if 
it  were  the  judgment  of  a  majority  of  Ihe  court ;  but,  if 
of  opinion  that  the  judgment  should  be  reversed,  he  must 
certify  the  same  to  the  governor,  who  must  associate  with 
him  two  circuit  judges,  or  two  chancellors,  for  the  decision 
of  such  cause  ;  and  such  three  judges  must  hear  and  de- 
termine the  same." 

The  proceeding  authorized  by  this  section  is  a  special 
statutory  proceeding,  and  the  statute  must  be  strictly  pur- 
sued. The  decision  of  no  case  can  be  effected  in  the  special 
mode  here  provided,  unless  two  of  the  judges  of  the  su- 
preme court  are  disqualified  from  sitting,  and  the  remaining 
judge  has  certified  to  the  governor  his  opinion  that  the 
judgment  should  be  reversed.  When  his  certificate  is  given, 


JUNE  TERM,  1861.  145 


Goodman  &   Mitrhell  v.  Walker. 


it  is  made  the  duty  of  the  governor  to  associate  with  the 
judge  giving  the  same  two  circuit  judges,-  or  two  chan- 
cellors, for  the  decision  of  the  cause.  The  reason  for 
the  issuing  of  the  commission  is  the  fact  that  .there  is 
but  one  judge  of  the  supreme  court  qualified  to  sit, ' 
and  that  he  has  certified  that,  in  his  opinion,  the 
judgment  should  be  rev.ersed.  When  the  reason  on  which 
the  grag't  of  authority  is  founded  ceases,  it  would  seem 
that  the  authority  itself  should  terminate.  Moreover, 
the  two  circuit  judges  or  chancellors  are  associated  with  a 
judge  of  the  supreme  court  who  has  given  the  required 
certificate.  That  is  to  say,  the  tribunal  created  by  the 
statute  is  to  consist  of -a  judge  of  the  supreme  court,  aided 
by  two  circuit  judges,  or  chancellors".?  and  we  think  it  is 
clear,  that  if  the  judge  of  the  supreme  court  goes  out  of 
office  before  the  decision  of  the  cause,  his  authority  over 'it 
is,  ipso  facto,  at  an  end,  and  when  his  authority  ceases,  that 
of  the  two"  circuit  judges,  or  chancellors,  associated  with 
him,  must  also  cease.  Their  authority  is  purely  auxiliary, 
.in  aid  of  the  authority  of  the  supreme  court  judge  who  is 
qualified  to  sit;  and  when,  by  his  ceasing  to  be  such  judge, 
his  authority  comes  to  an  end,  the  merely  dependent  and 
auxiliary,  authority  of  his  associates  must  also  cease. 

In  the  present  case,  when  the  order  granting  a  rehearing 
was  made  by  the  special  court,  that  court-  directed  that 
"the  cause  be  placed  back  on  the  regular  docket,"  and  then 
adjourned  sine  die.  During  the  succeeding  term,  and 
before  any  further  step  was  taken  in  the  cause,  Judge 
GOLDTHWAITE,  upon  whose  certificate  the  special  court  had 
been  summoned,  resigned  his  seat  upon  the  bench,  and 
Judge  STONE  succeeded  him.  There -was  then  a  judge 
upon  the  bench,  qualified  to  sit  in  the  cause,  who  had  never 
certified  that  in  his  opinion  the  judgment  should  be  re- 
'  versed.  The  judge  who  had  given  such  a  certificate  hav- 
ing ceased  to  be  a  judge,  thereby  ending  his  authority  over 
the  cause,  and  having  been  succeeded  by  another  judge 
who  was  qualified  to  sit,  but  who  had  not  given  the  certifi- 
cate required  by  law,  the  reason  on  which  the  grant  of 
10  ' 
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authority  to  the  special  judges  had  been  founded,  was  de- 
stroyed, and  the  same  became  inoperative. 

This  will  be  rendered  more  clear,  if  we  suppose  that  one 
o-f  the  other  judges  had  resigned  at  the  same  time  with 
Judge  GOLDTHWAITE,  and  had  been  succeeded  by  a  judge, 
who,  like  Judge  STONE,  was  qualified  to  sit  in  the  cause. 
There  would  then  have  been  two  judges  of  the  supreme 
court  competent  to  hear  and  decide  the  case.  Or  we  may 
suppose  that  both  of  the  other  judges  had  resigned  with 
Judge  GOLBTHWAITE,  and  that  their  successors  were  quali- 
fied to  sit  in ,  the  cause.  There  would  then  have  been  a 
full  court  competent  to  try  the  case.  Could  it  be  pre- 
tended that,  in  either  of  the  cases  we  have  supposed,  the 
authority  cf  the  persons  named  in  the  governor's  commis- 
sion wTould  still  continue,  .and  that  a  judgment  rendered  by 
two  judges  of  the  supreme  court  qualified  to  sit*  or,  even  by 
a  •full  court  of  three  judges,  would  be  void  for  want  of 
jurisdiction  ?  In  principler  there  can  be  no  difference 
between  the  eases  supposed,  and  the  one  before  us. 

The  authority  of  the  special  iudges  having  been  termi- 
nated by  the  resignation  of  Judge  GOLDTHWAITE,  the  case 
stood  like  any  other  case  on  the  docket.  Judge  STONE 
being  the  only  judge  qualified  to  sit  it  was  his  duty  to  hear 
the  cause ;  and  as  he  was  of  the  opinion  that  the  judgment 
should  be  affirmed,  his"  judgment  of  affirmance  "is,  of  the 
same  force  and  effect  as  if  it  were  the  judgment  of  a  ma- 
jority of  the  court." — Code,  §  573. 

2.  There  was  no  error  in  amending  the  execution,  so  as 
-•)  make  it  conform  to  the  judgment. 

Judgment  affirmed. 

A.  J.  WALKER,  C.  J.»  not  sitting. 
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WHITE  W..MASTIH. 

[ACTION  i^ou  VALUE  OF  MKDICAL   sfleaVviCES 

1,  'Proof  of  medical  license^— Under  section  973  of  the  Code,  a  medical 
license  is  competent  evidence,  without  proof  of  tlie  signatures  at- 
tached to  it. 

2.  .JVao/  of  .special  contract' Kith- physician* — In  .an  action  to  recover  for 
the  value  of  medical  services  rendered  by  plaintiff  to  a  third  person, 
it  is  permissible  for  him  to  prove  that,  although  he  did  not  begin,  he 
continued  his  services  at  the  instance  and  request  of  the  defendant ; 

t  and,  for  this  purpose,  he  may  show  that,  when  he  spoke  of  discontin- 
uing his  visits,  a  telegraphic  dispatch  and  n  letter  from  defendant,. re- 
qsesting  thtvt  all  necessary  attention  be  bestowed  on  the  patient  at 
.his  expense,  were  shown  to  him  by  the  person  who  had  received- 
.them,  and  who  then  requested  him  to  continue  his  attendance,  •• 
3*"  /S'amw.- — In  such  case,  defendant's  dispatch  being  addressed  to  the  in*1 
iirnmry  at  which  the  patient  was  confined,  but  authorizing  the  era- 
ployment  of  persons  not  connected  with   the  infirmary  to  perform 
Siecessary  services  for  the  patient,  the  fact  that  the  defendant  haa 
paid  the  account  contracted  with  the  infirmary,  which  did  not  em- 
brace the  plaintiff's  account,  is  irrelevant  and  inadmissible. 
i.«  Construction  of  special  contract,  evidenced  by  telegraphic  dispatch. — A 
telegraphic  dispatch, .sent  by  the  defendant  to  an  infirmary  at  which 
a  patient  is  confined,  in  these  words:  "I  have  just  learned  of  D.'s  ac- 
cident; show  him  every  attention,  and  I  will  pay  expenses" — author- 
'    izes  the  infirmary  ^to  procure  for  the  patient  any  medical  services  that 
•may  be  necessary,   a.nd  obliges  the  defendant  to  pay  the  person  by 
whom  such  services  are  rendered,  although  he  may  not  be  connected 
with  the  infirmary. 

5. -Letter  construed  as '  authorizing  employment  of  .physician,  and  inakitiy-* 
writer  liable  as  original  -.promisor.- — Defendant  having  sent  a  tele- 
graphic dispatch  to  an  infirmary,  requesting  that  all' ^necessary  atten- 
tion might  be  bestowed,  at  his  expense,  on  a  patient  therein  confined 
by  an  accident ;  a  letter,  written  "by  him  two  days  afterwards,  ad- 
dressed to  the  person  by  whom  his  dispatch  was  answered,  and  con-- 
taining  these  words,  "  May' I  not  rely  on  your  providing  for  D.  as  you 
or  his  attending  physician  may  think  best ",— confers  on  the  person  to 
whom  it  is  addressed  authority  to  employ,  at  the  expense  of  the  de- 
fendant, such  physician  as  he  might  think  best,  and  renders  the  de- 
fendant liable,  as'on  an  original  promise,  for  the  services  rendered  by 
such-  physician,  -• 

8.  Contract  befaeW  physician  and  patient. — 'There  is  nothing  in  the  or- 
dinary relation  between  a  physician  atid  his  patient,  which  prevents 
him  from  discontinuing  Jiis  services  at  the  instance  of  the  patient, 
and  entering  into"  a  contract  with  another  person  for  the  payment  of 
the  chargts  ior  his  future  services ;  »or  is  the  assent  of  the  patient  to 
such  new  contract  necessary. 
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APPEAL  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  Claudius  H.  Mastin,  against 
Clement  B.  White,  to  recover  the  value  of  services  and 
attention  rendered  and. bestowed  by  the  plaintiff,  as  a  phy- 
sician, at  the  special  instance  and  request  of  the  defendant, 
to  and  upon  one  David  Lumpkin  ;  the  amount  of  the  ac- 
count being  $309.  The  defendant  pleaded,  "in  short  by 
consent,  the  general  issue,  and  the  statute  of  frauds";  "and 
issue  was  joined  on  these  pleas.  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  plaintiff  produced  his  li- 
cense to  practice  as  a  physician,  as  required  by  written  no- 
tice on  the  part  of  the  defendant.  The  defendant  objected 
to  its  admission  as  evidence,  "  because  no  sufficient  proof 
of  its  execution  had  beeamade."  The  court  overruled  the 
objection,  and  the  defendant  excepted. 

The  material  facts  of  .the.,  case,  as  disclosed  by  the  evi- 
dence, are  these  :  Lumpkin  was  thrown  from  a  buggy,  in 
the  city  of  Mobile,  in  September,  1857,  and  severely  in- 
jured ;  and  was  carried  to  the  "Providence  Infirmary", 
where -he  was  immediately  attended  by  .the  plaintiff  and 
another  physician.  On  the  15th  September,  1857,  the  de- 
ifendant,  who  lived  in  Selma,  sent  a  telegraphic  dispatch  to 
the  infirmary,  in  these  words  :  "I  have  just  learned  of 
David  Lumpkin's  accident.  Show  him  every  attention, 
and  I  will  pay  expenses.  He  is  my  cousin.  Telegraph 
how  he  is."  The  matron  in  charge  of  the  infirmary,  on 
receiving  this  dispatch,'  sent  it  to  one  Batchelor,  and  re- 
quested him  to  answer  it ;  and  .Batchelor  accordingly  did 
so.  On  the  17th  September,  -1857,  4;he  defendant  wrote 
and  forwarded  to  Batchelor  a  letter,  in  these  words :  "I 
received  your  dispatch  yesterday,  and  regret  that  you  speak 
so  discouragingly  of  David's  recovery.  I  would  go  down 
immediately  and  see  him,  were  it  not  that,  owing  to  the 
sickness  of  my  partner  and  clerks,  I  am  entirely  alone,  and 
heavy  freights  arriving.  Should  Mr.  H.  get  well  enough, 
I  will  come  down  on  the  next  boat.  But,  if  I  am  disap- 
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pointed  in  so  doing,  may  I  not  rely  on  your  providing  for 
David  as  yo«  or  his  attending  physician  may  think  best. 
I  dislike  the  idea -of  his  being  in  an  infirmary,  but  presume 
that,  being  alone  in"  a  large  city,  away  from  his  relations,  it 
is  best.  Will  you  please  telegraph  me  every  day  of  his 
condition  ;  and  if  he  should  express  any  desire  to  have  me 
come  down,  I  will  do  so."  The  letter  and  dispatch  were 
Both  shown  by  Batchelor  to  the  plaintiff,  who  continued 
his  attendance  on  Lumpkin,  and  afterwards  amputated  one 
of  his  legs. 

The  plaintiff  read  in  evidence  the  deposition  of  Batche- 
lor, whose  answer  to  tfie  second'  interrogatory  was  as  fol- 
lows :  "Dr.  C.  H.  Mastin  attended  Lumpkin.  Doctors 
Fearn  and  Mastin  first  went  to  his  aid,  before  any  specific 
employment,  to  my  knowledge,  was  made  ;  from  motives 
of  humanity,  it  may  be,  until  his  friends  could  come  to  his 
relief.  Dr.  Fearn  discontinued  his.  services  after  the  first 
examination*  Dr.  Mastin  continued  with  him,  and  went 
out  with  hiijti  to  the  hospital,  or  infirmary,  on  the  night  of 
the  accident.  In  a  short  time  after  the  injury,  the  an- 
nexed dispatch,  marked  'A',  was  received  by  the  infirmary, 
and  was  immediately  sent  to  me  by  the  sisters  of  charity, 
to  answer,  at  the  request  of  Lumpkin,  as  will  be  seen  by  ' 
the  note  on  the  back  of  the  dispatch.  I  immediately  tele- 
graphed to  Mr.  C.  B.  White,  as  requested,  and  received 
from  him,  in  reply,  the  letter  marked  k  B'.  I  gave  the  let- 
ter and  dispatch  to  Dr.  Mastin,  and  it  was  in  consequence 
of  them  that  he  continued  his  attendance  on  Lumpkin.  It 
was  after  the  receipt  of  the  letter  and  dispatch  that  he  per- 
formed the  operation  of  amputating  Lumpkin's  leg,  which 
was  considered  necessary  to  save  his  life.  I  am  satisfied 
from  the  conversations  I  had  with  Dr.  Mastin,  that,  if  it 
Mad  not  been  for  the  said  letter  and  dispatch,  he  would  • 
have  discontinued  his  attendance  on  Lumpkin,  as  the  case 
Was  one  requiring  much  care,  attention  and  watchfulness, 
and  he  did  not  feel  justified  in  continuing  without  some 
chance  of' compensation.  Before  the  operation,  and  a  short 
time  after  the  injury,  Dr.  Mastin  spoke  of  discontinuing  his 
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visits  to  Lumplun  ;  but,  on  my  handing'  him  the  letter  and 
dispatch  of  Mr.  White,  and  understanding  that  he  was  able 
to  pay,  continued  Ms  attendance,  I  requesting  him  to  do  so"* 
The  defendant  objected  to  the  admission  of  the  italicized 
portions  of  this  answer,  and  reserved  exceptions  to  the 
overruling  of  his  objections. 

The  defendant  offered  evidence  showing  that  there  was  a 
physician  in  the  regular  employment  of  the  infirmary  where 

•"Lump kin  was  confined,  whosb  duty  it  was  to  attend  on  all 
the  patients  ;  also,  a  receipt  showing  that  h,e  had  paid  to- 
the  infirmary,  in ;June,  J858,  the  sum  of  $307,  "in  full 
satisfaction  of  all  claim  of  the  Providence  Infirmary  for 
attention  rendered  to  David  P.  Lumpkin  while  confined  as 
an  inmate  thereof,  and  for  expenses  incurred  for  him."  .On 
the  plaintiff's  motion,  the  court  excluded  the  receipt,  to- 
gether with  all  the  evidence  relating  to  it ;  to  which  ruling 
the  defendant  excepted. 
•On  the  evidence  adduced,  all  of  which  is  set  out  in  the 

i  bill  of  exceptions,  -  the  defendant   requested  the  court- to 
charge  the  jury  as  follows  : 

"1.  That  the  telegraphic  dispatch  was  only  an  under- 

•'  taking  to  pay  the  Providence  Infirmary,  and  did  not  make 
the  defendant  liable  to  a  person  .who  was  outside  o'f,  and 

:  had  no  connection  with  that  institution. 

"2.  That  the  letter  read  in  evidence  does  not  impose  a 
liability  on  the  defendant,  in  favor  of  the  plaintiff  in  this 
action,  for  services  rendered  to  Lumpkin,  unless  the  defend- 

.  ant   was   notified  that  plaintiff  had  acceded  to  the  pro- 
posal in  the  letter,  and  was  rendering  services  to  him  on 

<  the  faith  of  that  proposal. 

"3.  That  if  plaintiff  began  his  attention  and  services  to 
Lumpkin  on  the  9th  September,  and  did  not  know  anything 
of  the  defendant  until  the  15th,  and  no  letter  or  under- 
taking by  the  defendant  to  pay  for  services,  or  any  request 
to  render  services,  (?)  and  continued  to  render  his  services, 
and  gave  his  attention  as  he  was  doing  before, — then  Lump- 

.;  kin  was  liable  for  such  services  ;  and  if  Lumpkin  was  lia- 

.  ble,  then  the  defendant  was  .cot  liable. 
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"4.  That  if  the  plaintiff  began  his  services  as  physician 
to  Lumpkin  on  the  9th  September,  at  the  request  of  Lump- 
kin,  and  did  not  know  anything  of  the  defendant  until  the 
15th  September ;  and  .there  was  no  second  agreement  or 
understanding  between  plaintiff  and  said  Lumpkin,  after 
the  dispatch  read  in  evidence,  or  after  the  Tetter,  but  the 
plaintiff  continued  his  services  just  as  he  had  done  before, 
and  until  finally  discontinued  by  him,  then  the  defendant 
is  not  liable  to  him  for  such  services"/ 

The  court  refused  each  of-  these  charges,  and  the  defend- 
ant exeepted  to  their  refusal ;  and  he  now  assigns  as  error 
the  rulings  of  the  court  on  the  evidence,  with  the  refusal 
of  the  charges  asked. 


•  c  • 


WHITE  &  PORTIS,  for  appellant, 
BYRD  &  MORGAN,  contra. 

A.  J.  WALKER,  C.  J.—  I.  The  objection  to  the  plain- 
tiff's medical  license  was  not  well  taken,  and  does 'not 
seem  to  be  now  insisted  on.  The  Code  (<§>  975)  made  the 
license  competent  evidence,  without  proof  of  the  signa- 
tures. 

[2.]  The  plaintiff  had  been  attending  upon  Lumpkiu 
before  the  dispatch  and  letter  from  the  defendant  were 
fihown  to  him.  It  was  permissible  for  him  to  show  that 
his  services  afterwards  were  readered  under  the  employ- . 
ment  of  the  defendant.-  For  that  purpose,  the  parts  of  the 
answer  of  the  witness  Batchelor  to  the  second  interrogatorv 

* 

to  which  -objection  was  made,  were  admissible.  The  wit- 
ness, in  saying  that  the  plaintiff  spoke  of  discontinuing  his 
visits,  does  not  give  a  conclusion  from  what  was  said,  but 
states  the  substance  of  the  declaration  ;  and  the  declaration 
was  admissible,  because  it  was  a  part  of  the  res  gestce.  We 
think  that  the  witness  uses  the  word  "understanding"  in 
ihe  sense  of  learning.  The  whole  evidence  objected  to 
means  nothing  more  than  this.  The  plaintiff  spoke  of  dis- 
continuing his  visits  ;  the  witness  showed  him  the  dispatch 
and  letter;  the  plaintiff  was  told  the  defendant  was  able  to 
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pay  ;  and  the  witness  requested  him  to  continue  his  attend- 
ance, and  he  did  so.  The  evidence  secerns  all  to  belong  to 
a  transaction  bearing  directly  upon  the  material  question 
of  the  case,  and  was  admissible, ..  The  objection,  that  the 
dispatch  and  letter  exhibited  with  the  deposition  of  Batch- 
elor  wjere  not  identified  by  the  commissioner,  is  not  sus- 
tained by  the  record. 

[3.]  The  receipt  of  the  Providence  Infirmary,  and  the 
evidence  offered  in  connection  with  it,  were  properly  ex- 
cluded. The  entire  matter  was  irrelevant.  It  showed  a 
compliance  on  the  part  of  the  defendant  with  his  contract 
with  the  infirmary  f.  but  it  could  cast  no  light  upon  the 
question,  whether  the  defendant  was  the  debtor  of  the 
plaintiff.  There  Was  no  proposition  to  show  that  the 
plaintiff's  debt  was  embraced  in  the  account  to  which  the 
receipt  pertained.  Indeed,  the  contrary  is  shown  by  the 
record. • 

[4.]  The  first  charge  requested,  to  the  effect  that  the 
telegraphic  dispatch  did  not  import  an  obligation  to  pay 
any  person  unconnected  with  the  infirmary,  presented,  as 
we  .think,  too  narrow  a.  view  of  that  instrument.  The 
telegraphic  dispatch  requests  the  infirmary  to  show  to  Mr. 
Lumpkin  every  attention^  and  proposes  to  pay  expenses. 
This  proposition  to  pay  expenses  -is  accompanied  with  the 
announcement,  that  the  defendant  had  just  learned  of  the 
accident  to-  Mr.  Lumpkin,  which  made  him  a  subject  for 
"nursing  as  well  as  medical  and.  surgical  treatment.  The 
dispatch  is,  therefore,  to  be  construed  in.  reference  to  the 
condition  of  Mr.  L. ;  and  we  think  it  must  be  regarded  as 
authorizing  the  procurement  by  the  infirmary,  for  the 
wounded  man,  of  whatever  his  situation  nrade  necessary, 
although  it  might  be  supplied  by  a  person  not  connected 
with  the  infirmary,  and  as  obligating  the  defendant  to  pay 
the  person  furnishing  the  same.  The  charge  was,  there- 
fore, properly  refused. 

[5.]  In  a  letter  written -two  days  after  the  telegranvand 
addressed  to  Batchelor,  the  defendant,  after  speaking  upon 
the  subject  of  his  going  to  Mobile,,  where  Mr.  Lumpkin 
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Was,  said  :  "But,  if  disappointed  in  so  doing,  may  I  not 
rely  upon  your  providing  for  David  as  you  or  his  attending 
physician  may  think  best."  This  letter,  when  considered 
in  reference  to  the  contents  of  the  telegram,  which  had 
been  handed  to  Batchelor,  and  by  him  answered,  must  be 
understood  to  confer  authority  upon  Batchelor  to  secure 
the  attendance  of  such  physician  as  he  thought  "best,"  at 
the  expense  of  the  defendant.  This  letter  was  not  a  guar- 
anty of  such  account  as  might  be  contracted  for  Lumpkin'8 
benefit,  nor  was  it  aft  authority  to  Batchelor  to  guaranty 
such  debt.  It  was  an  authority  to  Batchelor  to  act  for  the 
defendant  in  the  procurement  of  necessaries ;  and  the  de- 
fendant's liability  upon  the  plaintiff's  account  was  original. 
The  law  of  guaranty  has  nothing  to  do  with  the  case,  and 
the  second  charge  asked  was  properly  refused. 

[6.]  Although  the  plaintiff  may,  at  the  outset,  have  ren- 
dered his  services  solely  on  Lumpkin's  responsibility,  he 
was  not  bound  to  continue  his  services  in  the  same  way. 
He  had  made  no  special  con-tract,  which  would  have  been 
broken  by  the  cessation  of  his.  services.  There  is  nothing 
in  the  ordinary  relation  between  a  physician  and  his  pa- 
tient, which  would  prevent  the  former  from  discontinuing 
his  services  upon  the  account  of  the  latter,  and  entering 
into  a  contract  with  another  for  the  payment  of  the 
charges  for  his  subsequent  attendance.  We  perceive  .no 
reason  why  the  assent  of  the  patient  to  the  makjng  of  such 
a  contract' should  be  necessary.  There  was,  therefore,  no 
error  in  the  refusal  of  the  third  and  fourth  charges  re- 
quested. 

Affirmed. 
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WHITE  vs.  EASTERS. 

[BILL  IX  EQUITY  BY  EXECUTOR  FOE  ABATEMENT  OF  LEGACIES.] 

f.  Abatement  of  specific  and  residuary  legacies. — AJI  executor,  who  is  also 
residuary  legatee  nmler  the  will,  cannot  maintain  a  bill  in  equity 
against  the,  specific  legatees,  for  an  abatement  of  their  legacies,  on. 
account  of  expenses  incurred  by  him  after,  paying  their  legacies  in, 
full,  when  it  appears  that  he  has  received,  as  residuary  legatee,  inora 
than  the  entire  amount  of  the  expenses  so  incurred,  and  that  he  volun- 
tarily paid  the  specific  legacies  without  requiring  refunding  bonds 
from  the  legatees. 

APPEAL,  from  the 'Chancery  Court  of  Pike. 
Heard  before  the  Hon.  N.  W.  COGKE. 

THE  bill  in  this  case  was  filed  by  Wilborn  C.  White,  the 
.appellant,  who  was  the  executor  of  the  last  will  and  testa- 
ment of  John  White,  deceased,  and  also  the  residuary  lega- 
tee under  the  will,  against  Mrs.  Sarah  Easters  and  others, 
who  were  also  legatees  under  the  will.  Its  object  was  to 
compel  the  defendants  to  refund  to  the  complainant,  from 
the  amounts  which  he  had  paid  to  them  in  satisfaction  of 
'  their  respective  legacies,  their  prorata  share  of  expenses 
subsequently  incurred  by  him  in  defending  a  chancery 
suit,  the  object  of  which  was  to  set  aside  the  probate  of 
the  will.  The  chancellor-  dismissed  the  bill,  on  motion,  for 
want  of  equity;  >aud  his  decree  is  now  assigned  as  error. 

C.  CUXNIXGUAM,  for  appellant. 

STONE,  J.— The  will  of  John  White,  out  of  which  this 
litigation  arises,  is  made  up  entirely  of  specific  legacies  of 
considerable  value,  a  few  inconsiderable  pecuniary  legacies 
of  ten  dollars  each,  and  a  residuary  clause  in  favor  of  Wil- 
born C.  White,  who  was  appointed  executor.  The  com- 
plainant seeks  to  have  the  specific  legatees  refund  to  him, 
because,  as  he  avers,  after  he  had  assented  to  the  legacies 
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and  given  them  off,  suits  were  instituted  against  him  as 
executor,  which  he  has  defended  successfully;  but,  in  de- 
fending them,  he  alleges  that  he  has  been  required  to  pay 
.out  large  sums  of  money;  and  to  devote  his  personal  atten- 
tion, for  which  he  seeks  to  recover  some  twenty -seven  hun- 
dred to  three  thousand  dollars. 

We  are  informed  by  th'e  exhibit  to  the  bill,  that  the  ex- 
ecutor received,  under  the  clause  in  his  favor,  the  sum  of 
about  twenty-nine  hundred  dollars,  being  more  than  the 
sum  he  claims  to  have  allowed  him  for  the  expenses  of  the 
after-litigation.  The  bill  •does  not  allege  or  claim  that 
any  greater  sum  should  be  paid  the  executor  than  the  ex- 
hibit shows  he  has  received  as  his  legacy,  and  there  is 
nothing  in  the  bill  or  exhibit  which  enables  us  to  deter- 
mine what  portion  of  the  sum  of  $2,987  54  accrued  to  the 
executor  under  the  specific  clause  to  him,  and  what  portion 
under  the  residuary  clause.  This  matter  being  left  in 
doubt,  we  must  construe  the  clause  most  strongly  against 
the  pleader.  The  averments  of  the  bill  are,  that  the  ex- 
ecutor has  paid  out  money  exceeding  two  thousand  dollars, 
and  that  he  and  Mr.  Siler  have  agreed  on  seven  hundred 
dollars,  as  his*compensation  for  commissions,  and  for  per- 
sonal services  in  superintending  the  litigation.  These  two 
amounts,  added  together,  make  up  a  sum  exceeding  twen- 
l^-seven  hundred  dollars;  but  how  much  they  exceed  that 
amount,  we  are  not  informed.  The  bill,  then,  fails  to  show 
that  the  complainant  is  entitled  to  receive  a  greater  sum 
than  has  accrued  to  him  as  residuary  legatee. 

In  the  most  favorable  aspect  in  which  we  can  view  this 
case,  it  is  a  bill  by  a  residuary  legatee,  against  specific  leg- 
atees, to  obtain  from  the  latter  a  pro-rata  abatement  of  their 
legacies  for  the  payment  of  debts.  The  rule  is  clear,  be- 
yond all  question,  that  specific  legacies  are  not  subject  to 
abatement,  until  the  residuary  legacy  is  exhausted. — White 
&  Tudor's  Leading  Cases,  (3d  edition,)  pages  500-505; 
1  Roper  on  Legacies,  356-7,  410-11  ;  Lomax  on  Ex'rs, 
(2d  edition,)  304-7. 

The  bill  failing  to  present  a  case  for  abatement  of  the 
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specific  legacies,  even  if  the  property  had  remained  in  the 
hands  of  the  executor  undistributed,  we  need  not  inquire 
of  another  very  grave  question  in  this  case — namely, 
whether  the  executor,  after  voluntarily  surrendering  the 
legacies,  without  requiring  refunding  bonds, -has  made  a 
case  which  authorizes  him  to  call  for  contribution.  On  this- 
question  we  decide  nothing. — See  Alexander  v.  Fisher, 
18*Ala.  374;  Moore  v.  Lesimtr,  33  Ala.  237-245. 
The  decree  of  the  chancellor  must  be  affirmed. 


LOTT  vs..  ROSS  &  CO. 

[BILL  IN  EQUITY  TO  ENJOIN  COLLECTION  OF  SPECIAL  TAX.] 

1.  Statutory  power  of  corporation  to  levy  sftecial  tax. — A  grant  of  power  to  '• 
•  a  corporation  to  levy  a  special  tax  must  be  strictly  construed,  and  any" 

doubtful  question  as  to  the  extent   of  the  power  must  be  decided 
against  the  corporation. 

2.  Construction  of  statute  authorizing  special  tax  for  Improvement  of  lay 
and  hatbor  of  Mobile. — The  5th  section  of  the  act  approved  February 
-21, 1860,  entitled  :'  An  act  fo^the  improvement  of  the  bay  and  harboF 
of  Mobile,"   (Session  Acts  1859,  p.  538,)  which  authorizes  the  assess- 
ment and  collection  of  a  special  tax,  "  not  exceeding  twenty   cente 
ttpon  each  hundred  dollars  of  taxable  property  within  said  county, 
does  not  authorize  the  imposition  of  a  tax  on  the  gross  amount  of 
sales  of  merchandise. 

APPEAL  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  N.  W.  COCKE. 

The  bill  in  this  case  was  filed  by  W.  H.  Ross  &  Co., 
against  Eiisha  B.  Lott,  who  was  the  tax-collector  of  Mobile 
county,  for  the  purpose  of  enjoining  the  collection  by  the 
defendant  of  a  special  tax,  which  was  levied  under  the  act 
approved  February  21st,  1860,  entitled  "An  act  for  the 
improvement  of  the  bay  and  harbor  of  Mobile."  The 
complainants  were  wholesale  and  retail  grocers  in  the  city. 
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of  Mobile,  and  the  tax  which  the  defendant  was  seeking  to 
collect  was  twenty  per  cent,  on  the  gross  amount -of 
sales  of  merchandise  made  ,by  them  during  the  tax  year. 
The  cause  was  submitted  to  the  chancellor  on  an  agreed 
statement  of  facts,  on  which  he  rendered  a  decree,  ,per- 
petually  enjoining  the  collection  of  the  tax  complained  of ; 
and  his  decree  is  now  assigned  as  error. 

A.  R.  MANNING,  and  ALEX.  McKiNStRY,  for  appellant. 
J.  J^.  SMITH,  contra. 

R.  W.  WALKER,  J.— By  the  4th  se'ction  of  the  act 
"  for  the  improvement  of  the  bay  and  harbor  of  Mobile," 
and  in  order  to  aid  the  board  of  harbor  commissioners  in 
the  performance  of  its  powers  and  duties  under  that  act, 
the  president  and  commissioners  of  revenue  for  the  county 
.of  Mobile  were  authorized  to  issue  county  bonds,  to  an 
amount  not  exceeding  $800,000  ;  and  by  the  5th  section 
it  was  provided,  "that  for  the  purpose  of  giving  credit  to 
said  bonds,  and  providing  the  meuns  of  paying  the  interest 
upon  them,  and  meeting  the  principal  thereof,  said  presi- 
dent and  commissioners  of  revenue  shall  cause  to  be  assessed 
and  collected  from  the  county  of  Mobile,  for  a  term  not 
exceeding  ten  years,  an  annual  tax  not  exceeding  twenty 
cents  upon  each  hundred  dollars  of  taxable  property  within 
said  county,  with  the  assessing  of  which  the  tax-assessor, 
who  now  is  or  may  be  for  said  county  of  Mobile,  shall  be 
charged,  under  such  obligations,  liabilities,  and  duties,  as 
are  now,  or  may  hereafter  by  law  be  imposed,  for,  assessing 
the  ordinary  taxes  for  said  county;  and  said  tax  shall  be 
collected  by  the  officer  that  now  is,  or  by  law  may  be, 
charged  with  the  collection  of  taxes  for  said  county  of  Mo- 
bile ;******  and  said  tax-collector  shall  be 
liable  for  and  in  respect  to  the  same,  or  for  neglecting  to 
collect  the  same,  in  the  same  manner,  and  to  the  same  ex- 
tent, that  he  now  is,  or  by  law  may  be,  for  and  on  account 
vof  the  ordinary  taxes  for  said  county." — Acts  '59-60,  p.  53S. 
The  only  question  for  us  to  decide  is,  whether  the  au- 
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thority.to  assess  and  collect  a  tax,  *'  not  exceeding  twenty 
cents  upon  each  hundred  dollars  of  taxable  property  within 
said  county,"  conferred  the  power  to  levy  a  tax  of  twenty 
cents' upon  each  hundred  dollars  of  the  gross  amount  of 
sales  of  merchandise  made  by  the  appellees  during  the  tax 
year.  In  ascertaining  what  is  taxable  property  under  this 
acf,  it  is  undoubtably  proper  to  look  to  the  general  tax 
laws  of  the  Stater  Whatever  'property  within  the  county 
of  Mobile'  is  subject  to  taxation  under  those  laws,  is  liable 
'to  be  taxed  under  this  act ;  and  the  converse  of  the  propo- 
sition is  also  true.— City  of  Buffalo  v.  Leconteulx,  15  New 
York,  451;  City,  of  Richmond  v.  Daniel,  14  Gratt.  385; 
10  Wend.  186,  '  But  it  by  no  means  follows,  that  every 
subject  of  taxation,  under  the  State  laws,  can  be  considered 
as  embraced  by  the  terms  "taxable  property"  employed  in 
this  act.  Under  the  Code,  there  are  many  subjects  of  taxa- 
tion, which  are  not  property,  nor  taxed  as  property.  The 
poll-tax,  the  tax  on  free  negroes,  and  the  large  class  of 
license  taxes,  are  illustrations  of  this.  Section  391  of  the 
Code  begins  with  the  provision,  that  "taxes  are  to  be  as- 
sessed by  the  assessor  in  each  county,  on  and  from  the 
following  subjects,  and  at  the  following  rates  ;"  and  the 
distinction  between  property  made  liable  to  taxes,  and  other' 
subjects  of  taxation',  is  clearly  drawn  in  various  sections  of 
the  Code,  (see  §371,  sub-divisions  1,  2,  3,  17,  18,81; 
§§  397,  403,  423,  subdivision  2;  $§  429,  432,  443-4,)  and 
in  the  subsequent  legislation  of  the  State.— See  Acts  1853-4, 
pp.  3-4,  ^  2,  5. 

The  Code  provides,  that  "  there  shall  be  assessed  on  the 
gfoss  amount  of  sales,  in  or  during  such"  tax  year,  of  mer 
chandise,  fruit,  or  confectionary,  or  any  article  or  com- 
modity not  herein  specially  taxed,  made  by  any  person  en- 
gaged in  the  business  of  selling ;  on  each  hundred  dollars, 
and  at  that  rate,  twenty  cents." — Code,  ^  391,  subdivision 
22.  But,  as  we  have  seen,  the  mere  fact  that  by  the  gen- 
eral law  a  tax  is  levied  upon  sales  of  merchandise,  does  not 
show  that  they  are  taxed  as  property.  By  the  same  law, 
taxes  are  to  be  collected  "on  each  lecture  to  which  en- 
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trance  fees  are  charged,"  on  "  official  seals,"  on  "  each  suit 
in  the  supreme  court,"  &c.  (Code,  ^  395-6,  403,  407-8)  ;/ 
and  it  will  not  be  pretended  that  any  of  these -are  taxes  on 
property. 

The  appellant  must  show,  therefore,  either  that  this 
tax  upon  sales  of  merchandise  is  a  tax  upon  property,  or  that 
the  word  'property,"1  as  employed  in. the  act  under  consid- 
eration, jis  net  to  be  understood  in  its. usual  sense,  as  desig- 
nating what  one  is  the  owner  or  possessor  of,  but  should, 
be"  construed  as  synonymous  with  the  more  comprehensive 
word  subjects.  That  the  first  of  these  propositions  cannot 
be  maintained,  we  consider  too  plain  for  argument.  A  tax 
upon  "'the  gross  amount  of  sales  of  merchandise",  under 
section  391  of  the  Code,  is  not  a  tax  upon  the  goods  them- 
selves, or  the  fruits  of  the  sale,  but  upon  the  business  or  act 
of  selling.-  This  i.s  not,  then,  a  property  or  income  tax,  but 
an  occupation  or  privilege  tax,  the  amount  being  regulated 
by  the  extent  to  which  the  privilege  has  been  enjoyed. — 
See  Mosely  v.  lift,  4  Florida,  402 ;  State  v.  Stephens,  4  Texas, 
137  ;  State  v. -Sock,  9  Texas,  369;  De  Wittv.  Hays,  2  Cal.  ' 
468  ;,  Code,  §  392  ;  Acts, '53-4,  p..  4,  §  5  ;  Acts  '59-60,  p. 
12  ;  Nathanv.  Louisiana,  8  How.  (U.  S.)  80-1. 

Nor  are  we  able  to  decide  that  the  words  "  taxable  prop- 
erty" are  here  used  in  the  sense  of  ".taxables",  or  "taxable 
subjects,"  and  not  according  to  their  ordinary  signification, 
of  things  taxed  which  are  the  subject  of  ownership.  Un- 
doubtedly, the  word  'property'  is  sometimes  employed  in 
revenue  laws  in  this  larger  sens-3  of  "subjects,"  and, so  em- 
braces everything  liable  to  taxation.  Such  will  be  the 
construction  of  the  word  wherever  the  context  requires  it, 
or  wherever,  if  not  so  understood,  the  plain  object  of  the 
•  law  would  be  defeated.  It  was  upon  this  principle  that 
the  case  of  Carter  v.  Mercer  {9  Ala.  556)  was  decided  ; 
and  upon  the  same  principle,  the  word  "  property," '  as 
found  in  some  of  the  sections  of  the  Code  relating  to  taxes, 
might  be  construed  to  embrace  subjects  of  taxation,  which 
are  not  property  in  Jthe  legal  sense  of  that  word.-^See 
^  424,426-7,453. 
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But,  as  we  have  seen,  the  Code  xdoes,  in  numerous  in- 
stances, draw  a  clear  distinction  between  "property" 
taxed,  and  ofher  subjects  or  items  of  taxation.  And  where 
the  words  'taxable  property'  occur  in  an  independent  act, 
it  would  seem  that  they  should  be  understood  in 'the  sense- 
of  things  taxed  which  are  susceptible  of  ownership  or  pos- 
session, unless  there  is  something  in  the  context  which 
affixes  to  them  a  different  meaning,  or  unless  the  plain  ob- 
ject of  the  law  will  be  defeated  if  they  are  not  held  to  cover 
subjects  of  taxation  which  are  not  property  in  the  ordinary 
sense. 

In  the  present  case,  we  are.,  unable  to  discover  anything 
in  the  context,  which  requires  us'to  wrest  the  words  from 
their  ordinary  meaning;  and  certainly  we, cannot  affirm, 
that  the  plain  object'  of  this  law  will  be  defeated  if  we  do 
not  interpret  them  in  the  larger  sense  contended  for.  The 
context  shows,  that  the  words  cannot  be  construed  to  em- 
brace all  taxable  subjects.  The  tax  is  to  be  assessed  "  upon 
each  hundred  dollars"  of  the  things  taxed  ;  and  as  there  is 
a  large  class  of  taxable  subjects  hot  susceptible  of  valua- 
tion, and  of  which  a  pecuniary  amount  is  not  predicable, 
such  as  the  poll,  licenses,  professions,  seals,  suits,. &CM  it 
it  is  obvious  that  we  cannot  understand  the  Words  as  em- 
bracing everything  subject  to  taxation  under  the  general 
law. 

On  the  other  hand,  the  entire  context  is  consistent  with 
the  idea,  that  'property'  in  its  ordinary  sense  was  all  that 
was  meant;  and  on  that  construction  of  the  words,  an 
ample  field  is  allowed  for  the  operation  of  the  law,  and 
none  of  the  objects  the  legislature  had  in  view,  so  far  as 
they  are  disclosed  by  the  terms  of  the  act,  $re  defeated. 
See  Mosely  v.  Tift,  4Florida*  402  ;  Jotlnson  v.  City  of  Lex- 
ington. 14  B.  Monroe,  '648;  City  of  liicltmond  v.  Daniel, 
14  Gratt.  3S5. 

But,  if  there  were  a  doubt  upon  the1*  subject,  it  would 
be  removed,  when  we  remember  that  this  is  a  grant  of 
power,  of  a  special  and  unusual  character,  to  a  subordinate 
body.  No  legal  principle  is  more  familiar,  or  more  firmly 
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established,  than  that  grants  of  power  to  a  corporation,  or 
other  subordinate  body,  are  to  be  construed  strictly  against 
such  corporation  or  body.  Without  pausing  to  inquire 
whether  there  may  not  be  exceptions  to  the  general  prin- 
ciple just  stated,  we  are  satisfied  that,  if  there  are  any  such, 
a  grant  of  the  power  of  taxation  to  county  commissioners, 
in  aid  of  an  improvement  outside  of  the  county  limits,  is- 
not  one  of  them.  The  general  rule  of  construction,  gov- 
erning grants  to  corporations,  applies  in  all  its  vigor  to 
such  a  case.  According  to  that  rule,  the  power  claimed 
must  be  granted  in  plain  words,  :or  by  necessary  implica- 
tion ;  or,  as  it  is  expressed  by  Chiefs-justice  Black,  "  in  the 
construction  of  every  charter,  to  be  in  doubt  is  to  be  re- 
solved, and  every  resolution  which  springs  from  doubt  is 
against  the  corporation."— Penn.R.R.  Co.  *>.  Canal Comm'rs, 
21  Penn.  9;  City  of  Richmond  v.  Daniel,  14  Q-ratt.-  3S6-&; 
Grand  Lodge  v.  Waddctt,  June  term,  I860;  Sedgwick  on 
Statutes,  466;  City  Council  v.  Plankroad  Co.,  SI  Ala.  83; 
Nichol  v.May or  of  Nashville,  9  Humph.  262 ;  Kyle  v.  Malm, 
8  Ind.  34.  If,  therefore,  there  be  a  doubt  about  the  extent 
of  the  power  granted  in  this  case,  we  must  give  the  bene- 
fit of  that  doubt  to  the  citizen  whose  property  is  sought  to 
be  subjected;  and,  lest  the  power  may  have  a  larger  scope 
than  was  intended  by  the  legislature,  we  must  limit  it 
within  bounds  which  are  so  plainly  embraced  by  the  words 
of  the  grant  as  to  be  free  from  doubt. 

On  the  whole,  our  conclusion  is,  that  the  tax  was  not 
authorized  by  the.&ct  under  which  it  appears  to  have  been 
levied. 

Decree  affirmed. 


11 


162  ALABAMA. 


City  Council  of  Montgomery  v.  The  State,  ex  rel.  Dickerson  et  al. 


CITY  COUNCIL  OF  MONTGOMERY  vs.  THE  STATE, 
EX  EEL.  DICKERSON  ET  AL. 

[itei/iN  EQurr¥  to  BNJOIN  COLLECTION  OF  SPECIAL  TAX  BY  MUNICIPAL. 
CORPORATION,] 

3.  .Construction  of  act  of-  Feb.  24,  1860,  authorixing  city  of  Montgomery  to 
.aid  South  and  North  Alabama  railroad.  —  The  act  "to  authorize  the 
city  of  Montgomery  to  aid  in  the  construction  of  the  South  and 
North  Alabama  railroad  ",  approved  February  24,  J8(>0,  which  au- 
thorizes the  corporate  authorities  of  said  city,  "in  such  manner. 
as  they  may  deem  expedient,  to-  take  fKc  sense  of  tJie  holders  of 
real  estate  in  said  city,  upon  the  proposition  to  raise  by  tax  upon  real 
estate  '*  a  specified  sum,  to  be  invested  in  stock  of  said  railroad  com- 
pany, requires  that  the  sense  of  all  the  holders  of  real  estate  in  the 
city  shall  be*  ascertained,  by  an  expression  of  their  -wishes  per  capita, 
before  the  proposed  tax  can  bo  levied  :  an  election-,  held  under  an  or- 
dinance of  the  corporate  authorities,  by  which  it.  is  provided  that  tlxe 
vote  shall  be  taken  pro  rata  according  to  the  value  of  the  real  estate 
owned  by  the  respective  voters,  ''  each  voter  being  allowed  one  vote  for 
every  •'hundred  dollars  of  assesed  real  estate  oicned  l>y  him",  is  not  a  com- 
pliance with  the  terms  of  the  act;  and  although  it  appears,  from  the 
register  kept  by  the  managers  of  the  election,  that,  of  all  the  persons 
Avho  voted  at  such  election,  a  majority  in  number  voted  for  the  tax, 
this  does  not  cure  the  defect  in  holding  the  election  on  illegal  prin- 
ciples, which  may.  hav^e  prevented  persons  from  voting. 

APPEAL  from,  the  Chancery  Court  at  Montgomery. 
Heard  before  the  HOB.  N.  W.  COCKE. 


IB  this  case  'Was  filed  in  the  name  of  the  State, 
on  the  relation  of  L.  H.  Dickerson,  Thos.  0.  Glasscock, 
and  others,  citizens  and  owners  of  real  estate  in  the  city  of 
Montgomery,  against  the  corporate  authorities  of  said  city, 
to  enjoin  and  restrain  the  collection  of  a  special  tax,  which 
the  defendants  had  assessed,  and  were  about  to  collect,  un- 
der the  authority  of  an  act  of  the  legislature,  and  an  elec- 
tion held  under  the  authority  supposed  to  be  conferred  by 
that  act.  The  act  referred  to  may  be  found  in  the  Session 
Acts  of  1859-60,  (pp.  193-4,)  and  is  in  the  following 
words  :  '•* 
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"AN  ACT  to  authorize  the  city  of  Montgomery  to  aid  in 
the  construction  of  the  South  and  North  Alabama  railroad." 
Approved  February  24,  1 860. 

"Section  1.  Be  it  enacted",  &c.,  "That  the  munici- 
pal authorities  of  'the  city  of  Montgomery  are  hereby  au* 
thorized,  in  such  manner  as  they  may  deem  expedient,  to 
take  the  sense  of  the  holders  of  real  estate  in  said  city  uport' 
the  proposition  to  raise  by  tax  upon  real  estate,  not  to  ex-*- 
ceed  two  per  cent,  per  annum,  the  sum  of  three  hundred 
thousand  dollars,  to  be  invested  in  stock  of  the  South  and' 
North  Alabama  Railroad  Company. 

"Section  2.  Be  it  further  enacted,  That  if  the  holders  of 
real  estate  shall  decide  in  favor  of  the  said  tax,  it  shall  then 
be-  lawful  for  the  said*  city  authorities  to  prescribe  and  di- 
rect the  manner  in  which  scrip  shall  be  issued  to  the  per- 
sons taxed,  as  evidence  of  the  amount  of  taxes  paid  by 
them  ;  which  said  scrip  shall  be  convertible  into  stock  of 
said  road,  under  such  rules  and  regulations  as  the  said  rail- 
road company  may  prescribe. 

"Section- 3.  J3e  it  further"  enacted,  That  any  real-estate 
owner  shall  have  the  right  to  prepay  his  taxes  for  two  or 
more  years  at  his  pleasure,  taking  the  existing  assessment 
as  the  basis,  and  shall  be  allowed  a  r-eduction,  upon  the 
principles  of  discount  that  prevail  in  banking  operationsj 
on  making  any  prepayment,  and  be  entitled  to  scrip  ac- 
cordingly. 

"  Section  4.  Be  it  further  enacted,  That  all  laws  repug- 
nant to  the  provisions  of  this  act  are  hereby  repealed." 

To  carry  out  the  provisions  of  this  act,  and  to  ascertain 
tlie  sense  of  the  holders  of  real  estate  in  the  city  on  the 
proposed  tax,  the  corporate  authorities  of  the  city,  on  the 
19th  March,  1860,  adopted  certain  resolutions,  providing 
for  the  holding  of  an  election  ;  and  the  mayor  of  the  city, 
by  an  advertisement  published  in  the  city  rjewspapers, 
gave  notice  of  the  intended  election.  The  said  resolutions 
and  advertisement' were  in  these  words  : 

"  Whereas,  the  legislature  of  Alabama,  at'its  recelit  se's- 
sion,  passed  an  act  relative  to  aiding  the  Sou  tlKand'' North 
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Alabama  railroad,  which  law  requires  action  of  the  city 
council  to  make  it  binding  and  of  full  force  :  Therefore  be 
it  resolved, 

"  1.  That  the  mayor  be  authorized  to  issue  his  proclama- 
tion for  an  election  of  the  real-estate  owners  of  this  city, 
to  be  held  on  Saturday,  the  31st  inst.,  to  decide  pro  or  con. 
the  question  of  taxation  by  the  city  for  the  benefit  of  the 
South  and  North  Alabama  railroad,  as  per  the  recent  act 
of  the  legislature,  entitled  "An  act  to  authorize  the  city  of 
-Montgomery  to. aid  in  the  construction  of  the  South  and 
North  Alabama  railroad '. 

"2.  That  all  real-estate  owners,  residents  or  otherwise, 
of  the  age  of  twenty-  one  years,  shall  be  entitled  to  vote  in 
'  said  election,  in  person,  or  by  proxy  ;  and  all  minors,  own- 
ing real  estate  within  the  city,  shall  be  represented  by  their 
respective  guardians,  voting  in  their  stead  ;  and  the  admin- 
istrator, executor,  or  executrix  of  any  estate,  shall  be  en- 
titled to  vote  on  the  real  estate  they  represent  in  trust. 
.  "3.  That  the  vote  in 'said  election  shall  be  taken  pro 
rata,  according  to  the  present  assessed  value  of  the  real  es- 
tate each  voter  may  own ;  each  voter  being  allowed  one  vote 
for  every  one  hundred  dollars  of  assessed  real  estate  owned 
by  such  voter ;  and  if  said  election  shall  decide  in  favor  of 
this  tax,  then  the  city  council  is  authorized  and  hereby  in- 
structed to  levy  the  full  tax  of  two  per  cent,  per  annum 
on  all  real  estate,  in  accordance  with,  and  for  the  speedy 
promotion  of  the  end  for  which  said  act  was  passed." 

"RAILROAD    TAX." 

"Notice  is  hereby  given,  that  an  election  will  be  held  at 

the  court-house,  on  Saturday,  the  31st  instant,  under  the 

management  of  I.  W.  Roberts,  B.  R.  Jones,  and  W.  P. 

Vanderveer,  to  take  the  sense  of  the  owners  of  real  estate 

n  the  city  of  Montgomery,  upon  the  proposition  to  raise 

by  tax  upon  real  estate  the  sum  of  three  hundred  thousand 

•dollars,  to  be  invested  in  stock  of  the  South  and  North 

Alabama  Railroad  Company.     The  election  will  commence 

at  9  o'clock  a.  w.,  and  close  at  4  o'clock,  p.  m* ;  and  will, 
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in  all  respects,  be  governed  by  the  regulations  prescribed 
in  the  following  preamble  and  resolutions,  adopted  by  the 
city  council  on  the  19th  instant." 

(Signed  by  the  mayor,  and  dated  March  20,  1860.) 

The  election  was  held  on  the  appointed  day.  The  man- 
agers reported,  "that  thirty  thousand  seven  hundred  and 
thirty-four  votes  were  cast  in  favor  of  taxation,  and  six 
thousand  four  hundred  and  thirty  votes  against  taxation"-; 
and  their  return  contained  a  list  of  the  names  of  the  persons 
who  voted,  and  the  number  of  votes  cast  by  each  in  his 
own  right, -or  as  agent,  guardian,  &c.,  showing  that  twp 
hundred  and  forty-three  persons  voted  for  the  tax,  in  per- 
son or  by  proxy,  while  one  hundred  and  two  voted  against 
it.  The  city  council  passed  resolutions,  a  few  days  after 
this  election  was  had,  providing  for  the  prompt  payment 
and  collection  of  the.  tax.  -  The  bill  sought  to  enjoin  the 
collection- of  the  tax,  on  the  ground  that  the  election  was 
not  held  in  accordance  with  the  requirements  of  the  act  of 
the  legislature,  and  that  the  act  itself  was  unconstitutional 
and  void.  The  defendants  filed  an  answer,  admitting  all 
the  facts  alleged  in  the  bill,  as  above  stated,  and  insisting 
on  the  validity  of  the  act  and  proceedings  under  which 
they  were  seeking  to  collect  the  tax ;  and  they  also  demur- 
red to  the  billr  for  want  of  equity.  The  chancellor  over- 
ruled the  demurrer,  and,  on  final  hearing,  rendered  a  decree 
for  the  complainant;  and  his  decree  is  now  assigned  as 
error. 

GOLDTHWAITE,  RICE  &  SsMPLE,  for  appellants. 
JNO.  A,  ELMOEE,  and  Jos.  S.  WINTER,  contra. 

A.  J.  WALKER,  C.  J.— It  is  certain  that  the  taking  "of 
the  sense  of  the  holders  of  real  estate"  in  the  city  of  Mont- 
gomery was  an  indispensable  condition  precedent  to  the 
power  of  taxation  by  the  corporation  of  that  city,  under 
the  act  approved  24th  February,  1860. — Pamphlet  Acts  of- 
'59-60,  page  193.  The  corporation  had  >no  authority  to-» 
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tax,  until  it  was  sanctioned  by  the  sense  of  the- holders  of 
real  estate,  taken  "  as  required  by  the  law."  The  want  or 
absence  of  this  preliminary  step  is  a  complete  negation -of 
the  power  to  tax.  The  power  was  dependent,  not  upon 
the  fact  that  the  sense  of  the  real-estate  holders  favored  its 
exercise, 'however  clearly  that  fact  might  be  now  proved, 
tut  upon;the  condition,  that  such  "sense"  had  been  taken, 
and  that  the  expression  of  it  was  in  favor  of  the  power. 
It  is,  therefore,  not  necessary  for  those  who  assail  the  tax 
imposed,  to  show  that  the  sense  of  the  reaL-estate  holders 
was  opposed  to  the  tax.  ''The  want  of  power  to  levy  the 
tax  is  shown,  whenever  it  appears  that  the  condition  prece- 
dent was  not  performed. '  The  equity  of  the  complainants 
bill  is  maintained,  if  it  is  averred  and  proved,  that  the  im- 
position of  the  tax  was  not  preceded  by,  and  based  upon, 
the  requisite  preliminary  step. 

The  bill  avers,  that  a  certain  ordinance,  consisting  of 
three  sections,  was  passed  by  the  city  council ;  that,  in  pur- 
suance of  that  ordinance,  an  election  was  held;  and  that 
the  city  council,  acting  on  the  presumption  thai;  the 

.  election  was  legal  and  the  sense  of  the  holders  of  real 
estate  in  favor  of  the  •  tax,  proceeded  to  collect  the  tax. 
We  think  it  thus  appears -with  reasonable  certainty, 
that  the  election  m  pursuance  of  the  ordinance  was 
the  thing  done  upon  which  the  city  council  predicated 
its  authority  to  levy  the  tax,  and  relied  as  a  fulfillment  of 

'the  condition  precedent.  To  intend  against  the  pleader 
that  something  else  was  done,  which  amounted  to  a  taking 
of  the  sense  of  the  real-estate  holders,  would  be  extending 

•  the  iutendments  against  the  pleader  with  unreasonable  se- 

-  verity.     If;  then,  the  election,  held  in  pursuance  of  the  or- 
dinance  above  named,  was  not,  within  the  meaning  of  the 
statute,  a  taking  of  th6  sense  of  the  real-estate  holders  in 
the  city,  the  absence  of  the  necessary  condition  precedent 
to  the  exercise  of  the  power  of  taxation  is  averred,  and  the 
tax   is  illegal.      Therefore,  the  equity  of  the  bill  hinges 
upon  the  question,  whether  the  sense  of  the  proper  class 

*  of  persons  wras  taken  by  the  election.     The  right  to  relief 
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upon  the  proof  depends  'upon  the  same  question;  and  the 
treatment  of  the  question  as  it  arises  upon  the  proof  will 
only  be  varied  so  far  'as -to  bring  to  view  some -new  facts, 
giving  rise  to  additional  questions  urged  on  the  part  of  the 
defendant.  A  consideration  of  the  case  upon  the  proof 
will,  therefore,  comprehend  all  the  points  to  be  decided. 
We  will,  therefore,  proceed  to  inquire,  whether  the  city 
council  ha-ve  taken  the  sense  of  the  real-estate  holders, 
looking  to  the  facts  alleged  in  the  bill,  and  the  other  ma- 
terial facts  proved. 

Authority  is  given  by  the-first  section  of  the  act  of  I860 
to  the  municipal  authorities  of  the  city  of  Montgomery,  "in 
such  manner  as  they  may  deem  expedient,  to  take  the  sense 
of  the  holders  of  real  estate  in  said  city,  upon  the  proposi- 
tion to  raise  by  tax  upon  real  estate,  not  to  exceed  two  per 
cent,  per  annum,  the  sum  of  -three  hundred  thousand  dol- 
lars," &e.  "The  expression  "holders  of  real  estate"  is  de- 
scriptive of  the  persons  whose  sense  was  to  be  taken.  •  It 
includes  all  persons  who  were  in  fact  holders  of  real  estate. 
The  sense  of  those  persons  could  only  be  determined  by 
an  expression  of  their  wishes  per  capita.  It  could  not  be 
determined  by  the  result  of  an  election  where  each  individ- 
ual was  allowed  a, Vote  for  each  hundred  dollars  in  value  of 
his  real  estate.  If  it  could,  -we  might  have  the  absurdity 
of  an  expression  of  the  sense  of  a  thousand  holders  of  real 
estate,  by  the  votes  of  a  hundred  of  the  number,  who  hap- 
pened to  own  more  land  in  value  than  all  the  rest.  The 
authority  given  was  to  take  the  sense  of  the  individuals 
who  belonged  to  the  particular  class  of  persons,  on  terms  of 
equality,  without  any  discrimination  based  upon  the  value 
of  real  estate  owned.  An  enlarged  discretion  as  ta  the 
manner  of  taking  "the  sense"  is  certainly  given;  and  that 
may  authorize  a  regulation  as  to  whether  the  vote  should  be 
viva  voce  or  by  ballot,  and  as  to  the  places  and  time  of 
voting,  and,  perhaps,  as  to  whether  an  election  should  .be 
held,  or  the  vates  privately  gathered  by  an  appointed  agent. 
There  are,  doubtless,  other  matters  which  fall  within  the 
scope  of  the  discretionaiy  control  over  the  manner  of  tak- 
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ing  "the  sense."  But  that  control  extends  to  the  manner. 
It  cannot  justify  any  discrimination  among  the  persons  be- 
longing to  the  particular  class.  The  sense  of  that  class  is 
to  be  taken,  and  the  discretion  is  confined  to  .the  manner 
in  "which  that  thing  is  to  be  done. 

By  the  third  section  of  the  ordinance  of  the  city  council 
already  noticed,  it  was  directed,  that  the  vote  should  be 
taken  pro  rota,  according  to  th£  assessed  value  of.  the  real 
estate  of  the  respective  voters,  (each  having  one  vote  for 
every  hundred  dollars  in  value  of  his  real  estate,)  and  that 
the  tax  should  be  levied  if  the  decision  by  the  election  sa 
held  should  be  in  favor  of  it.  The  decision  at  such  an 
election,  by  a  majority  of  votes  in  favor  of  the  tax,  would 
only  indicate  that  the  persons  who  owned  a  major  portion? 
in  value  of  the  real  estate  were  in  favor  of  the  tax — not 
that  the  sense  of  a  majority  of  the  persons  who  composed 
the  class  described  as  holders  pf  real  estate  was  in  favor 
of  it.  Understanding  the  import  of  the  expression  in  ref- 
erence to  taking  the  sense  of  the  real-estate  holders  as  has 
been'above  stated,  we  must  decide,  that  such  an  election 
would  not  be  a  taking  of  the  sense  of  sujch  persons.  There- 
fore, the  bill,  in  showing  that  the  tax  was  levied  in  pre- 
sumption of  the  legality  of  such  an.  election  held  in  pur- 
suance of  the  ordinance  above  stated,  negatives  the  author- 
ity to  impose  the  tax.  Such  an  election,  tested  by  the  law 
in  reference  to  which  it  was  held,  was  illegal,  and  was 
no  ascertainment  of  the  sense  of  the  designated  class,  and 
no  fulfillment  of  the  condition  precedent  prescribed  by  tbe 
statute. 

The  managers  of  the  election  registered  the  names  of 
the  different  persons  who  voted  at  the  election,  and  stated 
opposite  to  each  name  the  number  of  votes  cast,  and  the 
side  upon  which  they  were  cast.  It  is  contended  for  the 
appellant,  that  an  inspection  of  the  returns  by  the  man- 
agers shows  that  a  majority  of  the  persons,  counted  per 
capita,  who  voted  at  the  election,,  were  in  favor  of  the 
tax.  We  are  not  sure  that  the  position  is  correct;  but, 
conceding  it,  to  be  so,  it  only  establishes  the  fact,  that  a 
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majority  of  the  persons  who  voted  were  in  favor  of  the 
tax.  It  falls  far  short  of  demonstrating  that  -the  sense 
of  the  holders  of  real  estate  in  the  city  was  taken,  and 
that  it  was  in  favor  of  the  tax.  An  election  was,  as 
we  concede,  a  legal  mode  of  taking  the  sense  of  the  desig-  . 
nated  class  of  persons ;  and  when  a  legal  and  properly 
appointed  electipn  is  held,  the  sense  of  a  majority  of 
those  who  vote  must  be  deemed  the  sense  of  a  majority  of 
those  entitled  to  vote.  Those  who  do  not  vote  must  be 
understood  to  consent  to  abide  the  decision  of  those  who 
do. — Ang.  &  Ames  on  Corp,  114,  §  127;  Grant  on  Corp. 
204;  First  Parish  in  Sudbury  v.  fttarnsj  21  Pick.  154;  Wil- 
cock  on  Corp.  <§>  546 ;  Oldknow  v.  Wainwrighf,  1  W.  Bla. 
229  ;  Rex  v.  Foxcroft,  2  Burr.  1-017.  .But  this  principle  can 
only  apply,  when  the  election  is  legally  proposed. — Hex  v. 
Monday  >,  2  Cow.  530 ;  Ang.  &  Ames  on  Corp.,  supra  ;  Grant 
OB  Corp.  204-20$;  Wilcock  on  Corp.  §§  544,  545,  546. 

We  think  it  is  a  teaching  of  justice  and  reason,  that 
where  an  election  is  authoritatively  proposed  to  be  held, 
upon  principles  which  are  illegal,  and  in  derogation  of  the 
equality  of  suffrage,  and  which  tend  with  reasonable  cer- 
tainty to  prevent  persons  from  voting,  the  sense  of  those 
who  do  vote  cannot  be  .taken  to  be  the  sense  of  all  who  are 
entitled  to  vote,  and  those  who  do  not  vote  cannot  be  pre- 
sumed to  consent  to  abide  the  decision  of  those  who  do. 
Every  one  of  the  characteristics  of  such"  an  election  is 
found  in  the  election  which  is  under  consideration.  The 
announcement  of  the  principles  which  should  govern  in  the 
election  was  authoritative.  It  is  not  like  the  case  of  a  mere 
ministerial  officer  announcing  an  intention  to  adopt  some 
illegal  regulation  in  the  holding  of  an  election.  It  is  the 
case  of  a  corporation,  authorized  at  its  election  to  take  the 
sense  of  a  certain  class  of  persons,  who  had  no  opportunity 
to  vote  except  as  it  might  afforded  by  the  corporation.  The 
principle  of  apro-rata  vote,  based  upon  the  value  of  real 
estate,  which  we  have  already  decided  to  be  illegal,  is 
clearly  prescribed  by  the  ordinance.  The  second  section 
of  the  ordinance,  which  declares,  in  general  terms,  that  all 
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real-estate  holders  should  be  entitled  to  vote,  is  manifestly 
qualified  by  the  third  section,  which  requires  that  the  vote 
shall  be  pro  rata.  The  managers  of  the  election,  acting 
under  the  authority  bestowed  by  the  corporation,  and  as  its 
ministerial  agents,  could  not  disregard  the  third  section, 
and  hold  the  election  under  the  principle  of  the  second,  as 
it  would  have  been  understood  in  the  absence  of  the  third. 
If  they  had  done  so,  they  wouM  have  asserted  the  superior- 
ity of  the  agent  over  the  principal ;  and  it  would  have  been 
an  election  held  by  them  ia  violation  of  their  instructions, 
and  not  an  election  held  by  the  corporation  through  their 
agency.  It  would  have  been  .a  taking  of  the  sense  of  the 
prescribed  class  by  the  managers,  and  not  by  the  corpora- 
tion. The  holding  of  the  election  upon  the  illegal  plan  of 
a  pro-rata  vote  was  a  necessary  result  of  the  ordinance, 
which  was  promulged  in  advance.  This  illegal  principle 
had,  as  we  think,  an  obvious  tendency  to  influence  persona 
npt  to  vote.  It  is  possible  that  the  repulsive  discrimina- 
tion, predicated  upon  the  value  of  real  estate,  may  have 
prevented  persons  from  voting.  •  But,  without  laying  stress 
upon  that  view,  we -think  the  knowledge  that  the  votes 
would  weigh  according  to  the  value  of  real  property,  would 
necessarily  exert  some  control  over  the  conviction  of  the 
voters  as  to  the  necessity  and  expediency,  of  casting  their 
votes,  and  consequently  over  their  determination  .whether 
to  vote  or  not?* 

Let  an  extreme  ,case  illustrate.  If  there  were  a  com- 
munity of  a  hundred  persons,  and  ten  out  of  the  hundred 
held  the  major  portion  of  the  real  estate,  in  such  an  elec- 
tion as  we  are  considering,  the  ten  could  control  the  result-; 
and  the  ninety,  knowing  their  wishes,  would  be  indifferent 
about  voting.  The  tendency  of  such  an  influence  in  larger 
communities,  with  less  difference  in  the  amount  of /real 
estate  owned  by- different  individuals,  would  be  less  strik- 
ing, but  not  less  real.  Besides  these  considerations,  it  is 
not  at  all  certain  that  a  careful  reader  of  the  ordinance  and 
mayor's  proclamation,  which  preceded  the  election,  could 
determine,  from  either  or  both,  that  his  preference  as  an  in- 
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dividual  would  be  at  all  indicated  by  the  register  kept  by 
the  managers  of  the  election.  Indeed,  it  seems  to  have 
been  a  matter  altogether  incidental  to  the  main  purpose  of 
taking  the  vote  pro  rata,  that  any  indication  of  the  vote 
per  capita  was  made.  Is  it  then  improbable,  that  persons 
detected  the  obvious  illegality  of  the  principle  upon  which 
the  election  was  held,  and,  deeming  such  an  election  void, 
abstained  from  voting?  At  least,  the  tendency  of  such  a 
knowledge  would  be  to  render  them  less  careful  to  vote, 
and  in  that  way  to  lessen  the  number  of  votes  cast. 

We  have  been  referred  to  many  decisions,  by  the  counsel 
for  the  appellant,  in  which  elections  were  held  valid,  not- 
withstanding many  irregularities  occurred ;  but,  in  those 
cases,  the  irregularities  supervened  pending  the  election, 
and  were  not  such  as  influenced  the  result.  They  afford 
no  analogy  to  the  question  involved  in  this  case. 

We  do  not  deem  It  necessary  to  notice  "any  of  the  other 
questions  which  have  been  argued.  We  do  not  wish,  how- 
ever, to  be  understood  as  affirming  that  all  the  other 
grounds,  upon  which  the  validity  of  the  tax  is  assailed,  are 
untenable.  'We  avoid  all  expression  of  opinion  upon  them, 
both  because  it  is  unnecessary,  and  because  one  of  the  court 
does  not  sit  in  the  case.  A  grave  constitutional  question 
has  been  raised  and  ably  argued.  Such  a  question  it  would 
fee  improper  for  us  to  decide,  in  the  absence  of  a  full  court, 
unless  it  was  necessary  to  do  so. 

Affirmed. 

STONE,  J.,  not  sitting. 


SPIVA  vs.  STAPLETON. 

[ACTION  TO  RECOVER  OVERSEER'S  WAGES.] 

1.  Opinion  of  witness  as  expert.— In  an  action  to  recover  stipulated  wages 
as  au  overseer,  the   question   being  whether  plaiutiif  performed  hia 
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duty  as  an  overseer,  a  witness  who  frequently  saw  the  defendant's J 
plantation  while  the  plaintiff  was  in  charge  of  it,  and  who  is  shown 
to  have  been  an  overseer  for  five  or  six  years,  may  state  that,  in  his 
opinion,  plaintiff  "  managed  pretty  well." 

2,  Proof  of  negligence  by  overseer. — Defendant  having  adduced  evidence 
showing  that,  during  the  year  plaintiff  was  acting  as  overseer  on  his 
plantation,  the  supply  of  corn  on  the  place  was  all  consumed  by  June, 
he  cannot  be  allowed  to  prove  that,  during  the  next  year,  under  a 

.  different  overseer,  the  number  of  persons,  stock,  &c.,  being  the  same 
as  in  the  preceding  year,  the  same  quantity  of  corn  lasted  until  Sep- 
tember. 

3.  Evidence  rebutting  proof  of  negligence. — In  such  case,  proof  of  the  bad 
quality  of  the  corn  on  the  place  when  plaintiff  took  charge  of  it, 
would  be  competent  evidence  forhim,  in  rebuttal ;  but  proof  of  the  bad 
quality  of  the  corn  raised  in  the  neighborhood,  unaccompanied  with 
proof  of  any  general  cause  affecting  the  crops  of  that  neighborhood, 
or  with  evidence  showing  that,  in  quality  of  soil  and  mode  of  culti- 
vation, defendant's  plantation  corresponded  with  the  lands  in  the 
neighborhood  generally,  is  too  remote  and  uncertain  to  go  to  the  jury . 
for  that  purpose. 

APPEAL  from  the  Circuit  Court  of  Wilcpx. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  John  T.  Stapleton,  against 
Edward  A.  Spiva,  to  recover  the  sum  of  $450,  alleged  to 
be  due  from'  defendant  to  plaintiff  "for  services  rendered 
as  an  overseer  during  the  year  1857";  also,  the  same  amount, 
as  "the  price  agreed  to  be  paid  by  defendant  to  plaintiff  for 
acting  as  over&er  of  his  hands  and  plantation  for  the  year 
1857";  also,  the  same  amount,  "due  by  account  on  the 
1st  day  of  January,  185S,  for  work  and  labor  done  by 
plaintiff  for  defendant,  at  his  request,  during  the  year  1857." 
"The  principal  defense  insisted  on,"  as  the  bill  of  excep- 
tions states,  "  was,  that  plaintiff  had  neglected  his  duty, 
and  violated  his  contract,  and  had  been  discharged  by  de- 
fendant, for  good  cause,  in  August,  1857."  The  matters- 
here  assigned  as  error  are  the  several  rulings  of  the  court 
below  on  the  evidence,  which  are  thus  stated  in  the  de- 
fendant's bill  of  exceptions : 

"  In  proving  performance  on  his  part,  plaintiff  intro- 
duced a  witness,  who  had  been  an  overseer  for  five  or  six 
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years,  and  who  testified,  that  he  understood  the  business  of 
an  overseer,  and  that  he  frequently  saw  the  defendant's 
plantation ;  and,  in  answer  to  a  question  by  plaintiff,  said, 
'I  think  he  (plaintiff)  managed  pretty  well.'  The  defend- 
ant objected  to  this  answer,  as  illegal  and  incompetent,  and 
insisted,  that  the  witness  should  state  facts,  and  let  the 
jury  determine  whether  the  plaintiff  managed  well  or  not, 
and  moved  to  exclude  said  answer  from  the  jury ;  but  the 
court  overruled  his  objection  and  motion,  and  the  defendant 
excepted. 

"  There  was  proof  tending  to  show  that,  when  plaintiff 
"went  on  defendant's  plantation,  there  were  some  fifteen  or 
sixteen  hundred  bushels  of  corn  on  the  place ;  but  there 
was  a  conflict  of  proof  as  to  the  quantity  ;  and  that  one 
thousand  bushels  of  corn  was  enough  to  do  the  place  from 
January  to  September,  when  new  corn  would  come  in;  but 
there  was  a  conflict  in  the  evidence,  also,  as  to  whether  the 
corn  on  the  place  when  the  plaintiff  went  there  was  suf- 
ficient. There  was  proof,  also,  tending  to  show  that  the 
corn  was  out  in  June,  and  that  defendant  had  to  buy  corn 
for  his  plantation  in  Mobile  in  June.  It  was  shown  that, 
when  the  plaintiff  went  on  the  place,  the  corn  on  it  was 
in  a  crib  and  two  rail  pens,  and  that  said  crib  and  pens 
were  then  full.  The  number  of  white  persons,  negroes, 
mules,  and  other  stock  on  the  place,  to  be  fed  out  of  said 
corn  in  1857,  was  also  shown.  Defendant  offered  to  show 
that,  in  1S58,  under  another  overseer,  and  with  about  the 
same  number  of  persons,  mules,  stock,  &c.,  the  same  crib 
held  the  corn  fed  to  them  during  the  year,  and  lasted  until 
September;  and  that  they  were  well  fed,  and  had  plenty. 
The  court  ruled  out  this  evidence,  on  the  plaintiff's  objec- 
tion ;.  and  the  defendant  excepted.  Plaintiff  introduced 
proof,  also,  showing  that  the  bulk  of  corn,  when  put  up 
in  the  shuck,  as  this  was  in  1857,  was  very  deceptive,  and 
that  the  actual  quantity  ©f  corn — (?)  On  this  point,  plaintiff 
•asked  a  witness,  what  was  the  quality  of  corn  raised  in 
.the  neighborhood  of  defendant's  plantation  in  1856 ;  to 
which,  question  the  defendant  objected,  as  illegal  and  iih- 
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competent ;  but  the  court  overruled  his  objection,  and  he 
exccpted." 

ALEX.  &-JNO.  WHITE,  for  appellant. 
BYRD  &  MORGAN,  contra. 

R.  W.  WALKER,  J.— [I.]  Construing  the  bill  of  ex- 
ceptions most  strongly  against  the  appellant,  we  under- 
stand the  statement,  that  the  witness  "saw  the  plantation 
frequently,"  to  fefer  to  the  period  when  the  plaintiff  had 
charge  of  it.  Placing,  this  construction  upon  the  bill  of 
exceptions,  the  court  did  not  err,  in  permitting  the  wit- 
ness, who  was  shown  to  be  an  expert,  to  give  his  opinion- 
that  the  plaintiff  "  managed  pretty  well." — City  Council  v. 
Gitmcr,  33  Ala.  133  ;•  1  Greenl.  Ev.  §  440;  McCrearyv.-- 
Turk,  29  Ala.  244. 

[2.]  The  evidence  that,  in  1858,  the  same  crib  full  of1 
corn  lasted  the  same  number  of  persons,  mules,  stock,  &c., 
until  the  month  of  September,  was  properly  excluded. 
The  value  of  such  testimony  as  a  basis  for  the  presumption 
of  carelessness  or  wastefulness  on  the  part  of  the  plaintiff 
would  depend  on  a  number  of  collateral  circumstances  ; 
such,  for  example,  as  the  extent  and  condition  of  the  pas- 
tures on  the  place  in  each  year,  the  amount  of  other  de- 
scriptions of  forage  used,  the  qualify  of  the  corn,  &c.,  &c.  - 
An  inquiry  into  these  various  matters  would  have  led  to 
an  indefinite  multiplication  of  the  issues;  and  for  this 
reason,  if  no  other,  the  evidence  was  properly  rejected. 

[3.]  Proof  of  the  bad  quality  of  the  corn  on  the  place 
when  the  plaintiff  took  charge,  would  have  been  compe- 
tent evidence  for  him ;  and  the  testimony  showing  the 
quality  of  corn  raised  in  the  neighborhood  in  1856,  was 
doubtless  offered  with  this  view.  For  the  purpose  of  rais- 
ing the  presumption,  that  the  corn  on  the  place  when 
the  plaintrff  took  charge  was  of  bad  quality,  it  is  possible 
that  testimony  showing  that  the  corn  raised  in  185G,  in  tho 
neigborhood  of  said  plantation,  on  lands  of  the  same  de- 
scription and  similarly  cultivated,  was  generally  of  bad 
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quality,  would  have  been  admissible. — -Steele  &  Burgess  v. 
Totvnsend.  37  Ala.  247 ;  Johnson  v.  Lightscy,  34  Ala.  173. 
But  the  testimony  admitted  was,  in  general  terms,  that  the 
quality  of  corn  raised  in  the'  neighborhood  of  the  planta- 
tion in  1856,  was  bad  ;  and  this,  we  think,  was  too  remote 
and  uncertain  to  go  to  the  jury,  unaccompanied,  as  it  was, 
by  proof  of  any  general  cause  affecting  the  crops  of  that 
neighborhood,  or  thai,  in  respect  of  quality  of  soil  and 
mode  of  cultivation,  this  particular  plantation  corresponded 
with  the  generality  of  the  lands  in  the  neighborhood. 
1  Greenl.  Ey.  §  52  ;  .Gilmer  v.  City  Council^  36-  Ala.  669, 
Judgment  reversed,  and  cause  remanded.  ,. 


DUMONT,  vs.*  .RUEPPRECHT. 

IN  EQUITY  FOR.  DISSOLUTION  OF  PARTNERSHIP.] 

I.'-  Construction  of  articles  of  partnership. — Where  the  articles  of  partner- 
ship provided,  that  the  active  partner  should  he  entitled  to  one  fourth 
of  the  net  profits,  and,  if  his  share  of  the  profits  did  not  amount  to 
$3,000  a.t  the  end  of  any  one  year,  that  the  other  partner  should  pay 
him  whatever  sum  might  he  necessary  to  make  up  that  amount ;  that 
each  partner  might  invest  in  the  partnership,  as  capital,  an  amount 
not  exceeding  §10,000,  htit  should  not  draw  out  during  the  year,  with- 
out the  consent  of  his  co-partner,  any  portion  of  the  capital  thus  in- 
vested ;  that  each  might,  from  time  to  time,  draw  out  of  the  moneys 
of  the  partnership,  for  his  private  -use,  a  specified  sum  per  month ; 
and  that  the  books  should  he  balanced,  and  a  halance-sheet  made  out, 
at  the  end  of  each  year, — held,  that  •  the  resident  partner  "was  entitled 
to  receive  §3,000  at  the  end  of  each  year,  although  the  husiness  of 
the  year  resulted  in  a  loss  to  the  firm  ;  and  that  although  he  allowed 
Ivis  share  of  the  profits,  at  the  end  of  the  first  year,  to  remain  to  his 
credit  on  the  books  of  the  firm,  it  was  not  thereby  invested  in  the 
partnership,  but  remained  his  private  property,  and  might  be  used 
cf"  withdrawn  \>y  him  at  any  time.  - 

2.  Dissolution  of  partnership;  decreed  as  o/  ii'ltat  <fofe.-i-A  court  of  equity, 
in  decreeing  the  dissolution  of  a  partnership,  may  declare  at  what 
date  the  contract  shall  he  at  an  end;  but  it  may  be  questioned, 
wbethor  a  mere  violation  of  the  articles  of  partnership  by  the  defend- 
ant, not  resulting  in  loss  or  injury,  would  moke  it  proper  for  the  court 
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to  fix  the  date  of  the  dissolution  at  an  earlier  day  than  the  abandon- 
ment of  the  partnership  by  the  aggrieved  party ;  and  where  the  only 
effect  of  a  modification  of  the  chancellor's  decree,  so  as  to  make  the 
dissolntion  take  effectf  as  of  an  earlier  day,  would  be  to  deprive  the 
defendant  of  the  right  to  the  compensation  stipulated  in  the  articles, 
and  that  compensation  is  shown  to  be  a  reasonable  allowance  for  the 
services  actually  rendered  by  him,  the  appellate  court  will  not  disturb 
the  decree. 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  M.  J.  SAFFOLD. 


THE  bill  in  this  case  was  filed,  on  the  19th  April,  1859, 
by  J.  E.  Dumont,  against  Albert  Ruepprecht,  asking  the 
dissolution  of  a  partnership  which  existed  between  the  par- 
ties, and  a  settlement  of  the  partnership  accounts.  The 
articles  of  partnership,  the  construction  of  which  was  in 
controversy,  were  in  the  following  words  :  .  . 

"Memorandum  for  articles  of  partnership,  to  be  entered 
into  between  J.  E.  Dumont  and  Albert  von  Ruepprecht, 
both  of  the  city  of  Mobile.  J.  E.  Dumont,  general  and 
commission-merchant  in  Mobile,  in  consideration  of,  and 
in  reward  for  the  faithful  services  rendered  to  his  house  by 

r  J 

A.  von  Ruepprecht,  hereby  agrees  to  take  A.  von  Ruep- 
precht into  partnership,  from  the  date  of  the  1st  Septem- 
ber next,  for  the  term  of  four  years,  under  the  following 
conditions : 

"  The  form  or  style  of  the  firm  [is]  to  be  J.  E.  Dumont 
&  Co.  The  business  of  said  firm  shall  be  carried  on  in  the 
city  of  Mobile,  and  in  such  other  ports  as  the  partners  may 
deem  beneficial  to  their  common  interests.  That  A.  von 
Ruepprecht  shall  be  entitled  to,  and  receive  for  his  share, 
one-fourth  of  all  the  net  profits  of  the  firm,  after  all  losses, 
charges,  expenses,  and  doubtful  debts,  which  may  have 
been  incurred,  and  are  incidental  to  the  business,  have 
been  properly  deducted.  In  case  A.  von  Ruepprecht's 
share  in  the  net  profits,  as  above  mentioned,  should  not 
amount  to  $3,000,  (say  three  thousand  dollars,)  at  the  close 
of  each  year,  then  J.  E.  Dumont  agrees  to  pay  said  von 
Ruepprecht  such  sum  as  may  be  required  to  make  up  the 
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above  amount  of  $3,;000.  Each  partner  is  to  be  at  liberty 
to  invest  into  the  stock  of  the  concern  a  capital  not  ex- 
ceeding $10,000,  say  ten  thousand  dollars ;  such  sums 
bearing  interest,  at  the  rate  of  eight  per  cent,  per  annuih, 
to  the  credit  of  the  respective  partners.  If  any  of  the 
partners  should  wish  to  withdraw  the  whole  or  part  of  his 
capital  out  of  the  concern,  his  intention  is  -to  be  made 
known  to  the  other  partner  six  months  previous  to  such 
withdrawal,  and  must  have  received  the  consent  of  the 
other  partner  thereto  in  writing.  Each  of  the  partners 
shall  be  at  liberty,  from  time  to  time,  to  draw  out  of  the 
moneys  of  the  partnership  any  su-m  or  sums,  not  exceeding 
the  sum  ef  -$200,  \$ay  twtt  hundred  dollars,)  for  his  own 
private  use  every  -month.  That  each  of  the  partners  will 
diligently  employ  himself  in  the  business  of  said  firm  of 
copartnership,  and  be  faithful  to  the  other  ia  all  transac- 
tions relating  to  the  same,  and  give  a  due  -account  of  the 
same,  and  all  letters  and  things  which  may  come  to  his 
hands  or  knowledge  concerning  the -said  partnership,  to  the 
other,  as  the  same  shall  be  required. 

"It  is  understood  and  agreed  between  the  partners,  that 
J.  E.  Dumont  is  about  to  proceed  to  Europe,  for  the  pur- 
pose of  promoting  by  Jiis  personal'  exertions  the  interests 
and  welfare  of  the  firm  by  all  .legitimate  means;  such  as 
travelling,  and  soliciting  orders  for  cotton  from  the  various 
friends  of  the  firm  ^  to  form  new  connections  for  the  same ; 
to  establish  special  agencies  where  they  may  be  established 
oi  advantage — in  fact,  to  do  all  things  which  he  may  judge 
requisite,  for  the  interests  of  the  firm.  J.  E.  Dumont,  du- 
ring his  absence  from  Mobile,  and  travelling  in  Europe  for 
the  benefit  of  -the  house,  shall  be  allowed  and  credited 
SSOO  (say  eight  hundred  dollars)  a  year,  as  a  contribution 
to  his  travelling  expenses  ;  the  same  to  be  charged  to  the 
general  expense  account.  A.  von  Ruepprecht  agrees  to 
remain  at  the  place  of  business  in  Mobile,  except  'the 
months  of  July,  August,  and  September,  anil  uridertak'e 
the  management  and  direction  of  the  affairs  of  the  hou^e 
in  all  its  branches,  and  use  his  best  eilbrts.and  discretion  in 
12 
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sustaining  and  extending  the  credit  and  good  name  of  the 
firm.  Should  Mr.  Iluepprecht  be  desirous  to  make  a  trip 
to  Europe  in  1S57  or  1858,  during  the  summer  mouths 
(irom  end  of  May  to  end  of  September),  he  is  at  liberty  to 
do  so,  if  it  can  be  done  without  injury  to  the  mutual  inter- 
ests of  the  partners, 

"Neither  of  the  partners  -  shall,  by  himself,  or  with  any 
other  person  or  persons,  either  dire&tly  or  indirectly,  engage 
in  'any  business,  except  the  business  of  the  partnership  ; 
and  neither  of  them--  shall  employ  any  o-f  the  moneys  or 
effects  of  the  said  partnership,  or  engage  the  credit  thereof, 
except  on  account  and  for  the  benefit  of  the  partnership  ; 
and  neither  of  them  will  give  bond,  or  go  bail,  nor  endorse, 
or  become  security  in,-,any  manner,  for  any  person  or  per- 
sons whatsoever.  The  books  of  account  of  said  partner- 
ship shall  be  kept  by  double  entry,  and  shall  contain  a  full 
record  of  all  the  moneys,  goods,  effects,  debts,  sales,  pur- 
chases, receipts,  payments,  and  all  other  transactions  of 
said  partnership  ;  and  that  said  books  of  account,  together 
with  all  bonds,  notes,  bills,  assurances,  letters,  and  other 
writings  belonging  to  said  partnership,  shall  be  kept  at  the 
ceun  ting-house  in  Mobile,  and  each  of  the  partners  shall 
have  free*  access  at  all 'times  to  examine  and  copy  out  of 
the  .same.  On  the  30th  September,  1857,  and  on  the  30th 
September  in?  each,  succeeding  year  during  the  existence  of 
the  partnership,  the  books  shall  be  balanced,  a  balance- 
sheet  be  made  out  in  duplicate,  and  shall  be  signed  by  each 
of  the  partners  within  one  month  ;  and  each  of  the  part-' 
ners  shall  take  on^  of  the  balance-sheets  into  his  custody, 
and  shall  be  bound  and  concluded  by  every  such  balance- 
sheet  respectively,  unless  some  manifest  error  shall  be  dis- 
covered therein  within  twelve  calendar  months  next  ensuing, 
aud  be  signified  by  either  of  the  partners  to  the  other  ;  and 
Hion,  and  in  such  case,  such  error  shall  be  rectified. 

u  In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals  to  two  copies,  both  of  this  tenor,  this  12th  day 
of  May,  lS56L*it ^ 

The  partnership  commenced  business   on  the  1st  Sep- 
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teraber,  1856,  and  continued  without  interruption  until' 
January,  1859,  when  Dumont  returned  from  Europe,  'and, 
on  the  3d  February,  1859,  excluded  Ruepprecht  from  the 
counting-room,  and  refused  all  further  intercourse  with 
him.  The  complainant  sought  by  his  bill  a  dissolution  of 
the  partnership,  on-the  ground  that  the  defendant  had  neg-- 
lected  arrd  mismanaged  the  partnership  business,  and  had 
been  guilty  of  several  distinct  'violations  of  the  articles  of  - 
partnership  ;  the  principal  charges  of  misconduct  being, 
that  he  had  drawn  out  from  the  moneys  of  the  firm,  for 
his  own  private  use,  a  larger  amount  than  he  was-'  entitled 
to  receive,  and  that  he  loaned  $3,000  of  the  moneys  be- 
longing to  the  firm  to  Ma-gee  &  Cluis,  which  was  lost  by  ' 
their  failure.  -  The  defendant  filed  an  answer;  denying  all 
the  charges  of  misconduct  alleged  against  him,  except  in;  • 
reference  to  the  loan.  to  Magee  &  Chris  ;  "and  as  to  that  mat-* 
ter  he  alleged,  that  Magee  &.  CJuis-:  were  personal  friends  of 
the  complainant  and  himself,  and  were  in  good  credit  when 
the  loan  was  made,  and  that  the  debt,  instead  of  being  lost, 
Was  well  secured*  ,.  ..-v 

At  the  July  term,  1859,  the  cause  was  brought  to  a 
hearing  before  Chancellor  KEYES,  who  held,  that  the  state 
of  feeling  between  the  parties  was  such  that  the  partner- 
ship business  could  no  longer  be  successfully  prpsecuted, 
He  therefore  decreed  a  dissolution  of  the  partnership,  to 
take  effect  as  of  the  3d  February,  1S59,  and  ordered  an  ac- 
count to  be  taken  by  the  master.  At  the  ensuing  March 
term,  1860,  the  master  reported,  that-  the  .business  of  the 
partnership  during  the.  first  year  resulted  in  a  profit  of 
$25,864  03,  during  the  second  year-  in  a  loss  of  $17,518  02, 
and  during  the  third  year,  up  to  the  time,  when'the  com- 
plainant excluded  the  defendant  from,  the  counting-house, 
in-  a  loss  of  $1,992  29  ;  that  the  defendant  was  not  person- 
ally responsible  for  any  loss  sustained  by  the  firm,  and  had 
not  drawn  at  any  time  more  than  was  due  to  him;  and 
that  there  was  a  balance  due  to  the  defendant,  which,  with 
interest  up  to  the  day  on  which  the  report  was  made, 
amounted  to  $2,859  39.  The  complainant*  filed  several  ex- 
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ceptions.to  the  master's  report,  all  of  which  were  overruled 
by  the  chancellor  (Hon.  M.  J.  SAFFOLD),  who  confirmed 
the  report,  and  rendered  a  decree  in  favor  of  the  defendant, 
for  the  balance  ascertained  to  be  due  to  him.  From  this 
decree  the  complainant  appeals,  and  assigns  the  same  as 
error,  together  with  the  instructions  to  the  master  in  taking 
the  account,  and  the  overruling  of  ,the  exceptions  to  the 
master's  report ;  and  there  was  a  cross  appeal  by  the  de- 
fendant. 

F.  .S.  BLQUNT,  for  appellant. 
P.  HAMILTON,  contra. 

R.  W.  'WALKER,  J.—Mueh  of  the  controversy  in  this 
ease  turns  upon  the  construction  to  be  given  to  the  articles 
of  partnership;  and  the  most  material  questions  presented 
.by  the  record  will  be  disposed  of,  when  the  respective 
rights  and  duties  af  the  parties  under  the  articles  are  ascer- 
tained. 

-By  their  agreement,  these  parties  formed  a  partnership, 
one-fourth  of  the  net  profits  of  which  was  to  belong  to 
Ruepprecht';  and  it  was  stipulated,  that  if  Ruepprecht's 
share  of  the  net  profits  should  not  amount  to  $3,000  at  ike, 
close  of  each  year,  Dumont  was  to  pay  him  such  sum  as  might 
be  required  to  make  up  the  amount  of  $3,000.  It  is  too 
clear  for  dispute,  that  by  this  contract  Dumont  guarantied 
that  Rnepprecht  should  receive  in  any  event  $3, 000.  This 
was  the  minimum  sum.  If  one-fourth  of  the  net  profits 
exceeded '-that  sum,  he  was  entitled  "to  the  excess;  but,  if 
his  stipulated  share  of  the  profits  for  any  year  did  not  reach 
that  amount,  or  if- no  profits  were  realized,  Dumont  was,  in 
either  case,  personally  bound  to  pay  him  that  sum.  It  ap- 
pears that  no  profits  were  realized  during  the  second  year1; 
a-nd  according  to  the  agreement  Dumont  became  personally 
liable -to  pay  Ruepprecht  $8,000.  Unless,  therefore,  there 
was  something  in  the  conduct  of  the  latter  which  deprived 
him  of  that  right,  the  fact  that  he  credited  himself  with 
the  sum  of  $3,000  on  the  books  of  the  firm,  for  the  second 
year,  forms  no  ground  of  complaint. 
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It  is  shown  that  Ruepprecht's  share1  of  the  profits  of  the 
first  year  was  $6,466  01  ;  that  during'  that  year  he  drew 
out  $3,376  28 ;'  that  during  the  second  year  he  drew 
out  $2,994  10,  and  that  during  the  portion  of  the  third 
year  that  he  continued  in  charge  of  the  business,  he  drew 
out  $1,724  63.  The  right'  of  Ruepprecht  to  draw  out 
more  than  $-200  per  month,  and  the  question  whether  his 
share  of  the  profits  of  the  first  year,  beyond  $200  per 
month,  was-,  as-between  the  parties,  liable  to  the  payment 
of  the  losses  of  the  second  year,  may  be  considered  to- 
gether. 

The  stipulation  that,  if  Ruepprecht's  share  of  the  profits 
did  not  amount  to  $3,000  cut  the  close  of  each  year,  Dumont 
was  to  pay  him  such  sum  as  might  be  required  to  make  up 
that  amount,  and  the  clause  which  provides  that  the  books 
shall  be  annually  balanced,  and  a  balance-sheet  made  out 
and  signed  by  each  partner,  show  two  things — first,  that, 
as  between  the  parties,  Ruepprecht  was^to  bear  no  part  of 
the  losses  of  any  year,  except  so  far  as  they  might  reduce 
his  share  of  the  profits  of  that  year  to  $3,000 ;  and,  second, 
that  each  year's  business  was  to  stand  by  itself,  and  be 
closed  by  itself.  Each  partner  had,  by  the  articles,  the 
privilege  of  investing  in  the  stock  of  the  concern  a  capital 
not  exceeding  $10-^000, — the  sum  so  invested  to  bear  in- 
terest to  the  credit  of  the  partner  putting  it  in  ;  and  neither 
partner  was  to  be  at  liberty  to  withdraw  any  part  of  the 
capital  thus  invested,  without  giving  his  co-partner  notice, 
and  obtaining  his  consent  to  the  withdrawal.  The  articles 
do  not,  as  it  seems  to  us,  require  the  partners  to  let  their 
respective  shares  of  the  profits  of  any  one  year  remain  in 
it's  business  for  the  succeeding  year.  On  the  contrary,  we 
think  that,  at  the  close  of  each  year,  each  partner  became 
entitled  to  his  share  of  the  profits  of  that  year,  as  his  pri- 
vate property,  to  be  disposed  of  as  he  might  please.  He 
was  not  bound  to  invest  it  as  so  much  capital  in  the  stock 
of -the  concern.  If  he  did  so  invest  it,  he  was  entitled  to 
interest  upon  it.-  But  the  mere  fact  that  Ruepprecht  suf- 
fered a  portion  of  hie  share  of  the  profits  of  the  first  year . 
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to  remain  to  his  credit  on  the  books  of  the  firm,  without 
drawing  interest,  was  not  an  investment  of  .that  amount 
in  the  capital  stock  of  the  concern,  but  a  mere  deposit  of 
50  much  money,  to  bo  subject  to  his-order,  and  to  be  drawn 
out  when  he  might  choose.  The  .firm  was  his  debtor  to 
that  amount,  and,  as  between  the  partners,  this  sum  was 
...not  liable  for  the  losses  of  the  succeeding  year. 

The  articles  provided,  ..that  each  partner  should  be  at 
liberty, -from  time  to  time,  "to  draw  out  of  the  moneys,of 
the  partnership"  any  sum,  not  exceeding  $200,  for  his  own 
private  use  every  month.  This  clause  cannot  be  construed 
as  prohibiting  the  partners  from  drawing  -&a.t  the  respective 
shares  of  profits  which,  at  the-  close  of  each  year,  might 
stand  to  their  credit  on  the  books  of  the  firm.  The  balances, 
thus  ascertained,  were  not  "the  moneys  of  the  partner- 
ship," but  the  private  property  of  the  partner^  respectively. 
The  prohibition  has  reference  solejy  to  the  funds  of  the 
firm  in  hand  before  the  result  of  the  current  year's  busi- 
ness is  settled,  and  it  cannot  be  applied  to  the  balances  of 
.profits  .which,  on  the  annual  settlements  provided  for, 
might  be  found  due  to  each  partner.  These  ascertained 
balance*  became  private  property  ;  and  if  they  were  simply 
left  with  the  ,firm,  but  not  invested  as  capital,  they  are  to 
be  held  as  money  loaned  the  firm  by  the  partner,  and  not 
as  'money  of  the  partnership.' 

It  appears  that  Rueppreeht  did  not  draw  -out  more  than 
$200  per  month  till  the  result  of  the  first  year's  business 
was  known.  After  that  he  drew  onore;  but  he  did  not 
.  draw  out  during  that  year  as  much  as  his  share  of  the 
profits.  Independent  ol  this,  we  think  it  is  too  late  for 
Mr.  Dumont  to  complain  that  Mr.  Ruepprecht  drew  out 
more  than  $200  per  month  during  the  first  year.  The  bal- 
ance-sheet of  that  year's  business  was  made  out  on  the  30th 
September,  18-57,  and  forwarded  to  Mr.  Dumont.  That 
balance-sheet  showed ;  that  /the  share  of  profits  to  which 
Ruepprecht  was  entitled  was  $G, 466,  and  that  the  amount 
which  steod  to  his  --.credit  on  the  books  of  the  firm  at  the 
..close  of  the.  year  was.  $3,0&9  ;73*  From  this  it  was  ap- 
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parent  that  Ruepprecht  must  have  drawn  out  $3,376  28 
during  that  year.  Though  thus  notified  that  Ruepprecht 
had  drawn  out  moire  than  $200  per  month  during  the  first 
year,  Dumont  made  no  complaint  on  that  account  for  more 
than  twelve  months;  and  we  think  it  is  now  too  late  to 
insist  upon  it. 

The  stims  drawn  oat  by  Ruepprecht  during  the  second 
year  amount,  i»  the  aggregate,  to  $2,994  10;  whereas  the 
balance  of  profits  due  him  on  account  of  the  first  year's 
business  was  $3,089  73.  This  balance,  we  have  seen,  he 
had  a  right  to  draw,  when,  and  in  what  sum  he  chose.  The 
firm  made.no  profits  during  the  second  year;  and  according 
to  the  articles  Dumont  was  bound  to  pay  Ruepprecht  -  at 
the  end  of  that  year;  $3, 000.  This  amount,  added  to  the 
unexpended  balance  of  the  first  year's  profits,  ($95  63,) 
left  to  his*  credit  at  the  beginning  of  the  third  year 
$3,095  63.  During  the  third  year,  Raeppreeht  drew  out 
but  $1,724,66;  so  ,that  he  was  not,  at  any  time  during 
the  second  or  third  year,  equal  in  his  drafts  to  the  amount 
due  him  at  the  close  of  the  preceding  year. 

2.  •  What  we  have*' said  disposes  of  the  controversy  be- 
tween the  parties,  so  far  as  it  relates  to  the  construction  to 
be  given  to  the  articles  of  partnership.  All  the  other 
questions  presented  by  the  record  arise  out  of  certain 
charges  of  misconduct  and  violation  of  duty,  made  by  the 
complainant  against  the  defendant.  The  first  specification 
we  shall  consider  separately,  and  pass  it  by  for  the  present. 
We  do  not  deem  it  accessary  to  go  into  a  detailed  diseus- 
eion  of  the  other  charges,  but  content  ourselves  with  say- 
ing iu  reference  to  them,  that,  after  a  careful  examination 
of  the  evidence,  we  think  that  no  case  of  misconduct,  or 
gross  neglect,  by  the  defendant,  resulting  in  injury  to  the 
firm,  has  been  made  out. 

The  first  specification  relates  to  a  loan  of  $3,000  of  the 
money  of  the  firm  by  Ruepprecht  to  Magee  &  Cluis.  In 
thus  lending  the  money  of  the  firm,  Ruepprecht  was  guilty 
of  a  breach  of  the  articles  of  partnership.  When  a  dis- 
solution is  decreed  for  such  a  cause,  the  court  may  declare 
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at  what  date  the  contract  of  partnership  shall  be  at-arrerKL 
D,urben  v.  Barber,;  14  Ohio,  315;  Johnston  v.  Fogg  &  Van- 
derslice,  27  Ala.  432.  It  is  now  insisted,  that  the  dissolu- 
tion in  this  case  should  be  made  to  date  back  to  the  12th 
March,  18-37, .  the  tinae  atwhich  the  loan  was  made  to  Ma- 
gee  &  Cluis.  But  it  appears  that,  although  Magee  &  Cluis 
failed,  their  note  has  been-  settled  by  .other  parties,  in  pur- 
suance of  an  arrangement  for  that  purpose  made  by  Ruep- 
precht, so  that,  in  point  of  fact,  no  loss  has  been  sustained 
by  the  firm  of  J.E.  Dumont  &  Co.  It  may  be  questioned, 
whether  a  mere  violation  of  the  articles,  without  injury, 
would  make  it  proper  for  the  court  to  fix  the  dote  of  the 
dissolution  at  a  time  earlier  than  the  abandonment  of  the 
partnership  by  the  aggrieved  party.  Indeed,  none  of  the 
cases  which  assert  the  principle,  that  the  court  may  declare 
at  what  date  the  contract  shall  be  at  .an  end,  seem  to  have 
fixed  the  daj;e  of  the  dissolution  -at  a  time  prior  to  such 
abandonment,  and  notice  thereof  to  the  offending  partner. 
In  the  present  case,  we  do;. not  perceive  that  the  action 
of  the  chancellor,  in  regard  to  the  date  of  the  dissolution, 
affords  the  appellant  any  just  cause  of  complaint.  .  All  the 
profits  that  were  made  by  the  firm,. were  made  during  the 
first  year ;  and  this  loan  of  the  firm  money  was  not  made 
until  near  the  close  of  the  business  season,  when  most  of 
the  profits  had  been  realized..  Of  his  share  of  the  profits 
which  accrued  prior  to  the  date  of  the  loan,  Ruepprecht 
would  not  be  deprived  by  .a  decree  fixing  that  as  the  time 
of  the  dissolution.  The  only  effect  ol  such  a  modification 
of  the  decree  would , be  to  deprive  the  defendant  of  the  an-r 
nual  allowance  of  $3>000,,.to  which,  under  the  articles,  he 
was  entitled  after  the  first  year.  But,- it  is  shown  that 
Ruepprecht  conducted  tlue  business  of  the  concern,  devot- 
ing his  whole  time  thereto,  from  the  date  of  the  loan,  until 
•he  was  excluded  from  any  further  interference  writh  the 
affairs  of  the  firm  by  the  complainant,  in.  January,  1859. 
For  the  services  rendered  by  him  during. ifchis  period,  a 
court  of  equity,  supposing  that  the  dissolution  should  re- 
lajtq  back  to  March,  1857*  would  not  ..refuse  .him  just  com- 
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pensation;  and,  on  the  facts  disclosed,  we  cannot  say  that 
$3,000  per  annum  would  be  too>  large  an  allowance  for 
such  services.  For  these  reasons,- we  are  not  disposed  to 
disturb  this  feature  of  the  decree. 

On  the  whole,  our  opinion  is,  that  the  appellant  (Du- 
mont)  has  failed  to  show  any  reversible  error,  and  the  de- 
cree must  be  affirmed. 

On  the  suggestion  of  the  counsel  for  Ruepprecht,  the 
appeal  taken  ;by  him«is  dismissed,  at -his  costs. 


DAVIS  vs.  HUBBARD. 

,    'S     ,-•      «  ~.'  '»'.  '/*•?&*  .  ':  .•'     •" ,.-_    ,  •'•  -  -v 

[felLL  IN  EQUITY  FOR  INJUNCTION  OK  ACTION  AT  LAW,   CANCELLATION 

cut  BILL  of  SALE;  AND  ACCOUNT.] 

'      .'  •     :  •,-'  •:      .  '  • 

I,.  Absolute  Mil  of  sale  and  defeasance  together  construed  as  mortgage. — • 
A  bill  of  sale  for  a  slave,  which  is  absolute  on  its  face,  and  which  re- 
cites the  payment  of  a  consideration  much  less  than  the  real  value  of 
the  slave  ;  and  a  defeasance  executed  by  the  purchaser  on  the  same 
day,  by  which  he  agrees  to  reconvey  the  sla<?e  at  the  end  of  the  year, 
provided  she  should  then  be  alive,  and  provided  the  vendor  should 
pay  him  the  amount  of  a  debt  then  existing,  and  any  other  debt  which 
be  might  contract  during  tfre  year, — construed  together,  constitute  a 
mortgage. 

2;,  ^WJim  mortgagor  may  come  into  equity. — The  mortgagor  of  a  slave,  who 
is  in  possession,  and  who  alleges  that  the  debt  has  been  paid,  may 
nevertheless  come  into  equity  to  enjoin  an  action  at  law  for  the  slave, 
•when  it  appears  that  there  has  been  no  acceptance  of  the  payment  as 
a  satisfaction,  and  no  release-of  the  title  by  the  mortgagee. 

APPEAL  from  the  Chaneery  Court  at  Wetumpka. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THE  bill  in  tEis  case  was  filed  by  Nancy  Davis,  against 
John  B.  Hubbard,  for  the  purpose  of  enjoining  an  action 
at  law,  instituted  by  said  Hubbard  against  the  complainant, 
for  the  recovery  of  a  slave ;  and  it  also  asked  the  caucella- 
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tion  of  a  bill  of  sale  for  the  slave,  which  the  complainant 
had  executed  to  Hubbard,  an  account,  and  general  relief. 
The  bill  alleged,  that  the  bill  of  sale,  though  absolute  on  its 
face,  wasintended  only  as  a  mortgage,  to  secure  the  payment 
of  a  small  debt  which  the  complainant  then  owed  to  the 
defendant,  and  of  any  future  debt  which  she  might  con- 
tract with  him  during  the  year,  and  was  accompanied  with 
a  defeasance  written  on  a  separate  piece  of  paper ;  that  no 
money  whatever  was  paid  ;  and  that  the  debts  intended  to 
be  secured  have  been  paid.  .The  bill  of  sale  was  in  the 
usual  form,  and  dated  the  13th  December,  1854;  recited 
the  payment  of  two  hundred  and  fifty  dollars  as  the  con- 
sideration, and  contained  a  warranty  of  title  and  sound- 
ness. The  defeasance,  whictuwaS  also  dated  the.  13th  De- 
cember, 1854,  was  in  the  following  words: 

"I  hereby  acknowledge,  /.that  I  have  this  day /received 
from  Mrs.  Nancy  Davis  a  bill  of  sale  of  a  certain  negro 
girl  named  Anna  Sylvia,  about  four  years  of  age,  .of  yellow 
complexion  ;  which  girl  I  hereby  oblige  myself  to  recon- 
vey  to  the  said  Nancy  Davis  at  the  end  of  one  year  from 
this  date,  provided  the  said  girl  should  then  be  living,  and 
provided  also  that  the  said  Nancy  Davis  shall  well  and 
truly  pay,  or  cause  to  be  paid  to  me,  all  that  she  now  owes 
to  me,  and  all  that  may  be  due  to  me  from  her,  arising  from 
any  future  contracts  or  business,  between  now  and  the  ex- 
piration of  the  one  year  above  mentioned.  Given  under 
my  hand,"  &c.  . 

The  defendant  filed  an  answer,  in  which  he  ..denied  that 
the  transaction  was  intended  or  understood  as  a  .mortgage .; 
alleged,  on  the  contrary,  that  it  was  an  absolute  sale,  and 
that  he  paid  the  full  value  for  the  slave,  by  paying  a  debt 
which  the  complainant  then  owed  to  Melton,  Brassell  & 
Co.,  and  by  receipting  in  full  the  account  which  he  then 
held  against  her  ;  admitted  the  execution  of  the  defeasance 
on  the  same  day,  but  denied  that  the  complainant  had  com- 
plied with  the  conditions  therein  prescribed  ;  and  demurred 
to  the  bill,  for  want  of  equity,  and  because  the  complain- 
ant had  an  adequate  remedy  at  law.  The  chancellor  sus- 
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tained  the   demurrer,  and  dismissed  the  bill ;  and  his  de- 
cree is  now  assigned  as  error. 

L.  E.  PARSONS,  anid  JOHIST  WHITE,  for  the  appellant. 
J.  Q.  LOGMIS,  and  W.  L.  YANCEY,  contra. 

A.  J.  WALKER,  C.  J.— The  bill  of  sale  by  the  com- 
plainant to  the  defendant,  and  the  defeasance  executed  by 
the  defendant  on  the  same  day,  must  be  construed  as  one 
instrument.  Together  they  make  a  mortgage.  Every 
element  of  a  mortgage  is  present  in  the  transaction.  It 
provides  a  security  for  present  and  prospective  indebted-- 
ness ;  the  life  of  the  mortgaged  slave  remains  at  the  risk 
of  the  debtor,  and  the  bill  shows  that  the  property  greatly 
exceeded  the  debts  secured. — Crc-ws  v.  Threadgill,  35  Ala. 
334  ;  Pearson  v.  Seay,  3-5  Ala.  612,  and  authorities  therein 
cited. 

[2.]  The  chancellor,  while  holding  the  instrument  to  be 
a  mortgage,  denied  the  equity  of  the  bill,  upon  the  ground 
that  he  was  constrained  by  the  decisions  of  this  court  to 
decide,  that  the,  mortgagor  of  a  chattel  in  possession,  who 
has  paid  the  mortgage  debt  after  default  made,  may  defend 
at  law,  and  has  no  right  to  came  into  chancery. 

It  must  be  admitted,  that  the  decisions  of  this  court  give 
plausibility  to  the  position  of  the  chancellor.  In  one  case 
it  is  held,  that  a  mortgagor,  who  offered  to  discharge  the 
debt  within  the  time  to  which  the  period  of  redemption 
was  by  verbal  agreement  extended,  might  maintain  detinue 
against  the  mortgagee. — Deshazo  v.  Leivis,  5  St.  &  For.  91. 
So,  it  has  been  held,  that  the  discharge  or  release  of  a 
mortgage,  by  a  subsequent  parol  agreement,  is  available  at 
law. — Acker  v.  Sender,  33  Ala.  230  ;  Wallis  v.  Long, 
16  Ala.  738.  In  the  case  of  Harrison  v.  Hicks,  (1  Por.  423,) 
a  mortgagor  brought  a  suit  for  the  conversion  of  the  mort- 
gaged chattel  ;  and  the  court  charged  the  jury,  that  if  a 
certain  power  of  attorney,  giving  to  the  assignee  of  the 
mortgage  authority  to  draw  a  sum  of  money  belonging  to 
the  mortgagor,  was  accepted  by  such  assignee  "as  a  release  / 
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of  his  title"  to  the  mortgagor,  the  title  would  be  revestecP 
in  the  mortgagor.  This  court,  in  affirming  the  correctness 
of  that  charge,  said  :  "In  the  case  of  a  mortgaged  chattel, 
where  the  debt  has  been  paid,  the  legal  title  is  perfect  in 
the  mortgagor.  If  this  principle  be  correct,  a  resort  to 
chancery  would  not  be  tolerated,  even  if  the  mortgagee 
were  in  possession  of  the  property.  But'  when  the  debt 
has  been  paid,  and  the  chattel  in  possession,  there  can  be 
no  doubt  of  a  perfect  legal  title,  the  brll  of  sale  not  with* 
standing." 

While  the  question -of  this  case  is  covered  by  the  Ian-* 
guage  used  in  the  deeiskmafrom  which  the  above  quotation 
is  made,  it  must  be  observed,  that  the  question  was  differ- 
ent. There  the  question  was  as  to  the 'effect  of  a  satisfac- 
tion, accepted  as  a  release  of  the  mortgage  ;• -while  here  the 
question  is  as  to  the  effect  upon  the  jurisdiction  of  a  chan-* 
eery  court  of  a  payment  not  received  or  recognized  as 
a  discharge  of  the  mortgage,  or  of  the  mortgage  debt. 
Whether  this  difference  makes  a  distinction  in  principle,  we 
shall  not  inquire,  At  all  events,  it  is  clear  that  the  court 
was  only  called  upon  to  decide  as  tcr  the  remedy  at  law, 
and  not  to  pass  upon  the  question  of  a  concurrence  of  rem- 
edy in  chancery. 

In  Broivn •  v.  Lipseomb;  (9  Porter,  472,)  it  was  decided, 
that  the  legal  title  of  a  mortgagee  to  s-slave  becomes  abso* 
lute  by  a  forfeiture  of  the  condition,  and  is  not  divested  • 
by  a  subsequent  payment.  In  Sims  v.  Canficld,  (2  Ala; 
555,)  the  court,  considering  the  remedy  of  a  mortgagor, 
who  had  after  default  tendered  the  money  due,  said  :•  "Butj 
if  it  was  admitted,  that  the  mortgagor  may,  under  such 
circumstances,  have  his  action  of  trover  or  de'tintie  against 
the  mortgagee,  it  will  not  follow  that  chancery  is  ousted 
of  the  jurisdiction  of  a  bill  to  redeem  the  mortgaged  chat-- 
tel.  Even  a  pledger  may  go  into  equity,  whenever  it  be- 
comes necessary  to  have  an  account.  Whenever  slaves  are 
the  subject  of  a  mortgage,  it  most  frequently  happens  that 
it  is  necessary  to  take  an  account,  as  the  mortgagee  is  in 
possession,  and  consequently  in  receipt  of  their  profits. 
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This  is  here  shown  to  be  the^case  by  the  allegations  of  the 
bill ;  and  therefore  we  consider  that  in  this  case  the  court 
of  chancery  had  jurisdiction". 

It  is  certain  that  courts  of  chancery  originally  had  juris- 
diction to  decree  the  redemption  of  mortgaged  chattels,  as 
well  as  real  estate.  Indeed,  the  right  to  redeem  after  de- 
fault made  is  a  doctrine  which  originated  with  the  chancery 
court,  and  is  recognized  as  an  equitable  doctrine  in  the 
text-books.— 2 .Story's  Equity,  $§.JLOr4,  1015,  1030.  As 
the  redemption  of  mortgaged  chattels  originally  belonged 
•  to  the  jurisdiction  of  the  chancery  court,  it  is  not  divested 
of  that  jurisdiction,  even  though  it  may  .now  be  exercised 
by  courts  of  law.  Guided  by  principle,  we  are  bound  to 
decide  that,  in  such  a  case  as  this,  where  there- has  been 
no  acceptance  of  the  payment  as  a  satisfaction,  and  no  re- 
lease of  the  title  to  the  mortgagor,  there  is  a  jurisdic- 
tion in  the  chancery  court.  Upon  the  foots  of  this  case, 
there  is  no  consent  on  the  part  of  the  mortgagee  to  the 
return  of  the  title  to  the  mortgagor;  and  we  think  that, 
on  the  score  of  expediency,  she  ought  not  to  be  compelled 
to  rely  upon  a.nlere  implication  of  title  from  the  payment. 

If  it  be  conceded  that  there  was  a  concurrence  of  rem- 
edy, then  the  court  which  first  obtained  jurisdiction  would' 
.retain  it  in  exclusion  of  the  other.  That  principle,  how- 
ever, would  have  no  application  ;here.  If  it  be  admitted 
that  the  complainant  might  have  defended  the  action  at 
law,  brought  by  the  defendant  -for  the  recovery  of  the 
slave ;  yet  the  bringing  of  that  suit  did  not  put  in  exer- 
cise the  jurisdiction  of  the  court  over  the  defensive  mat- 
ter. If  the  complainant  had  permitted  the  suit  at  law  to 
proceed  to  a  judgment,  without  interposing  her  defense, 
and  thus  suffered  her  right  .to  defend  to, become  res  actjudi- 
cata,  the  question  would  have  been  .different. — Pearce  fc 
'Winter  Iron  Works,  32  Ala.  68;  Foster  v.  State  Bank, 
17  Ala.  672.  If  the  chancellor  should  be  of  the  opinion 
-that  the  bill  was  unnecessarily  filed,  he  might,  perhaps,  in 
..the  exercise  of  his  discretion,  refuse  a  preliminary  irijunc- 
't-ion,  and  refuse  costs  4  but  he  could  not  refuse-to  exercise 
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his  jurisdiction  to  grant  the  appropriate  relief. — Sailly  v. 
Elmore,  2  Paige,  499. 
Reversed  and  remanded. 


COLTART  w.  LAUGHIXGHOtTSE. 

«.  .        -   .«.       ,  •    ;•- -          *.,t~'~.  •-•      •** 

[DKTIXIDE  KO&  SLAVES.] 

1.'' Competency  of  witness,  as  affected' toy  interest. — Where  an  execatfen 
against  a  partnership  is  levied  on  a  slave,  and  a  purchaser  from  one 
of  the  partners  brings  detinue,  to  recover  the --stove,  the  other  partner 
is  a  competent  witness  for  the  defendant,  (Code,|§  2302,)  since  a  judg* 
ment  against  him  would  not  be  competent  evidence  against  the  wit- 
ness in  a  subsequent  suit. 

2.'  Assignment  of  error  not  supported  5j  exceptieitt — Where  the  exclusion  of 
a  witness, is  assigned  as  error,  while  the  bill  of  exceptions  shows  that 
only  a  portion  of  the  witness'  testimony  was  excluded,  the  assignment 
of  error  does  not  cover  the  ruling  of  the  court. 

APPEAL  from  the  Circuit  Court  of  -'Madison. 
Tried  before  the  Hon.  S.'D.  HALE. 

THIS  action  was  brought  by  George  W.  Laughinghotree 
and  Fleming  Jordan,  against  Robert  W.  Coltart,  to  recover 
several  slaves,  together  with  damages  for  their  detention- 
The  bill  of  exceptions  is  as-  follows:  "On  the  trial  of  this 
cause,  the  defendant  introduced  judgments  rendered  in  said 
court,  and  executions  issued  thereoi*;  one  of  said  judg- 
ments being  in  favor  of  Wiley,  Banks  &  Co.,  against  John 
W.  Weaver,  WHliam  Derrick,  and  Robert  Freeman  ;  an- 
other, in  favor  of  Gardner,  Shepherd  &  Co0  against  John 
W.  Weaver  and  Samuel  M.  Weaver,  as  partners  under  the 
style  of  John  W.  Weaver  &  Co,;  and  another  in  favor  o? 
L.  B.  Fite  &  Co.,  against  the  same;  and  executions  issued 
upon  said  judgments,  and  levied  on  the  slaves  in  contro- 
versy. Defendant  then  introduced  Samuel  M.  Weaver  as  a 
witness;  to  whose  competency  the  plaintiffs  objected. 
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Said  witness  stated,  on  his  voir  dire,  that  he  was  not  a  part- 
ner of  John  W.  Weaver,  although  the  judgments  and  exe- 
cutions above  named  introduced  him  as  one  of  the  partners; 
that  articles  of  partnership  had  been  drawn  up  between  N 
him  and  John  W.  Weaver,  and  said  partnership  business 
was  carried  on  in  the  partnership  name  ;  but  said  contract 
had  never  been  complied  with,  and  therefore  he  did  not" 
consider  himself  a  partner,.  The  court  sustained  the  ob- 
jection, and  excluded  the  witness;  to  which  the  defendant 
excepted.  It  was  in  evidence,  also,  that  plaintiffs  claimed 
the  slaves  by'  purchase  from  John  W.  Weaver.  Defendant 
also  introduced  executions,  issued  from  said  court,  in  favor 
of  Morgan  &  Go.  and  Duncan,  Morgan  &  Co.,  against 
said  John  W.  Weaver  •&  Co.,.  which  had  been  levied 
on  the  slaves  in  controversy  only  a  few  days  before 
the  executions  above  named;  and  [offered'?]  to  prove 
by  Gen.  L.  P.  Walker,  that  [said]  executions  were  satisfied 
by  plaintiffs;  to  which  testimony  of  Gen.  Walker  plaintiffs 
objected,  and  the  court  sustained  their  objection  ;  to  which 
the  defendant  exeepted,  It  was  also  shown  by  plaintiffs' 
testimony,,  that  said  Fleming  Jordan  had  paid,  as  the  ad- 
ministrator of.  one  McCartney's  estate,  a  sum  of  money  for 
which  McCartney  was  bound  as  endorser  for  said  John  W. 
Weaver,  as  part  of  the  purchase-money  for  said  negroes, 
there  being  no  testimony  to  *how  that  there  was  any  spe- 
cial understanding  and  agreement  between  said  Jordan  and  . 
Weaver  to  that  effect;  and  the  defendant  asked  the  court 
to  charge  the  jury,  that  a  payment-.,  made  by  Jordan  as  ad-  - 
ministrator,  as  stated,  could  not  be  claimed  by  him  as  pur- 
chase-money paid  to  Weaver  for  his  individual  benefit.  All 
of  which  is  signed,"  &c. 

It  is  now  assigned  as  error  —  1st,  that  the  court  below 
erred  in  excluding  Samuel  M.  Weaver  as  a  witness  ;  2d,  "  in 
excluding  L.  P.Walker  as  a  witness,  as  shown  in  the  bill  of 
exceptions;"  and,  3d,  "in  refusing  the  charge  asked  by  de«- 
fendant,  as  shown  in  the  bill  of  exceptions*" 

S.  D.  J.  MOORE,  for  appellant.. 
ROBINSON  &-JONES,  contra.  . 
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R.  W.  WALKER,  J. — We  are  not  able  to  perceive  any 
ground  on  which  to  hold  that  the  witness  Weaver  was  in- 
competent to  testify  for  the  defendant.  Under  the  Code, 
(§  2302,)  the  competency  of  a  witness  depends  upon  the 
question,  whether  the  verdict  and  judgment  would  be  evi- 
dence for  him  in  another  suit ;  and  the  test  whether  they 
would  be  evidence  for  him,  is  the  inquiry,  would  they  be 
evidence  against  him  if  adverse  to  the  party  introducing 
him?  In  other  words,  the  witness  is  competent,  unless 
the  verdict  and  judgment  would  be  evidence  for  or 
against  him  in  another  suit,  according  as  they  may  be  for 
or  against  the  party  calling  him.  As  a  judgment  in  this 
case  against  the  defendant  would,  as  to  the  witness  Weaver, 
be  res  inter  olios  acta,  and,  therefore,  could  not  in  any  sub- 
sequent suit  be  evidence  against  him,  he  was,  not  incom- 
petent.— Harris  v.  Plant,  31  Ala.  644;  Blakey  v.  Blakey, 
33  Ala,  018 ;  Nesbitt  v.  Pearson,  33  Ala.  673 ;  Atwood-v. 
Wright,  29  Ala.  346  -,  Moore  v.  Lea,  32  Ala.  375  ;  Eupcrt 
v.Elston,  35  Ala.  S6;  Crutclifield -v.  Hudson,  23  Ala.  393. 

[2.]  The  second  assignment  of  error  is,  that  the  court 
erred  in  excluding  Gen'l  L.  P.  Walker  as  a  witness.  The 
record  does  not  show  that  this  witness  was  excluded,  but 
simply  that  a  part  of  his  testimony  was  rejected ;  and  this 
ruling  of  the  court  is  not  covered  by  the  assignment  of 
error. 

The  third  assignment  of  error  is  unsupported  by  any 
exception  in  the  court  below.  The  defendant  asked  a 
charge ;  but  the  bill  of  exceptions  does  not  show  that  it 
was  refused,  or  that  any  exception  was  taken  by  the  de- 
fendant. 

Judgment  reversed,  arid  cause  remanded. 
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PEOCEEDING  BT  SUKETY  AGAINST  - 


I.  Averment  and  proof  of  -issue  of  i«/wnc*ion.—  An  averment,  that  the 
principal  oMiger  in  an  injunction  bond  "obtained  an  injunction" 
from  a  circnit  judge,  involves  the  assertion  that  a  writ  of  injunction 
was  issued  ;  but  a  recital  in  the  bond,  that  he  had  "  obtained  an  or- 
der for  an  injunction,"  does  not  show  that-  the  writ  was  issued. 

£  Statutory  judgment  on  injunction  bond.  —  On  the  dismissal  of  a  bill  in 
chancery,  and  the  consequent  dissolution  of  the  injunction,  under  the 
law  which  *ras  of  force  in  1845,  a  statutory  judgment  resulted  against 
the  obligors  on  the  injunction  bond,  notwithstanding  the  failure  of 
the  register  to  certify  the  dissolution  of  the  injunction  to  the  clerk  of 
the  court  in  which  the  judgment  a^law  was  rendered. 

3.  Summary  jprocee&ing  ~by  surety   against  principal  ;  when  maintainable, 
and  where  .instituted.  —  A  surety  on  an  injunction  bond,  having  paid 
the  judgment  against  his  principal  and  himself,  which  resulted  by 
operation  of  law  from  the  dissolution  of  the  injunction,  may  maintain 
a  summary  proceeding  against  his  principal,  under  section  2644  of 
the  Code  ;  and,  under  section  2650,  the  motion  may  be  made  in  the 
county  of  the  defendant's  residence, 

4.  Sufficiency  t>f  notice,  in  averring  plaintiff's  appointment  and  right  to  sue 
as  administrator.  —  Held,  that  the  notice  in  this  case  showed  with  suffi- 
cient certainty  the  plaintiff  's  appointment  as  administrator,  and  that 
the  cause  of  action  appertained  to  him  in  his  representative  capacity, 

5.  Payment  of  execution  to  sheriff  after  expiration  of  term  of  office.  —  A 
sheriff  has  no  authority,  after  he  has  gone  out  of  office,  to  receive 
payment  of  an  execution  which  he  has  returned;  yet,  if  he  received 
the  money,  and  pays  it  over  to  the  plaintiff's  attorney,  by  whom  it 
is  accepted  as  a  payment,  the  payment  is  good,  and  the  executioto. 
thereby  discharged. 

APPEAL  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  ROBERT  ^DOUGHERTY. 

THIS  action  was  commenced  By  la  Notice,  which,  as 
amended,  was  in  the  following  -words': 

"To  Allen  Dubberly:  —  You  are  hereby  ^notified,  that 
whereas  David  Cannon  heretofore,  to-wit,  &t  >the  October 
term  of  the  circuit  court  *>f  Montgomery  county,  on 
(to-wit)  the  31st  October,  1842,  at  (to-wit)  in  'said  county 
of  Montgomery,  recovered  a  judgment  against  you,  the 
13 
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said  Allen  Dubberly,  for  the  sum  of  $343  50,  and  costs  of 
suit  in  that  behalf ;  and  whereas,  also,  on  the  16th  May, 
Ib45,  youy-tbe  said  .Alien  Dubberly,  did  file  your  certain 
bill  in  the  chancery  court  of  Montgomery,  and  did  apply 
for,  and  obtain  from  Hon..  George  W.  Stone,  cue  of  the 
circuit  judges  of  the  courts  of  common  law  for  the  State 
of  Alabama,  an  injunction,  ^restraining  the  said  David  Can- 
non from  proceeding  further  -to  collect  said  judgment,  and 
trom  proceeding  in  a  certain  action  of  ejectment  then 
pending  in  the  circuit  court  -ef  .Montgomery  county,  in 
favor  of  said  David  Cannon;  and  against  you,  the  said  Allen 
Dubberly ;  and  whereas,  also,  you  did,  on  the  said  16th 
May,  1845,  on  your  application  far  said  injunction,  exe- 
cute your  certain  injunction  bond,  with  Thomas  Bradley, 
Andrew  Dickey,  and  Ryal  Black,  as  sureties  on  the  same, 
in  substance  as  follows  ",  &c.,  setting  out  a  copy  of  the 
bond;  "and  whereas,  also,  at  the -July  term,  1845,  of  the 
chancery  court  of  Montgomery  county, .there  was  made  the 
following  order  and, decree",  &c.,.. setting  out  the  decree 
dismissing  the  bill  with  costs;  "and  whereas,  also,  there 
issued  from  W.  L.  Coleman,  the  register  of  said  chancery 
court  of  Montgomery  county,  ta,  the  clerk  of  the  circuit 
court  of  said  county,  a  certificate  in  substance  as  follows," 
setting  it  out ;  "and  whereas,  by  reason  of  said  injunction 
bond,  and  the  dismissal  of  said.bill  in  chancery  filed  by  you 
against  the  said  David  Cannon,  the  said  Thomas  Bradley, 
Andrew  Dickey,  and  Ryal  Black,  the  sureties  on  said  in- 
junction bond,  became  liable  by  operation  of  law,  as  your 
sure-ties  on  said  bond,  to  the  said  David  Cannon,  to  pay 
him  the  said, sum  of  money  mentioned  in  said  judgment 
at  law7,  so  recovered  against  you  as  aforesaid,  on  (to-wit) 
the  31st  OctoJbec,  1842,.  in  the  circuit  court  of  Montgom- 
ery county,  for  the  sum  of  $343  50,  and  interest  thereon, 
with  the  costs  of  suit ;,  find  whereas,  also,  the  said  Ryal 
Black,  on  (to-wit)  the  1st  July,  1852,  did  pay  to  the  said 
David  Cannon  the  sum  of  $255,  in  part  payment  of  said 
judgment  so  recovered  against  you  as  aforesaid ;  and 
wjiereas,  afterwards,  to-wit,  on  the  15th  October,  1852,  the 
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said  Kyal  Black  did  pay  the  said  David  Cannon  the  further 
sum  of  $376' 93,  "the  balance  of  said  judgment  and  costs 
recovered  against  you  as  aforesaid  by  the  said  David  Can- 
non :  Now,  therefore,  you  are  hereby  notified,  that  I,  James 
W.  Black,  administrator  de  bonis  non  of  the  goods,  chat- 
tels and  credits'  which"  Were  of  the  said  Hyal  Black,  de- 
ceased, at  the  tftne  of  hTs  death,'  will  move  the  circuit 
court  of  Macorr  county,  on  the  first  Saturday  of  said  court, 
to  be  held  for  said  county  on  the  -9th  April,  1856,  for  a 
judgment  against  you,  for  the  several  sums  of  money  paid 
by  the  said  Tiyal  Black,  deceased,  as  aforesaid,  to  the  said 
David  Cannon,  for  you,  and  as  your  surety  on  said  injunc- 
tion bond,  with  interest  thereon  from  the  respective  dates 
of  said  several  payments  before  mentioned,  and  also  for  the 
costs  of  this  motion."' 

The  condition  of  the  injunction  bond,  as  copied  into  the 
notice,  was  as  follows  :  "The  condition  of  the  above  obli- 
gation is  such,  that  whereas  the  above-bound  Allen  Dub- 
berly  has,  the  day  and  date  above  written,  prayed  for  and 
obtained  an  order  for -an  injunction,  restraining  the  said 
David  Cannon  from  proceeding  further  to  collect  a  certain 
judgment  described  in  said  bill,  and  from  proceeding  in  a 
certain  action  of  ejectment,  now  pending  in  the  circuit  court 
of  Montgomery  county,  in  favor  of  said  David  Cannon, 
and  against  tHe  said  Allen;  Dubberly ;  now,  if  the  said 
Allen  Dufoberly,  in  the  event  the  said  injunction  is  dis- 
solved, shall  pay  said  judgment,  and  all  damages  and  costs 
of  suit,  which  may  be'  adjudged  complainant  (?)  for  the 
wrongful  obtaining  his  injunction,  then  this  obligation  to 
be  void,"  &c.  The  chancellor's  decree  in  the  injunction 
suit  was  in  these  words:  "In  this  case,  it  is  ordered  and 
decreed,  that  the  bill  be  dismissed,  with  costs."  The  regis- 
ter's certificate  to  the  clerk  of  the  circuit  court  simply 
stated,  "that  the  foregoing  is  a  copy  of  the  injunction 
bond  in  said  case,  and  a  copy  of  the  order  and  decree  ren- 
dered at  the  July  term,  1845,  of  said  court." 

The  defendant  demurred  to  the  notice,  and  assigned  the 
following  (with  other)  causes  of  demurrer  :  "  because  there 
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is  no  sufficient  averment  that  an  injunction  did  issue"-; 
"  because  it  does  not  show  that  there  was  any  judgment 
against  plaintiff's  intestate"  ;  "  because  there  was  no  such 
averment  of  payment  as  will  sustain  this  proceeding" ; 
"  because  this  court  has  no  jurisdiction  of  said  proceeding" ; 
"because  the  plaintiff's  demand,  if  any  he  has,  has  become 
stale,  and  is  barred  by  the  statute  of  limitations";  and 
"  because  there  is  no  sufficient  averment  of  the  plaintiff's 
right  to. maintain  the  proceeding."  The  court  overruled 
the  demurrer,  and  the  defendant  excepted ;  and  issue  was 
then  joined  on  the  pleas  of  "the  general  issue  and  pay- 
ment.*' 

On, the  trial,  as  appears  from  .the  bill  of  exceptions,  the 
plaintiff  read  in  evidence  a  certified  copy  of  the  record  ttnd 
proceedings  of  the  circuit  court  iu  the  -case  of  David 
Cannon  against  Allen  Dubberly,  in  which  was  included  a 
-copy  of  the  chancellor's  decree  in^the  injunction  suit,  and 
of  the  register's  certificate  on  the  dismissal  of  the  bill,  as 
above  set  out.  The  defendant  objected  to  these  portions  of 
the  record,  on  the  ground  that  they  were  mere  secondary 
evidence,  and  reserved  an  exception  to  the  overruling  of 
his  objections.  To  prove  the  payment  of  the  j  udgment  by 
his  intestate,  the  plaintiff  introduced  one  Rutherford  as  a 
witness,  who  was  the  sheriff  ^of  Macon  county  in  1848-49, 
and  who  testified,  that  after  he  had  ceased  to  be  sheriff, 
and  had  returned  an  execution  issued  on  said  judgment 
agaiast  Dubberly  and  his  sureties  on  the  injunction  bond, 
Ryal  Black  paid  him  -the  money  due  on  the  execution,  and 
that  he  paid  it  over,  for  said  Black,  to  the  attorney  of  the 
plaintiff  in  execution;  and  said  attorney  testified,  that 
he  accepted  the  money,  as  attorney  for  Cannon,  in 
satisfaction  >of  the  execution.  The  defendant  objected  to 
this  evidence,  .on  the  .ground  that  it  was  incompetent  and 
insufficient  to  prove  ^payment,;  but  ithe  court  overruled  his 
objections,  and  he  excepted. 

The  defendant  requested  the  court  to  charge  the  jury, 
that  the  payment  to   Rutherford,  when  he  was  not  the 

sheriff,  and  had  no  execution  in  his  hands,  "did  not  sup- 

•  •-;  i 5  •  v « -•-•  >•>*  -  •  r>  *  -T '  •**-  *  •  *  •" '  ->  •      r 
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port  the  allegation  of  payment  as  set  forth  in  the  plaintiff's 
flotice";  which  charge  the  coun'gave,  bat  with  the  quali- 
fication, "that  if  the  money  'was  received  by  Cannon's 
attorney  as  payment  of  the  execution,  the  evidence  of  pay- 
ment was  sufficient'*  ;-•  and  to  this  qualification  of  the 
charge  the  defendant  reserved  an  exception. 

The  defendant  also  '-asked  the  court  to  charge  the  jury, 
among  other  things,  "  that  the  plaintiff,  before  he  can  re- 
cover, must  show  to  their  satisfaction  that  a  writ  of  injunc- 
tion did  issue,  restraining  the  enforcement  of  the  judg- 
ment" ;  which  •  charge  the  court  also  gave,  but  with  the 
qualification,  "  that  the  recitals  of  the  injunction  bond,  as 
copied  in  the  transcript  which  was  read  in  evidence,  are 
evidence  that  a  writ  of  injunction  did  issue":  and  to  this 

•*          .  .  *  I,.1     jp7.  .  ' 

qualification  -of  the  charge  the  defendant  excepted. 

The  overruling  of  the  demurrer  to  the  notice,  the  rulings 
of  the  court  on  the  evidence,  and  the  refusal  of  the  several 
charges  asked  by  the  defendant,  are  now  assigned  as  error. 

GEO.  W.  GUNN,  for  appellant. 
MARTIN,  BALDWIN  &  SAYRE,  contra.- 

'%fr\,  :.•'",.  •:'.  ri*M*   V-./J  '••••»',?•  .:  "--'   miMpK^    ,<•    WUf-f     «i|         ^\  /  -i-v  i 

A.  J.  WALKER,  C.  J.-=-In  this  case,  a  surety  on  an  in- 
junction bond,  executed  in  1845,  proceeds  by  notice  against 
his  principal,  to  obtain  a  judgment  for  money  paid  by  him 
as  such  surety.  It  is  objected  to  the  notice,  that  it  fails  to 
show  that  an  injunction  ever  issued.  The  amended  com- 
plaint expressly  avers,  that  the  plaintiffs  principal  obtained 
from  a  circuit  judge  an  injunction.  We  think  this  aver- 
ment involves  the  assertion  that  an  injunction  issued.  —  Ex 
parte  Greene  v.  Graham,  29  Ala.  52;  Const,  of  Ala.,  article  5, 
§  8.  The  same  subject  was  presented  in  a  charge  requested. 
The  court  charged  the  jury,  upon  the  defendant's  motion, 
that  the  plaintiff'  could  not  recover,  unless  it  was  shown 
that  an  injunction  actually  issued.  This  charge  was  cer- 
tainly correct,  for  there  can*  be  no  liability  upon  an  injunc-  i 
tion  bond,;  unless  the  injunction  issues.  —  Shorter  v.  Mims, 
18  Ala.  65S.-  And  if  the  surety  paid  the  judgment,  when 

%  •.•«*'  •'-      *  i%-   •'":.'  *••   -       .-"•-.•-.    ••/•     '•  -"''"-**'"'••'»    : 


198  ALABAMA. 


Dirbberly  v.  Black's  Adra'r. 


there  had  been  110  process  enjoining  it,  he  did  it  in  his  own 
wrong. 

3ut,  while,  the -court  gave  the  correct*  charge  above 
stated,  it  added,  that  the  recitals  in  the  injunction  bond 
were  evidence  of  the  issue  of  the  injunction.  'In  this  we 
think  the  court  erred.  The  bond  does  riot  recite  that  an 
injunction  had  issued,  but  simply  that  the  complainant  in 
the  chancery  suit  had  obtained  an  order  for.  an  injunction. 

'  The  obtaining  an  order  for  an  injunction  from  a  proper 
.authority,  and  the  obtaining  an  injunction,  are  very  diflfer- 

s  ejit  things.     The    rule  of  practice  which   was  in  for.ce  at 

:  that  time,  (Clay's  Digest,  615,  §  27,).  required,. that  the 
bond  should  be  given  in  such  sum,  and  with  such  .condition, 

,  as.  the  chancellor  or  judge  mjght  .direet,.befere  the  injunc- 

;  tion  issued.      Under  this  .  rul$,  the   practice  which   was 

s  adopted,  and  which  was  obviously  necessary,  was  for  the 
judge  or  chancellor  to  order  an  injunction  to  issue,  upon 

•the  execution  of  a  bond,  with  prescribed  condition  and 
penalty,  and  the  injunction  was  issued  after  the  giving  of 

:  the  bond.  If  the  injunction  had  issued  before  .the  bond 
•was  given,  the  rule  would  have  been  violated.  It  is  obvi- 
ous that  the  recital  of  the  bond  in  this  case  shows  nothing 
more  than  that  it  was  given,  in  conformity,  to  the  rule, of 
practice,  after  the  fiat,  or  order  for  the  injunction. 

£•2-3/1  The  objection  taken  by  demurrer,  that  this  pro- 

,  ceeding  could  not  be  instituted  in  Mason  county,  is  untena- 
ble. Section  2650  of  the  Code  authorizes  the  .  making 

'.  of  thejnotion  in  the  county  of  the  defendant's  residence. 
If  an  injunction  issued  in  1845,  and  the  bill  was  afterwards 
dismissed  in  the  ^ame  year,  (the  injunction  being  thereby 
dissolved^)  a  statutory  judgment  against  the.obligors  in  the 
injunction  bond  resulted,  notwithstanding  the  register  may 
have  failed  to  issue  .to  the  clerk  of  the  circuit  court  a  cer- 
tificate of  dissolution  of  the  injunction,  as  required  by  the 
act  of  1841. —  WisivaU  v.  Munroe,  4  Ala.  9.  This  statutory 
judgment,  thus  resulting,  would  be  a  judgment  rendered 
against  a  surety,  within  section  2644  of  the  Code;  and  the 

;  surety,  having  satisfied  the  judgment,  -would  have  a  right 

•jto  proceed  by  notice,  as  is  done  in  this  case. 
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[4.]  We  think  the  cause  of  action  insufficiently  shown 
by  the  notice  to  have  appertained  to  the  plaintiff  in  his  ca- 
pacity of  administrator. —  Watson  v.  Collins'  Adrn'r,  3.7.  Ala, 
We  think,  also,  that  the  notice  sufficiently  avers  that  the 
plaintiff  was  the  administrator  of  the  estate* 

[5.]  After  Ruiherford,  the  witness, .had  ceased^  to- -be 
sheriff,  and  had  returned  the  «xecution,  his  authority,  vvr- 
tute  offieii,  to  receive  payment  of  the  execution,  was  gone. 
But  the  money  paid  to  Rutherford  was  harnded  over  to  the 
plaintiff's  attorney  as  a  payment,  and  seems-  to  have  been 
so  accepted.  This  fact  makes  the  payment  good;  arid,  not- 
withstanding Rutherford's  want  of  authority,  would  dis- 
charge the  execution. 

Care  in  the  procurement  of  the  proper  evidence  will 
avoid  the  other  questions  presented  by  the  rulings  upon  the 
admissibility  of  testimony,  and  we  therefore  do  not  notice 
them  in  this  opinion. 

Reversed  and  remanded* 


HUMPHRIES  es.  DAWSON. 

f  DETINUE  FOR  SLAVES.] 

L  Amendment  of  complaint. — Where  the  plaintiff  sues  as  "  trustee  of  L. 
H.  and  F.  D.,"  two  married  women,  the  complaint  may  be  amended, 
(Code,  $  2403,1  by  adding  the  words  "  and  for  the  remainder-men  who 
are  their  children." 

2_  Plea  in  abatement  of  pewSewey  of  another  action. — The  priority,  and  not 
the  mere  pendency,  of  another  suit  founded  on  the  jsame  cause  of  ac- 
tion, is  available  under  a  plea  in  abatement ;  but  neither  a  bill  in 
chancery,  nor  an  action  brought  in  another  State,  is  good  matter  in 
abatement. 

3.  Competency- of  donor,  a*  witness  for  ~d#nee.-~ The  donor  of  a  slave  is-  a 
competent  witness  for  the  donee,  or  one  claiming  under  the  donee,  in 
a  suit  involving  the  title  to  the  slave. 

4.  Identification  of  exhibits  1o- deposit  ion. — Where  the  commissioner  certi- 
fies, "  that  the  annexed  deed,  hereto  attached,  marked  '  A,'  was  showii 
to  the  witness,  and  by  him  examined  and  recognized  to  be  the  original 
deed  by  him  sigued  and  delivered,"  a  deed  which  is  shown  to  have 


ALABAMA. 


Humphries  v.  Dawsou. 


been  enclosed  in  the  package  containing  the  deposition,  and  which  i&- 
marked  as  etated  in  the  certificate,  is  sufficiently  identified  as  the  ex- 
hibit referred  to. 

5,  Constrnetion  of  deed,  as  to  respective  rigid*  of  irnsice  and  T>entfidarie9. 
Where  a  female  slave  is  conveyed  by  deed  to  a  trustee,  "  in  trust  that 
he  shall  take  and  receive  all  the  profits  and  income  arising  from  the 
said  slave  and  her  increase,  and  apply  the  same  to  the  education  and 
maintenance  of  L.  and  H.,"  his  two  daughters,  "and  in  trast,  upon 
the  marriage  or  coming  of  age  of  the  said  L  and  H.,  to  permit  them 
to  have  the  fall  use,  authority  and  command  over  the  said  slave  and 
her  increase,  (9  division  or  partition  having  been  made,)  for  and 
during  the  natural  lives  of  the  said  L.  and  H,;  and  after  their  death, 
in  trust  farther .to-eonvey  the  respective  portions  oi  the  property  to 
their  children,  in  fee-simple  forever,"— if  the  slaves  are  divided  be~ 
tween  the  two  daughters,  on  theirmarriag3-or  coming  of  age,  and  the 
respective  portion  of'eaeh  delivered  to  her  by  the  trustee,  he  cannot 
afterwards,  during  the  lives  of  the  daughters,  maintain  detinne  against 
them,  or  any  one  holding  under  thstu,  to  recover  tbeslaves ;  and  if, 
without  .making  a  division,  he  delivers  all  the  slaves  to  one  of  the 
daughters,  on  her  marriage,  and  afterwards  conveys  other  property  to 
the  other  daughter  in  lien  of  her  interest  in  the  slaves,  he  cannot 
maintain  detinue  fos'the  slaves,  against  a  purchaser  from  the  daughr 
ter  to  whom  they  were  delivered- 

APPEAL  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

•  ". ,  «  •  *  S 

THIS  action  was  brought  by  Samuel  Dawsoo,  against 
John  R.  Humphries,  to  recover  a  negro  woman  named 
Becky,  with  her  four  children,  and  damages  for  their  de- 
tention, The  original  complaint  is.  nowhere  set  out  in  the 
record;  but  the  bill  of  exceptions  states,  "that  the  plain- 
tiff moved  to  amend  his  complaint,  by  adding,  after  the 
words  'trustee  of  Leonora  Hobbs  and  Frances  Dillard,'  the 
words  '  and  for  the  remainder-men  which  are  their  children  ? 
to  which  amendment  the  defendant  objected,  as  changing 
the  character  in  which  the  plaintiff  sued,  and  as  putting  a 
new  title  in  issue  ;  but  the  court  overruled  the  objection, 
and  allowed  the  amendment  to  be  made,  and  the 'defendant 
excepted."  The  defendant  then  prepared  and  tendered  a 
plea  in  abatement,  duly  verified  by  affidavit,  alleging  that, 
on  the  24th  May,  1858,  before  the  complaint  in  this  case 
was  amended,  a  bill  in  equity  was  filed  on  the  chancery 
side,  of  the  circuit  court  of  Lowndes-  county,  Mississippi, 

"*•;  * 
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in  the  name  of  Samuel  Dawson,  as  trustee  of  Leonora 
Hobbs  and  Frances  Dillard  and  their  children,  against  the 
defendant  in  this  suit  and  others,  to  recover  the  slaves  here 
in  controversy;  which  suit,  the  plea  averred,  was  still 
pending  and  undecided,  and  involved  the  same  title  that 
was  put  in  issue  by  the  amended  complaint.  The  court 
rejected  the  plea,  on  the  ground  that  it  came  too  late;  to 
which  the  defendant  reserved  an  exception. 

The  plaintiff  claimed  the  slaves  under  a  deed  from  John 
D.  Dawson,  which  was  executed  in  South  Carolina,  dated 
March  1,  1841,  and  in  the  following  words:  "Know  all 
men  by  these  presents,  that  for  and  in  consideration  of  the 
natural  love  and  aftection  I  have  and  bear  to  Leonora  and 
Frances,  daughters  of  Samuel  Dawson,  and  for  and  in  con- 
sideration of  the  sum  of  one  dollar  to  me  in  hand  paid  at 
and  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  I  do  hereby  acknowledge,  have  bargained, 
sold,  assigned,  and  set  over  to  the  said  Samuel  Dawson,  all 
my  right,  title  and  interest  in  and  to  a  negro  girl,  named 
Becky,  and  her  increase ;  to  have  and  to  hold  the  said  ne- 
gro girl  and  her  increase,  unto  the  said  Samuel  Dawson, 
his  heirs,  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever;  in  trust,  nevertheless,  that  the  said  Samuel 
Dawson  take  and  receive  all  the  profits  and  income  arising 
or  to  arise  from  the  said  slave  and  her  increase,  and  apply 
the  same  to  the  education  and  maintenance  of  Leonora  and 
Frances;  and  in  trust,  upon  the  marriage  or  coming  of  age 
of  the  said  Leonora  and  Frances,  to  permit  them  to  have 
the  full  use,  authority  and  command  over  Becky  and  her 
increase,  (a  division  or  partition  having  been  made,)  for  and 
during  the  natural  lives  of  them,  the  said  Leonora  and 
Frances ;  and  after  their  death,  in  trust  further  to  convey 
the  respective  portions  of  the  above-named  property  to 
the  children  of  the  said  Leonora  and  Frances,  in  fee-simple 
forever.  In  witness  whereof,"  &c. 

For  the  purpose  of  proving  the  execution  and  delivery 
of  this  deed,  the  plaintiff  took  the  deposition  of  said  John 
D;  Dawson.  Before  the  trial  began,  the  defendant  moved 
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to  suppress  the  deposition  of  said  Dawson,  "  on  the  ground 
that  he  was  the  donor  of  the  property  sued  for,  and  be- 
cause he  cannot  be  received  as  a  witness  to  prove  the  exe- 
cution of  said  deed,  unless  the  testimony  of  the  subscribing 
witnesses  thereto  is  shown  to  be  inaccessible."  The  court 
overruled  the  objections,  and  the  defendant  excepted.  The 
defendant  alsojnoved  to  suppress  the  original  deed,  which 
was  made  an  exhibit  to  Dawson's  deposition,  "on  the 
ground  that'it  is  -cot  in  any-wise  attached  to  said  deposi- 
tion, nor  certified  by  the  commissioner."  The  commissioner 
stated,  in  his . certificate  to  the  depesition,  "that  the  an- 
nexed deed  of  conveyance,  hereunto  attached,  marked 
'A,'  was  shewn  to  the  ^  witness,  and  by  him  examined  and 
recognized  to  be  the  original  deed  by  him  signed  and  deliv- 
ered." The  deed,  on  inspection,  was  found  to  be  endorsed 
"A,"  and  was  shown  to  have  been  enclosed  in  the  package 
containing  the  deposition  of  the  witness,  and  to  have  been 
attached  to  the  interrogatories  after  the  deposition  had  been 
opened.  The  court  refused  to  suppress  iihe  deed,  undine 
defendant  excepted. 

The  evidence  showed  "that,  soon  after  the  marriage  of 
Leonora  with  A.  H.  Hobbs,  which  was  in  1841,  she  anS 
her  husband  removed  to  this  State,  and  brought  the  slaves 
with  them;  and  that,  in  1846,  they  sold  the  slaves  to  one 
Lawrence,  who  afterwards  sold  and  -conveyed  them  to  the 
defendant.  The  defendant  also  introduced  -evidence  show- 
ing that  Samuel  Dawson  delivered  the  slaves  to  said  Hobbs 
and  wife,  soon  after  their  marriage,  and  consented  that  they 
might  bring,  the  slaves  with  them  to  this  State;  and  that 
the  subsequent  sale  by  Hobbs  and  wife  to  Lawrence  was 
made  with  his  approbation,  and  by  his  authority.  There 
was  other  evidence  in<  the  case,  also,  but  it-requires  no  par- 
ticular notice. 

The  court  charged  the  jury,  among  other  things,  as  fol- 
lows: "3.  That  the  deed  from  John  D.  Dawson  to  Samuel 
Dawson  required  that  a  partition  or  division  of  said 
slaves  should  be  made,  before  the  trust  could  be  executed'in 
favor  of  said  Leonora,  so  as  to  vest  the  legal  title  to  any 
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portion  of  said  property;  and  that,  unless  the  proof  showed 
that  such  division  or  partition  had  been  made,  Hobbs  and 
wife  had  no  legal  interest  which  they  could  dispose  of." 
The  defendant  reserved  an  exception  to  this  charge,  and  re- 
quested, among  other  charges,  the  following:  "5.  If  the 
jury  believe,  from  the  evidence,  that  on  the  marriage  of 
Leonora  with  said  Hobbs,  plaintiff  delivered  the  property 
to  them  under  the  trust,  created  by  the  deed  from  Jolm  D. 
Dawson,  for  the  purpose  of  letting  them  keep  the  entire 
property  without  division  or  partition;  and  that  after  the 
marriage  of  Frances  with  Dillard,,  plaintiff  paid  them  in 
other  property,  or  agreed  to  da  so.;  and  that  they  consented 
to  such  arrangement;  and  that  plaintiff,  in  pursuance  of 
such  agreement,  pakj  them  a  trackof  land;  and  that  they 
received  the  same  in  _part  payment  of  their  interest  in  the 
slaves  sued  for  in  this  action,  for  the  purpose  of  letting 
Hobbs  and  wife  keep  the  entire  property  in  the  slaves  ;  and 
that  all  this  took  place  before  the  slaves  were  sold  by  Hobbs 
and  wife  to  Lawrence,—  then  the  plaintiff  cannot  recover 
in  this  action,  if  the  defendant  has  acquired  the  interest  of 
said  Hobbs  and  wife."  .The  court  refused  this  charge,  and 
the  defendant  excepted  to  its  refusal. 

All  the  rulings  of  the  court,  to  which,  as  above  stated, 
•exceptions  were  reserved  by  the  defendant,  are  now  as- 
signed as  error. 

RICHARDS  &  FALKXER,  for  appellant. 

GOLDTHWAITE,  RlCE  &  SfiMPLE, 


R.  W.  WALKER,  J.—  [1.]  The  -original  -complaint 
described  the  plaintiff  as  "trustee  -of  Leonora  Hobbs  and 
Frances  Billard."  ,Up«n  the  trial,  against  the  defendant's 
objection,  the  plaintiff  was  permitted  to  amend  the  com- 
plaint, by  adding,  "and  for  the  remainder-men  which  are 
their  children."  In  this  we  think  there  was  no  error. 
The  original  complaint  averred  that  the  plaintiff  was  suing, 
not  as  an  individual,  but  in  a  representative  capacity.  The 
amendment  is  but  a  further  and  more  accurate  description 
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of  his  representative  capacity,  and  did  not  substitute  a  new 
cause  of  action.  If  the  complaint  had  been  by  the  plaintiff 
individually,  he  could  have  amended  it,  so  as  to  authorize  a 
recovery  in  his  representative  capacity. — Grimm's  Adni'r  v. 
Crawford,  29  Ala.  626.  In  that  case,  it  is  said — "Such  an 
amendment  does  not  substitute  a  new  cause  of  action.  The 
cause  of  action  is  really  the  same.  The  amendment  merely 
inserts  that  which  is  necessary  to  secure  a  recovery  upon' 
the  existing  cause  of  action,  which  was  imperfectly  set 
forth." 

2.  The  matter  of  the  plea  in •<  abatement,  which  was 
rejected  by  the  court,  would  not  have  been  available  to  the 
defendant ;  and  hence  its  rejection  could  work  no  injury  to* 
him.     It  is   the  priority   of  a   suit,  that  abates  another 
founded  on  the  same  cause  of  action.-—!  Cfiitty's  PI.  21-5  ;" 
Henner  v.  Marshall,  1   Wheaton;   21-5.     If  there  be  any 
reason  which  renders  this  principle   inapplicable  in  the 
present  case,  a  fatal  objection  to  the  plea  is  fourrd  in  the^ 
other  principle,  that  the  pendency  of  a  suifc'in  another  State 
is  no  cause  of  abatement  of  a  suit  instituted  in  this  State.  • 
Broivne  v.  Joy,  9  Johns.  221  ;   Walshe  v.  DurJcin,  12  Johns. 
99;  Salmon  v.   Wooten,  9  D'ana,  422  ',  McGiUon  v.  Love, 
13  111.  466  ;  Drake  v.  Brender,  8  Texas,   352  ;  2  Parsons 
on  Contracts,  232  ;  Hatch  v.  Spojford,  22  Conn.  496,  etseq.- 
It  appears,  also,  that  the  pendency  of  a  bill  in  equity  has  not 
usually  been   considered  sufficient   ground  for  a  plea  in 
abatement  of  a  suit  at  law. — Colt  v.  Partridge,  7  Metcalf,  - 
570  (576) ;  Blandiard  v.  Stone,  16  Vermont,  234;  Hatch 
v.  Spofford,  22  Conn.  495-6*;  Story's  Conflict   oi  Laws, 
§  610  (a),  Bennett's  edition. 

3.  The  motion  to  suppress  the  deposition  of  John  D. 
Dawson  was  properly  overruled.     The  donor  is  a  compe- 
tent witness  for  the  donee,  or  one  holding  under  tfae  latter, 
Jones  v.  Hoskins,  18  Ala.  489. 

4.  There  was  no  error  in  overruling  the  motion  to  sup- 
press the  original  deed  of  gift. 

The  bill  of  exceptions  does  not  show  that  any  exception 
was  taken  to  the  ruling  of  the  court  in  relation  to  the  offer 
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he  defendant  to  read  a. portion  of  the  former  deposition 
.of  John  D.  Dawson. 

5.  It  will  not  be  denied,  rthat  if,  on  the  marriage,  or 
coming  of  age  of  the  daughters,  the  property  had  been 
divided,  and  their  respective  portions  delivered  to  them  by 
the  trustee,  he  could  not  afterwards,  and  during  the  lives  of 
the  daughters,  have  maintaiaed  detinue  for  the  recovery  of 
the  slaves,  against  the  daughters,  or  any  one  holding  under 
them.  For,  whatever  might  be  the  case  as  to  the  continu- 
ance of  the  legal  title  in  the  trustee,  it  is  obvious  that,  on 
the  facts  supposed,  the  trustee  would  not,  during  the  lives 
--of  the  daughters,  have  the  legal  right  to  the  possession  of 
the  slaves.  On  the  contrary,  the  right  to  the  possession 
would,  according  to  the  stipulations  of  the  deed,  be  in  the 
daughters;  and  where  the  deed  stipulates  for  the  possession 
of  the  cestui  que  trust,  the  trustee,  though  he  .may  be 
clothed  with  the  legal  title,  cannot  maintain  detinue 
against  the  cestui  que  tmst.-^-Gtmn  v.  Barrow,  17  Ala.  247. 

Now  it  is  obvious  that  the  deed  contemplated  a  division 
of  the  property  on  the  marriage  or  coming  of  age  of  the 
daughters.  That  is  the  period  indicated  as  the  time  at 
which  it  was  the  duty  of  the  trustee  to  make  the  division. 
It  is  obvious,  moreover,  that  the  direction  that  the  division 
should  be  then  made,  was  intended  mainly  for  the  benefit 
-of  the  daughters ;  its  purpose  being,  to  secure  to  them, 
after  their  marriage,  or  coming  of  age,  and  during  their  lives, 
the  separate  use  and  enjoyment  of  equal  shares  of  the 
property.  The  division  then  made  would,  it  is  true,  have 
the  secondary  effect  of  ascertaining  the  respective  portions 
of  the  property  to  which  the  rights  of  each  set  of  remain- 
der-men would  attack.  But  it  is  not  to  be  doubted,  that 
!the  primary  purpose  of  .making -the  division  at  the  particu- 
lar time  designated  by  the  donor,  was  what  is  above  stated. 
It  appears,  however,  that  the  trustee  failed  to  perform  the 
'duty  cast  upon  him,  to  divide  the  property  on  the  mar- 
riage or  coming  of  age  of  the  daughters.  The  evidence 
rtended  to  show  that,  without  making  any  such  division,  he 
^delivered  all  the  slaves  to  one  of  the  daughters  after  -Jieir 
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marriage.  The  bill  of  exceptions  discloses,  moreover,  that 
there  was  evidence  tending  to  show  that,  after  the  mar- 
riage of  the  daughters,  an  arrangement  was  effected,  to 
whirlrthe  trustee  was  a  party,  and  the  validity  of  which 
he  is  therefore  in  no  condition  to  question,  whereby  Mrs. 
Dfllard  received  from  the  trustee  other  property,  in  lieu  of 
her  interest  irr  the  slaves, '"for  the  purpose 'trf  vesting  in 
Mrs.  Hobbs,  who  was  then  in  possession,  the  entire  in- 
terest of  both  daughters  under  the  deed;  and  that  in  pur- 
suance of  this  arrangement, 'Mrs.  Hobbs  and  her  husband 
remained  in  possession  of  the  entire  property  until  they 
sold  to  Lawrence. 

On  this  state  of  facts;  iir  is  obvioirs  that, 'so  far  as'the  in- 
terests of  the  daughters  are  concerned,  the  necessity  for  a 
division  is  obviated,  by  the  arrangement  whereby  the  two 
interests  were  merged,  and-vested  in  one  of  the  daughters.  It 
is  also  clear, 'that  if  the  facts  were  as  here 'supposed;  the  di- 
vision of  the  property  which,  under  the  deed,  it  'was  the 
duty  of  the  trustee  to  make,  on  true  marriage  or  coming  of 
agpe  of  the  daughters,  was  no  longer  practicable  when  this 
suit  was  begun.  The  division  intended  by  the  donor  was 
to  be  made,  as- we  have  seen,  on  the  marriage  or  coming  of 
age  Of  the  daughters.  The  property  consisted  of  a  female 
slave  and  her  increase.  From  the  nature 'of  the  property, 
constant  changes  must  be  going  on  in  its  value  and  amount, 
so  that,  at  the  time  this  suit  was  brought,  it  was  manifestly 
impossible  to  make  the  very  division  which  should  have 
been  made  at  the  time  appointed' by  the  deed.  In  other 
words,  it  would  not  be  practicable  to  so  divide  th'e  property, 
in:  1853,  as  to  allot  to'  each  daughter  the  very  share  which 
would  have  fallen  to  her  if  the  division  had  been  made  four 
or  five  years  sooner.  So  far  as  the  interests  of  the  re- 
mainder-men' are  concerned,  a  division  made  now  would  be  no 
more  in  conformity  with  the  requirements  of  the  deed  than 
one  which  may  be  made  at  the  termination  of '  'the  life- 
estate.  The'truste'e  has  suffered  the  time  appointed  for  the 
division  to  pass  by.  The  donor  intended  that  the  division 
should  take  place  on  the  marriage  or  coming  of  age  of  the 
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daughters,  before  the  delivery  of  the  property  to  them,  and 
when  both  daughters  had  an  interest  in  the  property,  and 
each  might  be  considered  as  representing  her  own  children, 
the  remainder-men  after  her,  in  the  making  of  the  division. 
By  the  act  of  the  trustee,  the  making  of  the  division  at 
the  time,  and  under  the  circumstances  intended  by  the 
donor,  has  become  impossible  ;  and  so  far  as  the  interests 
of  the  remainder-men,  or  the  purposes  of  the  donor,  in  re- 
gard to  them,,  are  concerned,  there  is  no--,  reason  why  the 
division  may  not  be  made  at  the  termination  of  the  life- 
estate,  as  well  as  at  this  time. . 

The  ground  on  which  the  trustee's  right  ix>  reduce  the 
property  to  his  possession  is  placed,  is  that  the  trust  in 
reference  to  the  division  has.  not  been  executed.  But,, as 
we  have  seen,  there  was  evidence  tending  to  show  that,  by 
the  agency  of  the  trustee  himself,'  a  state- of  facts  has  been 
brought  about  which  renders  the  execution,  of .  that  trust, 
as  contemplated  by  the  deed,  no  longer  practicable  ;  and 
our  opinion  is,  that  if  the  facts  referred  to  were  established 
by  the  evidence,  it  was  not  essential  to  the  defense  of  this 
suit.  to.  show,  that  there  had  been  an  actual  division  or  par- 
tition ot  the  property.  We  think  that  the  court  erred  in 
the  third  charge  given,  and  in  refusing  to  give  the  fifth 
charge  asked  by  the  defendant.  ... 

We  do  not  intend,  by  anything  we  have,<saidj  to  express- 
an  opinion  adverse  to  the  continuance  of  the  legal  title  in 
the  trustee  ;  nor  are  we  to  be  understood  as  indicating  any 
opinion  upon  the  question  of  .the  right  or<;  duty  of  the 
trustee  to  protect,  by  proceedings  in  another  forum,  the 
interests  of  the  remainder-men. 

Judgment  reversed,  and  cause  remanded.  . 
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GIMON  w.  TERRELL. 
[TROVER  FOR  CONVERSION  OP  SLAVE.] 

1.  Proof  of  agency.  —  As  a  general  rule,  the  fact  of  agency  must  be 
proved  by  other  evidence  than  the  acts  of  the  agent  himself,  before 
it  can  be  assumed  that  his  acts  are  binding  on  the  principal  ;  yet, 
where  there  is  any  evidence  of  an  assent  on  the  part  of  the  principal 
to  the  acts  of  the  agent,  or  where  the  acts  themselves  are  of  such 
nature,  or  so  continuous,  as  to  furnish  a  reasonable  ground  of  infer- 
ence that  they  must  have  been  known  to  the  principal,  and  that  he 
would  not  have  permitted  the  agent  thus  to  act  without  authority, 
the  acts  themselves  are  admissible  evidence  to  prove  the  agency. 

2.  Proof  of  contract  of  hiring  ;  admisnibility  of  agent's  acts  as  evidence 
against  principal.  —  The  question  being,  whether  defendants  employed 
plaintiff  's  slave  on  their  boat  without  authority,  or  hired  him  from 
plaintiff's  authorized  agent  ;  and  there  being  some  evidence  tending 
to  show  the  agency,  —  the  fact  that   the  ageut   "  came  down  to  the 
boat,  and  inquired  aboixt  the  slave,"  is  relevant  evidence,  as  tending 
to  show  knowledge  and  assent  on  the  part  of  the  agent  to  the  employ- 
ment of  the  slave  by  the  defendants,  and  thus  tending  to  show  a  con- 
tract of  hiring. 

3.  Authority  of  agent.  —  An  agent,  who  is  authorized  to  hire  out  and  look 
after  his  principal's  slaves,  may,  by  hiring  one  of  the  slaves  to  a  per- 
son who  already  has  possession  of  him  without  anthority,  legalize  the 
subsequent  employment  of  the  slave  by  the  hirer. 

;    *'  •      •'*'." 

APPEAL  from  the  Circuit  Court  of  Monroe. 

Tried  before  the  Hon.  C.  W.  RAPIE&  ' 
,-££.,.  $  Vv3#fok>*  &.»**i*  ••*< 

Tms  action  was  brought  by  Dominick  Gimon,  against 
W.  M.  Terrell  and  other*,  owners  of  the  steamboat  Lucy 
Eett,  te  recover  damages  for  the  conversion  of  a  slave 
named  Brister,  who  was  accidentally  drowned  while  em- 
ployed as  a  deck  hand  on  the  defendants'  boat.  The 
rulings  of  the  court  on  the  trial,  to  which  exceptions  were 
reserved  by  the  plaintiff,  and  which  are  now  assigned  as 
error,  are  thus  stated  in  the  bill  of  exceptions  :  — 

"The  defendants  introduced  a  witness,  by  whom  they 
offered  to  prove,  that  he  (witness)  saw  one  Peter  Desplous, 
for  one  or  two  years  before  the  drowning  of  Brister,  at  dif- 
ferent times  officiating  in  hiring  and  looking  after  the  ne- 
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groes  belonging  to  the  plaintiff;  that  he  saw  Desplous  talk- 
ing to  Brister  on  the  wharf,  while  Brister  was  employed 
on  the  Lucy  Bell,  and  gave  him  a  piece  of  tobacco.  The 
.plaintiff  objected  to  the  examination  of  the  witness  for  this 
purpose, — as  well  to  the  questions  put  to  elicit  this  evi- 
dence, as  to  the  evidence  itself;  but  his  objections  were 
overruled,  aaid  he  excepted. 

"The-defendants  introduced  another  witness,  and  offered 
to  prove  'by 'him,  that  said  Peter  Desplous,  before  Brister 
was  drowned,  came  down  to  the  Lucy  Sell,  and  inquired  of 
witness  about  Brister ;  that  he  replied,  Brister  was  on  the 
Lucy  Bell ;  and  that  said  Desplous  then  told  him  that 
plaintiff  was  sick,  and  had  sent  him  to  see  about  Brister. 
Plaintiff  objected  to  the  introduction  of  this  evidence,— as 
well  to  the  questions  put  to  elicit  it,  as  to  the  evidence 
itself;  but  the  court  overruled  his  objections,  and  he  eX- 
cepted.  Plaintiff  then  introduced  said  Desplous  as  a  wit- 
ness, who  testified,  that  he  never  acted  as  plaintiff's  agent 
in  the  hiring  of  his  negroes ;  that  one  Simmons  was  his 
•clerk  and  agent  for  this  purpose  at  the  time  of  Brister's 
death  ;  that  he  did  not  go  to  the  Lucy  Sell  before  the  cegrb 
was  drowned,  but  was  requested  by  plaintiff,  after  the  boy 
was  drowned,  to  go  down  to  the  wharf,  and  ascertain  where 
he  was ;  that  he  did  go,  and,  on  inquiry  of  the  second 
clerk  of  the  Lucy  Sell,  was  told  that  he  was  drowned,  and 
that  he  reported  this  to  the  plaintift. 

"The  plaintiff  asked  the  court  to  charge  the  jury,  that, 
although  they  might  believe,  from  the  evidence,  that 
Desplous  was  the  agent  of  the  plaintiff  in  hiring  and  look- 
ing after  his  negroes,  yet  such  agency  would  not  authorize 
Desplous  to  ratify  a  previous  conversion  of  Brister  by  the 
defendants,  or  to  permit  them  to  use  the  negro,  so  as  to 
bind  the  plaintiff,  if  their  original  possession  was  unau- 
thorized and  illegal.  The  court  refused  to  give  this  charge, 
and  the  plaintiff  excepted  to  its  refusal." 

L.  S.  LUDE,  for  appellant. 
WM.  BOYLES,  and  S.  J.  CCMMING,  contra. 
14 
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R.  W.  WALKER,  J.— The  plaintiff's  objection  to  the 
evidence  of  the  first  witness  for  the  defendant,  was  to  the 
evidence  as  a  whole.  Consequently,  if  any  portion  of  it 
was  admissible,  the  objection  was  properly  overruled,  A 
part  of  this  evidence  was,  that  the  witness  "saw  Peter 
Desplous,  for  one<or  two  years  before  the  drowning  of  Bris- 
ter,  at  different  times  officiating  in  hiring  and  looking  after 
the  negroes  belonging  to  the  plaintiff".  Whether  Desplous 
was  the  agent  of  the  plaintiff  to  hire  or  manage  Brister, 
was  one, of  the  questions' in  the  case  ;  and  we  think  that 
the  evidence  above  quoted  was  relevant  to  this  question. 
It  is  true  that*  as  a  general  rule,  the  agency  of  a  party 
must  be  proved  by,  other  evidence  than  his  mere  acts,  be- 
fore it  can  he  property  assumed  that  such  acts  are  binding 
on  his  principal. — Scarborough  v.  Reynolds,  12  Ala.  259  ; 
McDonnell  v.  Branch  Bank  of  Montgomery,  20  Ala.  317 ; 
McDougald  v.  -Daw son,  30  Ala. -553.  And  it  may  also  be 
true,  that  mere  acts  of  the  .assumed  agent,  unaccompanied 
byany  evidence  tending  to  show  that  the  principal  had 
knowledge  of,  or  assented  thereto,  are  not  even  competent 
evidence,  to  be  submitted  to  tbe  jury  upon  the  question  of 
agency.*— See  2  Phill.  Ev.  (C.  &•  H.'s  Notes,  ed.  1843,) 
188-9  ;  -'Scott  v.  Crane,  1  Conn,  255  ;  Moore  v.  Patterson, 
28  Penn.  S$.  R.  505-(512-13) ;  Forsyth  v.  Day,  41  Maine, 
382;  Dow  v.  Perrin^ ,2  Smith,  (N.  Y.).325  j:Kidd  v.  Crom- 
wett,  12  Ala.  648  (052).  But,  where  there  is  any  evidence 
tending  to  show  the  assent  of  the  principal  to  the  acts  of 
the  agent,  these  acts,  in  connection--  with  such  evidence  of 
the  principal's  assent  thereto,  should  be  allowed  to  go  to 
the  jury.  And  if  the  acts  of  the  alleged  agent  are  of  such 
a  nature,  or  so  continuous  in  their  character,  as  to  furnish 
in  them-selves  any  reasonable  ground  of  inference  that  the 
plaintiff  knew  of  them,  and  would  not  have  permitted  the 
assumed  agent  thus  to  act  in  the  absence  of  authority  for 
so  doing,  the  acts  themselves  are  at  least  competent  evi- 
dence to  be  submitted  to  the  jury. — See  McDonnell  v. 
Branch  Bank,  20  Ala.  313;  Krebs  v.  O'Grady,  23  Ala, 
726  ;  Kent  v.  Tyson,  20  N.  H.  121  j  2  Phill.  Ev.  (ed.  1843,) 
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188-9  ;  CoU)  v.  Lunt,  4  Greenl.  503.  We  think  that  the 
evidence  under  discussion  falls  within*  this  principle';  and 
although  it  may  be  true  that  the  acts  of  Desplous  referred 
to  by  the  witness  were  not  of  such  a  character  as  to  fur- 
ryish  of  themselves  sufficient  evidence  of  the  principal's 
knowledge  and  assent,  yet  the  insufficiency  of  the  testimony 
is  not  a«  argument  against  its  competency.  The  question 
of  >  agency  is  matter  of  fact,  w  hich  it  is  the  province  of  the 
jury  to  decide  upon  ;  and  if  there  is  any  evidence  tending 
to -prove  the  authority  of  the  agent,  its  sufficiency  and 
weight  should  be  left  to  the  jury,  under  proper  instruc- 
tions from'  the  court. — McClung  v.  Spotswood,  19  Ala.  165. 

2,  In  like  mamfer,  a  part,  at  least,  of  the  evidence  of 
the  second  witness,  was  admissible;    and  the  objection, 
being  to  the  entire  evidence,  was  rightly  overruled.     As- 
suming that  Desplous  was  the  agent  of  the  plaintiff  to  hire 
Blister",  the  testimony  that  *'  before  the  negro  was  drowned, 
Desplous -came  down  to  the  Lucy  Sett,  and  inquired  of  wit- 
ness about  Blister*,  was  relevant  evidence,  as  it  tended  to 
show  the  agent's  knowledge  of,  and  assent  to,  the  employ- 
ment of  the  negro  by  the  defendants.     If  Desplous  was 
clothed  with  authority  to  "  hire  and  look  after  "  Brister, 
then  the  fact  that-  he  knew  «f?  and  assented  to,  the  employ- 
ment of  the  slave  by  another,  would  tend  in  some  degreer 
however  slighty  to  prove  a  hiring  £  and  any  circumstances 
tending  to  show  a  hiring 'of*  the  slave  by  the  plaintiff's 
agent  to  the  defendants;  were  clearly  admissible  as  evidence. 

3.  The  charge  asked  was  double,  asserting  two  distinct 
propositions f  one  of-' which  wras,  that  "although  Desplous 
was  the  agent  of  'the  plaintift  in   hiring  and  looking  after 
his  negroes,   this  would  not  authorize  Desplous  to  permit 
the  defendants  to 'use  the  negro  Brister,   so   as  to  bind  the 
plaintiff,  if  "their  original   possession  was  unauthorized  and 
illegal".    *I$  is  clear  that  the  property  in  the  negpo  was  not 
changed  by  the  unauthorized  and  illegal  possession  of  the 
defendants.     The  property  being  still  in   the  plaintiff,  his 
agent,  empowered  to  hire  and  lodk  after  his  negroes,  had 
aullioritv,  by  hir'ns:  the  negro  to  the  defendants,  to  iogali/3 
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their  subsequent  use  of  him,  although  their  prior  posses- 
sion was  unauthorized.  One  of  the  propositions  of  the 
charge  being  erroneous,  the  court  did  not  err  in  refusing  it 
entirely,  even  if  the  other  proposition  was  correct, — as  to 
which  it  is  not  necessary  to  express  an  opinion. — Slater  v. 
Carter,  35  Ala.  679. 
Judgment  affirmed. 
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ISHAM  (A  sfiAVE)  vs.  THE  STATE. 

[INDICTMENT  AGAINST  SLAVE  FOR  HOMICIDE  OF  WHITE  PERSON.] 

L  Homicide  of  white  person  1>y  stave. — If  a  slave  kills  a  white  person, 
believing  him  at  the  time  to  fee  a  runaway  negro,  and  being  justified 
by  the  attendant  circumstances  in  the  belief,  the  degree  of  the  homi- 
cide— whether  murder,  voluntary  manslaughter,  or  involuntary  man- 
slaughter— is  the  same  that  it  would  have  been  if  the  person  slain 
had  been  a  runaway  negro ;  but  the  punishment  of  the  offense  is  that 
prescribed  for  such  degree  of  homicide  when  perpetrated  by  a  slave 
on  a  white  person. 

2>  Conviction  of  less  offense  than  charged  in  indictment. — Under  an  indict- 
ment charging  a  slave  with  the  voluntary  manslaughter  of  a  white 
person,  a  conviction  may  be  had  for  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act. 

FROM  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  WM.  S.  MUDD. 

1 
THE  indictment  in  this  case  contained  three  counts  ;  the 

first  charging  that  the  prisoner,  who  was  a  slave,  the  prop- 
erty of  Capt.  W.  F.  Hanby,  "unlawfully,  and  with  malice 
aforethought,  killed  George  M.  Hagood,  by  shooting  him 
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with  a  gun;"  the  second,  that  he  "unlawfully  and  inten- 
tionally, but  without  malice,  killed  George  'M.  Hagood,  a 
white  person,**  .&c.',  and  the  third,  that  he  ^unlawfully, 
but  without :malice  or  the -intention  to  kill,  killed  George 
M.  Hagood,  a  white  person,"  &c.  The  circuit  court  sus- 
tained a  ,  demurrer  to  the  third  count,  and  the  prisoner 
pleaded  not  guiltyvto'the*  otker  cemats. 
•  "On>the  trial,"  as  the  bill  of  exceptions  states,  "the 
prosecution  introduced  a  witness,  who  testified,  that,  on  the 
night  the  deceased  (who  was  a  white  man)  was  killed,  he, 
in  company  with  the  deceased  and  two  other  white  men, 
went  by  agreement  to  the  liouse  of  the  prisoner's  master, 
(all  the  white  family  being  absent,)  for  the  purpose  of  catch- 
ing a  runaway  slave,  who  was  said  to  be  lurking  about  the 
place,  and  of  detecting  the  prisonerln  harboring  said  runa- 
way, if  guilty  of  so  doing ;  that  the  deceased  and  himself 
disguised  themselves,  by  blacking  themselves,  putting  on 
.old  clothes,  and  having  a  budget  tied  up  in  a  handkerchief; 
that  they  went  near  the  negro  hoase,.  au'd  made  a  noise 
there,  and  then  went  to  the  corner  of  the  house,  and 
struck  on  it  with  a  stick ;  that  the  dog  barked  fiercely 
during  the  .time,  and  the  prisoner  hissed  on  the  dog;  that 
the  prisoner  came  round  the  house,  and,  as  soon  as  he  got 
in  sight,  asked,  'Who  are  you?*  that  the  deceased  replied, 
*  A  partner,'  and,  as  soon  as  the  reply  was  out,  the  prisoner 
fired,  and  killed  the  deceased  ;  that  he  (witness)  then  said, 
4  Don't  shoot,  you  have  killed  Mansfield  ;*  that  the  prisoner 
replied,  "Lord,  Massa  George,  why  didn't  you  speak  V  and 
that  the  prisoner  remained  until  morning,  assisting  to  wash 
and  lay  out  the  deceased,  and  was  arrested  in  the  morning. 
There  was  other  testimony,  confirming  said  witness,  and 
showing  that  said  party  went  to  watch  Capt.  Hanby's 
house  in  disguise  by  consent  and  agreement  with  him. 
There  was  testimony  tending  to  show,  also,  that  some  per- 
son had  been  seen  by  night  about  said  premises,  while  Capt. 
Hanby  was  absent  in  camp  drilling  his  company  ;  that  on 
the  night  before  the  killing,  the  prisoner  had  taken  the  gun, 
in  presence  of  his  mistress,  and  run  out  some  distance  from 
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the  house,  and  shot  (as  he  g&M)  at  somfc  person.  It  was  m 
proof,  also,  that  the  prisoner,'  oft  the  morning  before  the 
killing,  asked  his  mistress  for  the  gun,  to  carry  to  the  field ; 
that  she  refused,*  and  forbade'  his  hating  or  taking  the  gun  ; 
and  that  he  took1  the  gun  from  the  hotise,  on  the  night  of 
the1  killing,  without  the  knowledge  or  consent  of  his  mas- 
ter cr  mistress,  ami  duriog  the  absence  ofithe  white  family 
from  home. 

"The  prisoner  %sked  the  court  to  charge  the  jury  as 
follows:  'If  the" -jury  believe,  from  the  evidence^  lhat  the 
deceased  disguised  himself,'  by  blacking  himself,  and  the 
manner  ia  which  he  was  clothed,  for  the  purpose  of  de- 
ceiving the  prisoner,  a'ttd  making  him  believS  that  he  was 
a  runaway  slave ;  and,  under  such  disguise,  went  to 
the  prisoner's  -house1  on  his  master's  premises,'  at  an  -unusual 
hour  of  the  night,  between-  midnight  and  day;  and  there, 
by  his  disgtHsed  -condition,  -and  the  manner  in  which  vhe 
acted,  deceived  the- prisoner;'  and  that  the  prisoner,  in  truth 
and  in  fact,  believed  that  the  deceased  was  a  runaway  negro 
slave,  and,  underthat  delusion,  shot  and  killed  the  deceased, 
then  he  is  neither  guilty  of  "murder,  nor  ofHhe  voluntary 
manslaughter  of  a  white  person,  nor  of  the -involuntary 
manslaughter^ of  a  white  person  in  the  commission  of  an 
unlawful  act.'  The  eourt  defused  this  charge,  and  the 
jMrisoner  exceptecL 

"The  court  charged  the  jury,  that  the'c'oUnts  in  the  in- 
dictment included  the  Charge  of  involuntary  manslaugh- 
ter; to  which  charge,  also,  the  prisoner  exeepted." 

The  verdict  of  the  jtir'y  was,  "  Guilty  of  voluntary  man- 
slaughter, as  charged  m-  the  second,  ceunt  of  the  indict- 
ment," 

•  E.  W.  PEGK,  for  the  prisoner. — By  the  criminal  law,  a 
jaan  may  safely  act  upon  appearances;  and  if  he  acts  in 
godd, faith,  their  falsity  does  not  in  any  manner  increase  his 
guilt  or,  Criminality.- — Meredith  v.  Commonwealth,  IB  B. 
Monroe,-  *9;^  Shorter  v.  People,  2  Comstock,  197.  ''This 
j»rin.ciplfi  4s,  in  substance,  recognized  in  Oliver^  case, 
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(17  Ala,  587,)  and  in  Carroll's  case,  (23  Ala.  28.)  The  act 
itself  does  not  make  a  man  guilty  ;  to  constitute  a  crime, 
the  act  and  intent  must  both  occur. — Broom's  Legal 
Maxims,  211,  212,  221 ;  7  Term  Kep.  514  ;  Halo's  P.  O 
509.  "If  a  man,  intending  to  kill  a  thief,  or  a  house- 
breaker, in  bis  own  house,  happen  by  mistake  to-  kill  one 
of  his  own  family,  it  .cannot  be  imputed  to  him  as  &  crime.'* 
3Cro.  Rep.  538.- 

In  this  case,  there  was  no  malice  of  the  will— no  cor- 
rupt intent  on  the  part  of  the  prisoner.  In  the  absence  of 
his  master  and  mistress,,  he  was  left  at  home  the  guardian 
and  protector  of  their  house  antt  property.  Danger  of 
mischief  was  justly  apprehended,  some,  unknown  person, 
supposed  to  be  a  runaway  slave,  having  been  seen  prowl- 
ing about  at  night.  The  deceased;  arid  his  party  disguised 
themselves  as  runaway  slaves,  and,  by  their  conduct,  in- 
duced the  prisoner  to  believe  that  they  were  in  fact  what 
they  assume.dvto  be.  Acting  on  this  belief,  the  prisoner 
committed  no  crime  in  attempting  to  protect  his  master's 
house  and  property.  If  his  act  was  not  strictly  lawful,  it 
was  at  least  excusable.  As  to  the  degree  of  caution  which 
must  be  exercised,  where  a  homicide  is-  committed  under  an 
honest  mistake  of  fact,, see  Foster's  Crown  Cases,  263-65. 

2.  The  affirmative  charge  of  the  court  is  erroneous. 


M.  A.  BALDWIN,  Attorney-General,  ..contra*— [.  The 
charge  asked  by  the  prisoner  asserts  three  distinct  propo- 
sitions, each  of  which  is  untenable;  namely,;  that  the 
prisoner,  on  the  facts  supposed,  would  not  be  guilty  of 
any  one  of , the  three  specified  offenses — murder,  the  volun- 
tary manslaughter  of  a  white  person,  or  the  involuntary 
manslaughter  of  a  white  person  in  the  commission  of  an 
unlawful  act.  As  murder,  when  committed  by  a  slave, 
whether  by  killing  a  white  person  or  a  neg^o,  is  precisely 
the  same  offense,  and  subject  to  the  same  punishment,  the 
first  proposition  is  manifestly  erroneous.  As  the  prisoner 
was  guilty  of  an;  unlawful, act  in  having, ifche  gun,  (Code, 
;^  1012,)  as  well  as  in  shootiag  it,  he  was  at.  least  guilty  of 
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the  involuntary  manslaughter  of  a  white  person  in  the  com- 
mission of  an  unlawful  act ;  to  constitute  which  offense,  a 
knowledge  of  the  status  of  the  person  slain  is  not  a  neces- 
sary-ingredient ;  consequently,  the  last  proposition  asserted 
by  the  charge  is  also  erroneous.  Whether  the  prisoner  was 
guilty  of  voluntary  manslaughter,  or  the  voluntary  man- 
slaughter of  a  white  person,  depended  upon  other  facts  than 
those  hypothetically  stated  in  the  charge,  and  was  to  be 
determined  by  a  consideration  of  all  the  facts  in  the  case. 
Although,  to  constitute  a  crime,  an  evil  act  and  an  evil 
intent  must  both  concur;  yet  a  man  may  intend  to  commit 
one  wrong,  and,  failing  in  it,  commit  another;  in  which 
ease,  the  wrong  intended  and  the  wrong  done  coalesce  and 
create  the  crime.— 1  Bishop  on  Criminal  Law,  254  ;  Whar- 
ton*  §  965.  The  mere  fact  that  the  prisoner  believed  the 
deceased  to  be  a  runaway  slave,  would  afford  him  no  protec- 
tion, if  he  had  the  means  .of  ascertaining  the  true  facts, 
and  did  not  do  so. — 1  Bishop's  Crim.  L.  242;  Wharton, 
$  1005  ;  Barnes  v.  State,  19  Conn.  398  ;  Commonwealth  v. 
Marsh,  7  Metcalf,  472;  -United  States  v.  Liddlc,  2  Wash. 
C.  C.  205 ;  United  States  v.  Ortega,  4  Wash.  C.  C.  530 ; 
United  States  v.  Benners,}  Baldwin's  C.  C.  240. 

2o  ,The  affirmative  charge  of  the  court  is  sustained  by 
the  decision  in  Henry's  case,  33  Ala.  389. 

A.  .  J.  WALKER,  C.  J.— The  charge  asked  by  the 
prisoner,  and  refused  by  the  court,  involves  the  assertion, 
that  the,  prisoner  could  not  be  guilty  of  murder,  because 
the  homicide  was  committed  under  the  delusion  that  the 
deceased  was  a  runaway  slave,  and. that  delusion  was  jus- 
tified by  the  -attendant  circumstances.  In  so  far  as  the 
charge  involves  that  assertion,  it  was  obviously  wrong. 
A  homicide,  committed  by  a  slave,  under  such  circum- 
stances as  would  constitute  murder,  would  be  the  same 
offense,  and  subject  to  the  same  punishment,  whether  the- 
deceased  was  a  white  person  or  a  negro  ;  and  it  could  make 
no  difference,  in  that  case,  that  the  prisoner  supposed  the 
deceased  to  be  slave. — Code,  §  3312. 
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The  charge,  however,  was  designed  to  assert,  that  a 
slave,  slaying  a  white  person,  under  the  delusion  and  be- 
lief, justified  by  the  circumstances,  that  the  person  killed 
was  a  runaway  negro,  would  not  be  guilty  of  the  volun- 
tary manslaughter  of  a  white  person,  .nor  of  the  involun- 
tary manslaughter  of  a  white  persomin  the  commission  of 
3i\  unlawfulact ;  although,  if  the  appearances  had  been  true, 
lie  would  have  been  guilty  of  tb.e  voluntary  OF  involuntary 
manslaughter*  of  a  slave.  This  proposition  -is  important, 
because  a  higher  g»mde  of  punishment  is  prescribed,  where 
those  offenses  are  perpetrated  by  a  slave  upon  a  white  per- 
son, than  is  prescribed  where  they  are  perpetrated  upon.a 
ji£gro.: — Code,  ;§§  3313,  3314.  To  support  the  proposition, 
it  is  asserted  as  a  correct  principle,  that  the  guilt  of  a  party 
oC-any  particular  offense  is  to  be  ideteymined  in  the  light 
of  the  circumstances  as  they  appearedito  him-;  and  that, 
therefore,  the  prisoner  cannot  be  guilty  of  the>m«n slaugh- 
ter of  a  white, man,  .because  it  falsely  appeared  to  him  that 
tke,  object  slain1  was  not  a  white  man.  We  do  not  concede 
the  principle  so  asserted,  in  the  latitude  in  which  it  is  thus 
stated.  It.-st.ands,  opposed  to  the  doctrine  which  authorizes 
a  conviction  of  one  offense,  when  the  accused  committed 
it  while  designing  and  endeavoring  to  perpetrate  another. 

The  true  doctrine,  as  we  conceive,  is,  that  "where^a 
party,  without  fault  or  carelessness,  is  misled  concerning 
facts,  andj-acts  as  he-would  be  justified  in  doing  if  the  facts 
were  what  he  believes  them  to  be,  .-he  is  legally,  as  he  is 
morally  innocent."-^!  Bishop's  Cr. -;Law,  <§>  242.  The 
charge  asked  and  refused  is  at  war  with  this  principle  ;  for 
it  assumes  that,  no  matter  ;what  the  degree  of  guilt  which 
would  have  existed  if  the  appearance:  that  the  person  slain 
was  a  negro  had  beenvtrue,)the  accused  can  not  be  guilty 
of  the  homicide,  in  any  of  its  degrees,  of  a  white  person. 
The  effect  of  it  is,  that  although  the/  accused  would  have 
been  guilty  of  the  murder  or  manslaughter  of  a  negro,  if 
the  appearances  had  been  true,  he  cannot  be  guilty  of  th« 
murder  or  manslaughter  of  a  white  man,  the  appearances 
being  false.  The  inevitable  result  of  this  doctrine  would 
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be,  that  the  accused,  although  guilty  of  murder  or  man- 
slaughter, could  not  be  convicted  of  any  offense.  He  could 
not  be  convicted  of  killing  a  negro,  because  in  fact  he  killed 
a  white  man  ;  arid  he,  could  not  be  convicted  of  killing  a 
white  person,  because  the  appearances  superinduced  and 
justified  the  belief  that  he  was  killing  a  negro. 

It  is  not  indispensable  to  the  constitution  of  a  crime,  that 
the  prisoner  should  commit  the  very  act  intended.  Certainly, 
there  must  concur  a  wrongful  intent,  and  a  wrongful  act. 
But  he  who,  aiming  to  accomplish  one  wrongful  act,  fails  in 
that,  but  perpetrates  another,  is  not  excused.  The  wrongful 
intent,  and  the  wrongful  act,  are  said  to  coalesce  and  make 
the  crime. — Bishop  on  Gr.  Law,  §254.  Numerous  illustra- 
tions of  this  doctrine  are  to  be  found  in  the  books.  Where 
there  is  a  design  to  commit  a  felony,  and  a  homicide  en- 
sues, against  or  beyond, the  intent  of  the -party,  he  is  guilty 
of  murder;  but,  if  the  intent  went  no  further  than -to 
commit  a  bare  trespass,  it  will  be  manslaughter. — 1  East's 
Cr.  Law.  255.  If  A  gives  #  poisoned  apple  to  B,, intend- 
ing to  poison  B,;  and  B,  ignorant  of  it,  gives  it  to  a  child, 
who  takes  it  and  dies,  A  is  guilty  of  1  tie  murder  of^the 
child,  but.B  is  guiltless.  And  so,  if  one,  out  of  malice  at 
A,  shoots  at  him,  but  misses  him,  and  kills.  B,  it  is  no  less 
murder  than  if  he  had  killed  the  person  intended.' — Whar- 
ton's  Cr.  Law,  §  965.  These  illustrations  will  suffice  to 
showr,  that  to  the  conviction  of  a  slave  for  the  homicide  of 
a  white  man,  it  is  no.t  indispensable  ^that  there  should  exist 
an  intent  to  kill  .a  white  person,  or  even  a  knowledge  that 
the  deceased  was  a -white  man.  Indeed,  one  may  be  guilty 
of  involuntary  manslaughter,  where  there  was  no  intent  to 
kill.  A  homicide,  resulting  from  an  attempt  to  commit 
any  unlawful  act,  would  be  manslaughter  ;  and  therefore, 
if  a  slave  should  shoot  unlawfully  at  a  beast,  and  by  chance 
kill  a  white  person,  he  would  be  guilty  of  the  involuntary 
manslaughter  of  a  white  person  in  the  commission  of  an 
unlawful  act,  although  he  might  be  ignorant  of  the  prox- 
imity of  the  person  slain.  Surely,  the  crime  could  not  be 
less,  if  the  purpose  was  to  kill  a  negro  instead  of  a  beast  j 
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and  yet  such  is  the  conclusion  to  which  the  argument  for 
the  prisoner-  would  lead.  The  statute  does  not  make  a 
knowledge  that  the  deceased  was  a  white  person  an  ingre- 
dient of  the  offense,  and  we  cannot  decide  that  it  is.  There 
being  a  criminal  intent,  the  defendant  is  guilty,  notwith- 
standing he  was  mistaken  as  to  the  person  upon  whom  his 
unlawful  purpose  fell. — See  the  authorities  collected  in 
1  Bishop  on  Cr.  Law,  $  247,  and  on  the  attorney-general's 
brief. 

The  15th  of  Lord  Bacon's  maxims  is  as  follows:  "/« 
criminalibus,  sufficit  generalis  malitia  intentionis,  cum  fado 
paris  gradus." — 3  Bacon's  Works,  238 ;  Broom's  Legal 
Maxims,  238.  In  reference  to  this  maxim,  the  learned 
author  says  :  "All  crimes  have  their  conception  in  a  cor- 
rupt intent,  and  have  their  consummation  and  issuing  in 
some  particular  fact ;  which,  though  it  be  not  the  fact  at 
which  the  intention  of  the  malefactor  leveled,  yet  the  law 
giveth  him  no  advantage  of  that  error,  if  another  particular 
ensue  of  as  high  a  nature."  We  do  not  find  this  maxim  so 
recognized  by  subsequent  writers  on  the  criminal  law,  and 
by  those  adjudging  criminal  causes,  as  to  induce  us  without 
hesitation  to  adopt  it  as  a  correct  exposition.  The  expla- 
nation of  the  maxim  would  seem  to  imply,  that,  to  consti- 
tute the  crime,  it  is  only  necessary  that  the  act  should  be 
of  as  high  a  nature  as  the  intent;  and  not  to  imply  a  denial 
that  the  crime  might  take  its  complexion  from  an  act  of 
criminality  higher  than  the  intent.  If  this  be  the  con- 
struction, it  would  hot  aid  the  accused.  If  the  maxim 
import  that  there  must  be  a  perfect  correspondence  be- 
tween the  intent  and  the  act,  it  can  not  be  harmonized 
with  principles  too%well  established  to  be  controverted. 
A  homicide,  not  intended,  but  committed,  in  the  perpetra- 
tion of  burglary  or  arson,  would  be  murder,  notwithstand- 
ing the  offenses  intended  are  not,  in  our  law,  of  as  high  a 
grade,  or  subject  to  as  severe  penalties,  as  murder.  We 
shall  not  engage  in  any  speculation  as  to  the  true  import 
and  operation,  or  the  authority,  of  the  maxim,  but  shall 
content  ourselves  with  announcing  the  conclusion,  that  we 
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cannot  be  led  by  it  to  oppose  the  proposition  which  we 
now  proceed  to  state,  as  follows  : 

A  slave,  who  kills  a  white.man,  intending  to  kill  a  negro, 
is  guilty  of  a  criminal  homicide  in  the  degree  in  which  he 
would  have  been  guilty  if  the  person  slain  had  been  a  ne- 
gro; and  he  is  subject  to  the  punishment  prescribed  for  the 
commission  of  the  offense  upon  a  white  person.  The 
maxim,  in  its  literal  translation,  only  requires,  that  the  act 
should  be  of  equal  grade  with  the  intent;  not  that  the 
same  punishment  should  be  incident  to  the  thing  done  as 
to  the  thing  intended.  Crimes  may  be  ot  the  same  degree, 
and  yet  subjected  by  law,  founded  in  public  policy,  to  dif- 
ferent punishments.  The  manslaughter  of  a  white  man 
by  a  slave,  and  the  manslaughter  of  a  negro  by  a  slave, 
belong  to  the  same  degree  of  homicide,  and  yet  are  sub- 
jected to  variant  punishments.  So,  also,  manslaughter 
committed  with  a  bowie-knife,  *and  manslaughter  com- 
mitted with  a  different  weapon,  are  offenses  of  the  same 
degree,  and  yet  there  is  a  distinction  made  in  the  punish- 
ments prescribed.  Numerous  other  illustrations  might  be 
drawn  from  our  criminal  law.  In  all  those  cases,  as  in  this, 
the  difference  is  not  in  the  degree,  but  in  the  punishment ; 
and  the  difference  in  the  punishment  is  the  result  of  some 
incident  to  the  crime,  which  from  public  policy  the  law 
makes  an  aggravation.  If,  therefore,  we  take  the  maxim 
in  its  literal  import,  we  find  nothing  inconsistent  with  our 
position. 

In  the  case  of  ~Bob  v.  The  State,  (29  Ala.  20,)  it  was 
argued,  that  the  prisoner,  a  slave,  when  committing  an 
assault  and  battery  upon  another  slave,  by  accident  struck 
and  killed  the  deceased,  who  was  a  white  person.  In  refer- 
ence to  that  aspect  of  :the  case,  this  court  said  :  "  We  hold, 
that  if  a  slave,  in  the  attempt  unjustifiably  to  commit  an 
assault,  or  assault  and  battery,  on  another  slave,  kill  a  white 
.person  by  misadventure,  he  is  guilty  of  involuntary  man- 
slaughter, under  section  3312  of  the  Code."  This  is  an 
••express  adjudication  of  the  point  made  in  this  case,  that  a 
can  not  be  guilty  of  the  manslaughter  of  a  white 
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person,  when  the  intent  was  aimed  at  a  negro.  If  one  in- 
tending to  beat  a  negro,  and  unintentionally  killing  a  white 
person,  is  guilty  of  the  homicide  of  a  white  person ;  a  for- 
tiori, is  a  slave  thus  guilty,  when,  intending  to  kill  a  negro, 
he  by  mistake  kills  a  white  person. 

[2.]  We  are  content  to  abide  by  the  decision  m  Henry's 
case,  33  Ala.  389.  Upon  the  principle,. of  that  decision, 
the  accused  might  be  convicted  of  the  in  voluntary,  man- 
slaughter of  a  white  person,  >under  a  counkfor  the  volun- 
tary manslaughter  »f  a  white  person.  There  was,  there-* 
fore,  no  error  in  the  charge  given  by  the  court. 

The  judgment  of <tb«  court-below  ,is  affirmed,  and -its- 
sentence  must  be  executed,  as  therein  ordered,  . 


THE  STATE  vs.  LEE  &  KORTON. 

[APPLICATION  TO  -COMMISSIONERS'  COURT  FOR  CORRECTION  >OF   TAX 

ASSESSMENT.] 

1.  Tax  on  auction  salesi-^})»  tea.  imposed  by  law  on  the  gross  amount 
of  auction  sales,  (Code,  §  391,  subd<  17,)  is  to  be  assessed  against  and 
paid  by  the  auctioneer,  and  not  by  the  owner  of  tlie  property  sold. 

APPEAL  from  the  Circuit  Court  of  MorftgoTnery.' 
Tiied  before  the  Hon.  NAT.  COOK. 

Tnfe  appellees  in  this  case,  who  w'6re  licensed  auctioneers 
in  the 'city  and  county  of  Montgomery  *'  applied  to  the  com- 
missioners' court  of  said  county,' at  its  April  term; '1861, 
for  an  amendment  and  correction  of  the  taxes  assessed 
against  them  for  the  tax  year  ending  on  the  1st  of  March, 
I860';  alleging  in  their  petition,  that,  during  said  tax  year, 
they  had  sold  at  auction  in  said  city  real  estate  belonging 
to  divers  persons,  the  proceeds  of  which  sales'  amounted  in 
the  aggregate  to  $43,742  50,  and  that  the  county  assessor 

P  assessed  against  them  a  tax  of  one  per  cent,  on  the 
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gross  amount  of  said  sales  ;  which  tax,  as  they  insisted, 
ought  to  have  been  assessed  against  the  several  owners  of 
said  real  estate,  who  were  shown  to  be  resident  citizens  of 
said  county.  The  .commissioners'  court  held  the  assess- 
ment correct,  and  refused  to  make  the  proposed  amend- 
ment ;  aad^the  appellees  then  removed  the  proceedings,  by 
certiorari,  into  the  circuit  court.  The  circuit  court  over- 
ruled a  demurrer  to  the  petition,  reversed  the  judgment  of 
the  commissioners'  court,  and- ordered  the  assessment  to  be 
amended  as  asked  by  the  petitioners.  Exceptions  were 
reserved  on  the  part  of  the  State  to  these  several  rulings  of 
the  circuit  court,  and  they  are  here  assigned  as  error. 

• 

H*  A*  BALDWIN,  Attorney -General,  for  the  State. 
Jxo.  A.  ELMORE,  contra. 

STONE,  J.— Section  391  of  the  Code  declares,  that 
"Taxes  are  to  be  assessed  by  the  assessor  in  each  county, 
on  and  from  the  following  subjects,  and  at  the  following 
rates  ;»****  gubd.  "17.  On  the  gross 
amount  of  all  auction  sales  made  in  or  during  the  tax  year 
preceding  the  assessment,  except  cargo  sales  of  foreign 
imports,  those  made  by  executors,  administrators  and 
guardians,  as  such,  by  order  of  court,  or  under  legal  pro- 
cess, and  under  any  deed,  will  or  mortgage  ;  on  every  hun- 
dred dollars,  and  at  that  rate,  one  dollar." 

The  present  record-  raises  the  question,  whether  this  tax 
of  one  per  cent,  is  to  be  paid  by  the  auctioneer,  or  by  the 
owner  of  the  property  sold.  We  hold  that  the  auctioneer 
is  the  party  who  must  pay  this  taxi  for  the  following  rea- 
sons :  Section  392  of  the  Code  declares,  that  "All  persons 
engaged  in  any  business  or  pursuit,  the  receipts,  sales,  com- 
missions of  which,  or  -capital  employed,  are  subject  to 
assessment  under  the  preceding  section,  mast  keep  correct 
accounts  of  the  same  for  the  tax  year  preceding  such  assess- 
ments, and  exhibit  the  results  of  the  same  to  the  tax-col- 
lector, verified  by  oath."  We  suppose  this  is  a  verbal 
inaccuracy,  and  that  the  meaning, is,  that  it  shall  be--exhib- 
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iteol  to  the  tax-assessor.  Thus  construed,  it-would  eeem  to 
contemplate  that  the  subjects  of  taxation  should  be  ren- 
dered in  by  the  auctioneer.  It  is  difficult io  conceive  why 
taxables  should  be  rendered  in  by  one  person,  an,d  the 
assessments  made  against  another.  But  section  410,  sul> 
division  3,  is  still  more  explicit.  It  declares,  that  assess- 
ments are  to  be  made  "on  all  sales  and  purchases  subject 
to  taxation,  to  the  person  making  the  same,  or  his  agent,  in 
the  county  in  which  such  sales  or  purchases  are  made." 
In  addition  to  these  plain  indications  in  the  statutes,  we 
can  well  conceive  of  a  legislative  policy  which  would  select 
a  resident  auctioneer,  rather  than  a  possibly  non-resident 
proprietor,  from  whom  to  collect  the  assessments  on  auc- 
tion sales.  This  policy,  we  think,  was  carried  into  the 
legislation. 

The  judgment  of  the  circuit  court  is  reversed;  and  this 
court,  proceeding  to  render  such  judgment  as  the  circuit 
court  should  have  rendered,  doth  hereby  order  and  adjudge, 
that  the  petition  of  the  appellees,  Messrs.  Lee  &  Norton, 
be  dismissed,  at  their  costs,  in  the  circuit  court  and  in  this 
court. 


KINNEY  vs.  THE  STATE. 
[INDICTMENT  FOR  DISTURBANCE  OF  RELIGIOUS  WORSHIP.] 

1.  What  constitutes  offense. — To  constitute  an  interruption  or  disturbance 
of  "an  assemblage  of  people  met  for  religions  worship,"  (Code,  §  3257,) 
it  is  not  necessary  that  the  interruption  or  disturbance  should  be 
made  during  the  progress  of  the  religious  services:  if  made  after  the 
conclusion  of  the  services  and  the  dismissal  of  the  congregation,  but 
while  a  portion  of  the  people  still  remain  in  the  house,  and  before  a 
reasonable  time  has  elapsed  for  their  dispersion,  the  offense  is  com- 
plete. 

FROM  the  Circuit  Court  of  Winston. 
Tried  before  the  Hon.  WM.  S.  MUDD. 
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THE  indictment  in  this  case  charged,  that  the  prisoner 
"willfully  interrupted  or  disturbed  an  assemblage  of  people 
met  for  religious  worship,  by  noise,  profaine  discourse,  or 
rude  or  indecent  behavior,  at  or  near  the  place  of  worship." 
"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
prosecution  adduced-  testimony  tending  to  show  that,  within 
twelve  months  before  the  finding  of  the  indictment,  and  in 
said  county  of  Winston,  the  defendant  willfully  interrupted 
and  disturbed  an  assemblage  of  people  met  for  religious 
worship,  by  using  profane  language,  cursing  and  swearing, 
and  by  loud  noise  aed  rude  behavior,  at  or  near  the  place 
of  worship.  The  defendant  proved,  that,  at  the  time  of 
said  interruption  and  disturbance  as  aforesaid,  the  religious 
services  had  .been  concluded,  the  preacher  had  dismissed 
the  congregation,  and  the  people  were  about  to  disperse;  a 
small  portion  of  them  having  gone  into  the  yard,  while  the 
remainder  were  still  in  the  house  where  the  religious  ser- 
vices were,  held.  On  this  evidence,  the  defendant  asked 
the  court  to  instruct  the  jury,  that,  if  they  believed  the 
evidence,  they  must'  find  the  defendant  not  guilty  ;  which 
charge  the  court  refused  to  give,  and  the  defendant  excepted 
to  its  refusal." 

E.  W.  PARKER,  for  the  prisoner. 

M.  A.  BALDWIN,  Attorney-general,  cdntra. 

R.  W.  WALKER,  J.—  Section  3257  of  the  Code>enacts; 
that  "any  person,  who  willfully  inteiTupts  or  disturbs  any 
assemblage  of  people  met  for  religious  worship,  by  noise. 
profane  discourse,  rude  or  indecent  behavior,  or  by  any 
other  act  at  or  near  the  place  of  worship,  must,  on  convic- 
tion, be  fined  not  less  than  twenty,  or  more  than  two  hun- 
dred dollars,  and  may  be  imprisoned  net  .more  'than  six 
months." 

In  Tennessee,  the  statute  on  this  subject  prc.vided,  that 

"if  any  person  shall  interrupt  a  congregation  .assembled 

for  the  purpose  of  worshipping  the  Deity,  such  person 

shall  be  dealt  with  as  a  rioter  at  common  law."     On  the 

35 
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trial  of  an  indictment  founded  on  the  act  just  cited,  it  was 
proved  that,  after  the  services  were  over,  and  the  congre- 
gation had  been  dismissed,  arid  begun  to  leave,  some  being 
still  in  the  church,  some  in  the  church-yard,  and  others  left 
for  home,  the  defendants,  with  others,  excited  and  disturbed 
the  congregation,  by  cursing,  swearing,  fighting,  &c.,  there 
then  being  present  a~  aood  many,  ladies  and  gentlemen. 
Upon  these  facts,  the  .defendants,  asked  the  court  to  charge, 
that  if  the  worship  had  closed,  and  the  congregation  had 
been  dismissed,  and  had  begun  \ to  disperse,  part  having 
left  the. ground,  at  the  time,  the  disturbance  occurred, 
then  the  defendants  could  not  be  convicted.  This  the  court 
refused,  but  charged  the  jury,  that  if  the  worship  had 
ceased,- and  the.  congregation* had  been  dismissed,  then, 
unless  a  reasonable  time  had  elapsed  for  the  dispersion  of 
the  congregation  after  such  dismission,  the  defendants 
would  be  guilty,  if  they  did  acts  calculated  to  disturb 
those  an  the  ground,  .  On  appeal  to  the  supreme  court,  it 
was  decided',  that  there  was  no  .error  in  the  rulings  of  the 
circuit  judge;  .the  court  holding,  that  the  act  not  only 
protects  from  disturbance  a  congregation  while  actually 
engaged  in  worship,  but  extends  its  protection  also  to  all 
congregations  whicli  had  assembled  for  the  purpose  of  wor- 
shipping; and  that  this  protectk>n  continues,  from  the  time 
the  congregation  so  assembles,  Until  it  disperses  and  ceases 
to  be  a  congregation. — Williams  v.  The  State,  3  Sneed,  313. 

This  decision,  which  we  readily  adopt  as  a  correct  con- 
struction of  our  own  statute,  is  precisely  in  point  in- the 
present  case,  and  shows  that  the  court  did  not  err  in  refus- 
ing the  charge  asked  by  the  defendant. 

The  language  of  the  Virginia  act  on  the  same  subject  is : 
"If  any  person  shall,  on  purpose,  maliciously,  or  contempt- 
uously, disquiet  or  disturb  any  congregation  assembled  in 
any  church,  meeting-house,  or  other  place  of  religious 
worship,"  &c.  And  it  has  been  held  in  that  State,  that 
the  statute  is  applicable,  not  only  to  disturbances  made 
while  the  religious  services  are  progressing,  but  also  to 
disturbances  made  while  the  congregation  is  assembled  for 
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worship,  though  "it  be  at  night,  on  a  Methodist  camp- 
ground, after  the  services  are  over  for  the  day,  and  the 
worshippers  are  retired  to  rest. — Commonwealth  v.  Jones, 
3  Grattan,  264, 

Judgment  affirmed. 

STONE,  J.,  not  sitting. 


CHEEK  vs.  THE  STATE. 

[iKCrCTMENT  AGAINST  OWNER  FOR  NEGLIGENT  TREATMENT  OF  SLAVES.] 

1.  Joincter  of  offenses  in  indictment. — An  indictment,  which  charges  that 
the 'prisoner,  being  the  owner  of  certain  slaves,  "did  fail  to  provide 
them  with  «  sufficiency  of  healthy  food  or  necessary  clothing,  or  to  pro- 
vide for  them  properly  in  sickness  or  old  age,"  (Code,  §§  3297-98,)  is  not 
bbjection'able  kfor  duplicity,   although  a  conviction  might  be  had  on 
pr&of  of  negligent  treatment  in  any  one  of  the  specified  particulars  ; 
nor  does  the  joinder  of  -the  names  of  several  slaves,  in  the  same  count, 
render  it  obnoxious  to  that  objection,  although  a  conviction  might  be 
had  on  preof  of  the  negligent  treatment  of  any  one  of  them. 

2.  Description  of  slaves  in  indictment.— 5n  such  an  indictment,  slaves 
whose  names  are  to  the  grand  jurors  unknown,  may  be  thus  described' 
if  by  the  use  of  due  diligence  their  names  cannot  be  ascertained ;  but, 
if  it  is  shown  6n  the  trial  that,  at  the  time  the  indictment  was  found, 
their  names  were  in  fact  known,  or  could  have  been  ascertained  by 
dtte  diligence?  the  defendant  will  be  entitled  to  an  acquittal  as  to 
them ;  yet  proof  of  the  single  fact  that  their  names  were  known  at 
the  time  of  tne"  trial,  without  more,  would  not  entitle  him  to  an 
aOoCnittal. 

3.  -Electio-n  by1 prosecution.— -Under  such  an  indictment,-  charging  the 
negligent  treatment  of  several  slaves,  if  it  should  appear  on  the  trial 
that  the  offenses  as  to  the  several  slaves  were  distinct,  it  would  be  the 
duty  of  the  cottrt  to  compel  an  election  by  the  prosecution";  yfe't,  if  all 
the  slaves  are  on  the  same  plantation,  and  thtf'  defendant's  conduct 
towards  all  of  them  in  the  aggregate  is  seliedr  on  for  a  conviction, 
there  is  no  ground  for  such  compulsory  election.     . 

4.  Ojriiii^n^vf  witness  as  expert.— A.  person  wlfo  has  served  in  the  capacity 
of  an  overseer  on  plantations  for  sixteen  months,  is  competent  to  give 
his  opinion,  as  an  expert,  in  reference  to  the  amount  of  food  which  is 
sufficient  for  a  plantation  slave, 

&*fielevanctf  of" evidence,  as  sliowinff  quantity  of  m'c-tt  fur-mslicH  to  C.cfvnd- 
tnit'ts  nla-ve8* — The  iudictmuut  having  been  iouud  in  May,  l:'j(',  raid  t'ae 
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proseciition  having  proved  that,  in  the  year  1859,  all  the  meat  on  the 
defendant's  plantation  was  consumed  by  midsummer,  and  that  meat 
•was  afterwards  supplied  to  the  plantation  from  his  residence, — it  is 
competent  for  the  defendant  to  prove  that,  in  December,  1858,  (outside 
of  the  time  covered  by  the  indictment,)  a  specified  number  of  hogs 
were  killed  on  the  plantation,  the  meat  of  which  was  kept  there  for 
the  use  of  the  slaves. 

From  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  JOHN  K.  HENRY. 

THE  indictment  in  this  case  was  found  at  the  May  term, 
18GO,  and  contained  but  a  single  count,  which  was  as  fol- 
lows: "The  grand  jurors  of  said  county  charge,  that,  be- 
fore the  finding  of  this  indictment,  Randall  Cheek  was  the 
master,  or  person  standing  in  that  relation  to  certain  slaves, 
to-wit,  Bob,  Anderson,  and  Mose,  and  divers  others  whose 
names  are  to  the  grand  jurors  aforesaid  unknown,  and,  as 
such,  did  fail  to  provide  them  with  a  sufficiency  of  healthy 
food  or  necessary  clothing,  or  to  provide  for  them  properly 
in  sickness  or  old  age."  The  defendant  demurred  to  the 
indictment,  but  the  causes  of  demurrer  assigned  are  .not 
stated  in  , the  record.  The  court  overruled  the  demurrer, 
and  he, then  pleaded  .not  gfuilty. 

On^the  trial,  as  appears  from  the  :bill  of  exceptions,  the 
State, introduced  one.Snelgrove  as  a  witness,  who  was  the 
overseer  on  the  defepdant's  plantation  in  Lowndes  county, 
from  February,  until  .October,  1859,  and  who  testified, 
that  among  the  slaves  on  said  plantation  was  one  named 
Mose,  another  .named  Anderson,  .and  two  »named  Bob, — 
one  being  called  "  Old  Bob,"  and  the  other  "Short  Bob." 
"The  State  then  proved,  by  said  witness,  the  amount  of 
food  which  was  furnished  ;to  said  Mose  during  the  period  of 
twelve  months  before  the  indictment  was  found,  for  the 
purpose  of  .showing  that  ;hevwas  not  sufficiently  fed  ;  and 
the  proof,  as  to  Mose,  Bended -to  show  this  fact.  Tha  State 
then  proposed  to  mavke-the  same  proof  :as-to  Anderson  and 
the  two  Bobs ;  to  which  the  defendant  objected,  on  the 
ground  that  the  State  had  elected  to  proceed  for  the  offense 
of  not  sufficiently  .feeding  the  slave  Mose,  and  because  the 
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two  Bobs  were  not  sufficiently  described  in  the  indictment; 
which  objection  the  court  overruled,  and  admitted  the  evi- 
dence, and  the  defendant  excepted."  The  court  also 
allowed  the  prosecution,  against  the  defendant's  objection, 
to  make  the  same  proof  in  reference  to  the  other  slaves  on 
the  defendant's  said  plantation,  not  named  in  the  indict- 
ment ;  and  the  defendant  reserved  an  exception  to  the  ad- 
mission of  this  evidence. 

The  only  evidence  adduced  by  the  prosecution,  in  refer- 
ence to  the  manner  in  which  the  slaves  were  fed,  was  the 
testimony  of  said  Snelgrove,  who  stated  that,  "while  he 
was  overseer  on  said  plantation,  said  slaves  were  each 
allowed,  by  the  direction  of  the  defendant,  only  one  quar- 
ter of  a  pound  of  bacon  per  day,  and  no  other  meat,  and 
were  not  allowed  any  bacon  at  all  on  Sunday ;  that  they 
were  also  allowed  as  much  corn-meal  as  they  wanted,  and, 
during  the  summer,  a  very  few  vegetables  and  roasting- 
ears,  and  about  a  pint  of  butter-milk  per  day,  and  some- 
times a  little  butter."  It  was  also  shown  that  said  Snel- 
grove, in  addition  to  the  time  he  was  in  defendant's  em- 
ployment, had  only  served  as  an  overseer  about  eight 
months  during  the  year  1858.  The  court  allowed  him  to 
testify,  against  the  defendant's  objection,  "that  one  and  a 
half  pounds  of  bacon  per  week  was  not,  in  his  opinion, 
•sufficient  for  each  of  said  slaves,  with  the  other  food  fur- 
nished to  them  as  above  stated;  and  that  less  than  three 
pounds,  or  three  and  a  half,  per  week,  was  not  a  sufficient 
quantity  of  bacon  for  a  plantation  slave;"  and  to  the  ad- 
mission of  this  evidence  the  defendant  also  reserved  an  ex- 
ception, Snelgrove  having  testified,  on  the  part  of  the" 
State,  "that  all  the  meat  on  the  defendant's  plantation  was' 
consumed  by  midsummer,  1859,  and  that  meat  was  after- 
wards carried  there  from  the  defendant's  house,"  the  de- 
fendant offered  to  prove  that,  "in  December,  1858,  he  had 
thirty-three  hogs  killed  on  said  plantation,  for  the  use  of 
the  plantation,  and  that  the  meat  (the  quantity  of  which 
was  shown)  was  kept  on  the  place."  The  court  rejected 
this  evidence,  and  the  defendant  excepted.  After  the  evi- 
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deuce  was  closed,  the  defendant  again  asked  the  court  to 
compel  the  State  -to  elect  for  which  one  of  the  staves 
named  in  the  indictment  it  would  proceed,  and  reserved  an 
exception  to  the  refusal  of  the  court  to  compel  such  election. 

•  BAINE  &  NESanrH/for'ihe  defendant. 
M.  A.  BALDWIN,  Attorney-General,  contra. 

A.  J.  "WALKER,  C.  J.— The  statute  under  which  tie 
indictment  was  framed,  is -as  follows:  "Any  master,  or 
other  person  standing  towards  the  slave  in  that  relation, 
who  inflicts,  or  allows  another  to  inflict  on  him,  any  cruel 
punishment,  or  fails  to  provide  him  with  a  sufficiency  of 
Irealthy  food  or  necessary  clothing,  or  to  provide  for  him 
properly-in  sickness  or  old  age,  or  treats  him  in  any  other 
way  with  inhumanity,  on  conviction  thereof,  must  be  fined 
not  less  than  twenty-five,  or  more  than  one  thousand  dol- 
lars." Four  of  the  penal  omissions  mentioned  in  this  sta- 
tute are  charged  in  one  count.  The  allegations  of  these 
omissions  are  joined  conjunctively;  for  to  say  of  one,  that 
he  failed  to  do  either  of  two  or  more  things,  implies  a  fail- 
ure in  all.  Therefore,  the  statute  which  authorizes  the 
charging,  in  the  alternative,  of  offenses  of  the  same  charac- 
ter and  suject  to  the  same  punishment,  has  no  influence 
upon  the  propriety  of  the  joinder  in  this  case. — Code. 
§  3506.  But,  without  the  aid  of  any  statute,  charges  of 
the  different  penal  acts  and  failures  mentioned  in  the  section 
above  copied  may  be  joined  in  a  single  count.  They  are 
described  in  the  same  clause,  and  subjected  to  the  same 
punishment.  The  statute,  in  stating  several  acts  of  kin- 
dred criminality  in  the  disjunctive,  and  prescribing  a  pun- 
ishment for  the  commission  of  one  or  the  other  of  them,  is 
understood  to  condemn  one  offense,  and  to  specify  different 
modes  of  committing  it.  It  has,  therefore,  been  decided, 
that  the  joinder  of  the  charge  of  the  respective  acts  in  the 
same  count  is  rather  a  charge  of  the  same  offense  in  the 
various  modes  of  its  commission,  or  in  the  different  grades 
of  it,  and  that,  therefore,  the  count  is  not  obnoxious  to  the 
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objection  of  duplicity.  The  accused  may  be  convicted  of 
either  of  the  specified  modes  of  offense. — Stevens  v.  Com- 
monwealth, 6  Metcalf,  241 ;  Murphy  v.  State,  6  Ala.  846  ; 
1  Bishop  on  Cr.  Law,  535 ;  Mooney  v.  State,  8  Ala.  328 ; 
Sen  v.  State,  22  AJa.  9;  Ward  v.  State,  ib.  16;  Swallow 
v.  State,  ib.  20  ;  State  v.  'Slocum,  8  Blackford,  315;  Eegina 
t\  Bowcn,  1  Car.  &  Kir.  501 ;  loiea  v.  Abrahams,  6  Iowa, 
(Clark,)  117;  Long  v.  State,  12  Georgia,  293;  State  v. 
Meyer,  1  Spears,  305. 

The  indictment  charges  the  commission  of  the  offense  in 
reference  to  three  slaves  designated  by  name,  and  divers 
others  to  the  grand  jurors  unknown.  The  perpetration  of 
the  different  species  of  offense  specified  in  section  3297, 
upon  any  one  slave,  is  indictable.  That  is  made  clear, 
alike  by  the  language  of  that  section,  and  of  the  next  fol- 
lowing section,  which  declares,  that  it  shall  "  be  sufficient 
to  charge  that  the  defendant  did  inflict  on  a  slave  any  cruel 
punishment,  or  that  he  failed  to  provide  him  with  a  suffi- 
ciency of  healthy  food,"  &c.  That  two  or  more  distinct 
offenses  cannot  be  joined  in"  the  same  count,  is  a  general 
rule  of  the  law~;  but  there  are  exceptions  to  it.  One  of 
these  exceptions  is,  that  the  'different  offenses  which  are  the 
result  of  the  same  act,  arid  are  parts  of  the  same  transac- 
tion, may  be  joined-in'the  same  count. — 1  Archbold's  Cr. 
PL  95-96.  Practical  illustrations  of  this  exception  are 
found  in  indictments  for  burglary  arid  larceny  after  enter- 
ing the  house.— Barbour's  Cr.  Law,  31$  ;  Arch.  Cr.  L.  96. 
Then,  whether  or  not  the  indictment  in  this  case  is  obnox- 
ious to  the  objection  of  "duplicity,  depends  upon  the  ques- 
tion, whether  the  offenses  as  to  the  different  slaves  were 
parts  of  the  same  transaction,  or  the  resdlt  of  the  same 
conduct  on  the  part  of  the'  defendant.  'Duplicity  is  an  ob- 
jection which  must  affirmatively  appear  from  the  indict- 
ment. I  It  is  not  an  objection  to  an  indictment,  that  the 
offenses  it  charges  may  belong  to  distinct  transactions. 
Does-hV'then,  affirmatively  appear  in  this  case,  that  the 
distinct  specifications  of  offense  as  to  the  different  slaves 
were  the  result  of  distinct  acts  on  the  part  of  the  accused? 
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We  think  it  does  not.  It  is  *  conceded,  that  the  distinct- 
ness of  the  causes  of  offenses  might  appear  from  the  na- 
ture of  them.  There  are  offenses  which  are  incapable  of 
a  common  origin.  Such  is  not  the  character  of  the 
offenses'- alleged  ;in  this  case.  A  planter  may,  by  an  order, 
or  act,  or  omission,  common  in  its  effects,  withhold  from 
all  his  slaves  a  sufficiency  of  healthy  food  and  necessary 
clothing,  and  from  hia  sick  and  fcged  slaves  a  provision 
suitable  to  their  respective  conditions.  Where  this  is  the 
case,  a  joinder  of  the  offenses,  in  reference  to  all  the  slaves 
coming  within  the  operation  of  the  common  cause,  is  per- 
missible. No  hardship  from  such  a  joinder  results  to  the 
accused  ;  for  his  defense,  like  the  charge,  centres  in  a  com- 
mon point.  Indeed,  be  derives  an  obvious  advantage  from 
the  joinder,  in  meeting  in  a  single  count  the  accumulated 
charge  of  misconduct  in  reference  to  all  the  slaves  affected, 
rather  than  incurring  the  vexation  and  peril  of  numerous 
separate  prosecutions. — State  v.  Johnson,  3  Hill's  Law 
(S.  C.)  R.  1.  .  If  it  should  be  disclosed  in  the  progress  of 
the  trial,  that  the  offenses  as  to  the  different  slaves  were 
distinct,  the  court  would,  by  compelling  an  election  on  the 
part  of  the  State,  protect  the  accused  from  the  injury  of 
being  compelled  to  answer  as  to. diverse  transactions  under 
the  same  count. — People  v.  Adams,  17  Wendell,  475  ; 
Hegina  v.  Sleasdale,  2  Oar.  &  Kir.  765. 

We  have  looked  into  the  books,  and  find  the  leading 
prineiple  upon  which  we  have  proceeded  supported  by  sev- 
eral decisions,  ILI  Hex  v,  .Benfield  and  Saunders,  (2  Burr. 
980,)  the  court  sustained  a  count  which  charged  the  sing- 
ing in  the  street -of  songs  libellous  of  the  prosecutor,  and 
of  his  sorir  and  of  his  daughter.  In  Kegina  v.  Giddins  and 
oiJiers,  (Car*.  &  M&rslu  634,)  the  objection  of  duplicity  was 
overruled,  where  a.  single  count  charged  an  assault  upon 
George  Pritchard  and  Henry  Britchard,  and  stealing  from 
George  Pritchard  two  shillings,  and  from  Henry  Pritchard 
one  shilling  and  a  hat,  on  a  given  day.  It  is  said  in  1st 
Hale's  Pleas  of  the  Crown,  531,  that  if  one  at  the  same 
steals  goods  of  A,  of  .the  value  of  sixpence,  goods  o^ 
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B,  of  the  value  of  sixpence,  and  goods  of  C,  of  the  value 
of  sixpence,  being  perchance  in  one  bundle,  or  upon  a 
table,  or  in  one  shop,  this  is  grand  larceny,  because  it  is 
one  entire  felony.  So,  in  Thomas'  case,  reported  in  2d 
East's  Cr.  L.  934,  a  count  was  sustained,  which  alleged 
the  uttering  and  publishing  as  true  twenty-four  false  forged 
and  counterfeited  receipts  for  money. 

In-a  still  later  case  in  England,  the  accused  was  charged 
with  stealing  coal  from  the  mines  of  thirty-one  different 
proprietors,  which  was  brought  up  through  a  shaft  leased 
By  him  ;  and  the  indictment  was  held  not  to  be  obnoxious 
to  the  objection  of  duplicity.- — Ecgina  v.  Bleasdalc,  2  Car. 
&  Kir>  765.  It  appeared  that  the  different  larcenies  had 
been  committed  by  undermining  from  the  defendant's  shaft ; 
and  the  court  refused  to  compel  the  prosecutor  to  elect, 
and  decided  that,  so  long  as  the  coal  was  gotten  from  one 
shaft,  it  was  one  continuous  taking,  though  the  working 
was  carried  on  by  different  levels  and  cuttings,  and  into  the 
lands  of  different  people.  The  court,  however,  advised 
the  prosecution  to  confine  its  attention  to  the  taking  from 
one  owner. 

In  the  case  of  the  People  v.  Adams,  (17  Wend.  475,)  it 
was  held,  that  an  indictment*'  which  alleged  an  illegal  sale 
of  different  kinds  of  liquors,  on  a  given  day,  to  divers  per- 
sons, was  not  bad  for  duplicity,  and  that  it  must  be  under- 
stood as  averring  only  one  transaction.  The  supreme  court 
of  Vermont  sustained  an  indictment,  which  charged  that 
the  defendant  broke  and  entered  one  man's  house  with  in- 
tent to  steal  his  goods,  and,  having  so  entered,  stole  another 
man's  goods.— -States  v.  Brady,  14  Verm.  853.  The  deci- 
sion is  put  upon  the  ground,  that  the  burglary  and  larceny, 
although  to  the  detriment  of  different  persons,  belonged  to 
the  same  transaction,  and  might  be  joined  ir*  the  same 
count.  So,  the  supreme  court  of  Rhode  Island  decided, 
that  a  criminal  complaint  of  an  assault  on  two  persons  was 
not  bad,  considering  the  assault  on  both  the  result  of  the 
same  act. — Kinney  v.  State,  5  Rhode  Isl.  385.  And  in 
Commonwealth  v.  Williams,  (Thacher's  Cr.  Cas.  84,)  it  was 
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held,  that  where  goods,  belonging  to  different  persons,  are 
stolen  at  one  time  and  place,  the  offense  may  be  set  forth 
in  one  count.  So,  also,  in  this  State,  it  has  been  decided, 
that  a  count  which  charged  that  the  defendant  adminis- 
tered poison  to  three  persons,  is  not  bad  for  duplicity. 
Sen  v.  State,  22  Ala.  9.  See,  also,  Sliaw'v.  'State,  IS  Ala. 
547  ;  Easmck  v.  Commonwealth,  2  Vir.  Gas.  356.  See,  also, 
Com.  v.  Tuck,  20  Pick.  356. 

'We  think  the  joinder  in  this  ease  is  authorized  by  the 
principle  td  be  extracted  from  the  cases  above  collected, 
and  we  decline  to  sustain  the  objection  for  duplicity. 

[2.]  It  is  further -^objected  to  the  indictment,  that  it 
charges  an  omission  of  duty,  not  only  as  to  three  named 
slaves,  (Bob,  Anderson,  and  Mose,)  but  as  to  divers  others, 
whose  names  ivere  to  the  jurors  unknown.  IB  the  cases  of 
Francois  v.  State,  (20  Ala.  83,)  Brown  v.  Mayor  of  Mobile, 
(23  ib.  72.2,)  and  Starr  v.  State,  (25  ib.  38.)  it  was  decided, 
that  such  a  mode  of  averment  was  not  permissible,  where 
the  offense  wasrtrading  with  slaves.  The  reason  given  for 
those  decisions  is,  that  the  absence  of  the  master's  consent 
was  an  element  of  the  offense,  and  that  the  accused  could 
not  be  prepared  to  defend  himself,  by  showing  the  neces- 
sary consent,  unless  he  had  information  of  the  name  of  the 
slave  with  whom  the  alleged  trading  was  done.  'In  the 
first  named  of  those  cases,  the  court  say  :  "  If  the  trading 
with  a  slave  was  an  offense,  without  any  other  constituent, 
we  see  no  reason  wvhy  the  indictment  might  not  allege  his 
name  as  unknown  to  the  jurors,  if  such  was  the  fact,  with- 
out in  the  slightest  degree  impairing  the  ability  of  the  ac- 
cused to  defend."  It:  is  apparent,'  therefore,  that  those  de- 
cisions lay  down  a  rule  applicable  to  a  particular  class  of 
cases,  and  not  a  general  principle  of  criminal  pleading. 
"We  think  the  general  rule  is,  that  where  the  names/of  third 
persons  are  unknown,  and  cannpt  be  ascertained,  they  may 
be  mentioned  in  the  indictment  .as  persons  whose  names 
are  to  the  grand  jurors  unknown.— 1  Chitty  onTleading, 
212  ;  1  Arch.  Cr.  PI.  80,  81,  82  ;  Wharton's  Am.  Cr.  Law, 
$  251.  If  it  should  appear  that  the  name  was  in  fact 
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known  when  the  indictment  was  found,  or  could  have  been 
ascertained  by  the  use  of  due  diligence,  it  seems  that  the 
defendant  would,  upon  the  trial,  be  entitled  to  an  acquittal 
as  to  the  slaves  so  improperly  described  as  unknown. — See 
the  authorities  above.  We  must,  for  these  reasons,  hold 
the  indictment  on  its  face  unobjectionable,  because  the 
names  of  some  of  the  slaves  are  stated  as  unknown  to  the 
jurors. 

It  appears,  however,  that  on  the  trial  evidence  was  intro- 
duced, charging  the  accused  as  to  slaves  \vhose  names  were 
at  that  time  known,  but  are  not  mentioned 'in  the  indict- 
ment. It  is  not  shown,  however,  that  the  names  of  those 
slaves  were  tfot  unknown,  arid  incapable  of  ascertainment, 
at  the  time  of  the  finding  of  the 'indictment.  '"If  they  were 
unknown,  and  incapable  of  ascertainment,  when  the  in- 
dictment was  found,  the  defendant  would  not  be  entitled 
to  an  acquittal  in  reference  to  them,  because  their  names 
were  afterwards  ascertained,  an'd  were  "known  at  the  time 
of  the  trial. —  Com.  v.  Hendire,  '2  Gray, '50-3  ;  Whar.  Am. 
Cr.  Law, '^  251.  'The  bill  of  exceptions  is  not  inconsistent 
with  the  supposition,  that  the  names  were  not  discovered, 
and  not  capable  of  discovery,  until  after  the  indictment 
was  found.  We  can  predicate  no  ruling,  in 'favor  of  the 
defendant,  upon  the  isolated  ^fact,  that  the  names  were 
known  at  the  time  of  the  trial.  There  was  no  error,  under 
the  facts  disclosed,  in  allowing  proof  as  to  slaves  not  named 
in  the  indictment. 

[3.]  We  think  it  results  from  what  we  have  already  said 
in  passing  upon  the  indictment,  that  the  court  was  not 
bound  to  restrict  the  State  to  a  prosecution^  for  misconduct 
as  to  any  one  or  more  particular  slaves,  as  it  appears  that 
all  the  slaves  were  on  a  single  plantation,  and  the  conduct 
of  the  accused  as  to  the  slaves  on  the  plantation  aggre- 
gately was  the  evidence  relied  on  for  his  conviction.  The 
conduct  of  the  accused  as  to  the  feeding  of  each  slave 
seems  to  have  been  a  part  of  one  general  transaction  appli- 
cable alike  to  all.  If,  however,  it  had  appeared  on  the 
trial,  that  the  offenses  as  to  the  different  slaves  were  dis- 
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tinct,  it  would  have  been  the  duty  of  the  court  to  compel 
an  election  on  the  part  of  the  prosecution,  and  thus  pro- 
tect the  accused  against  being  compelled  to  answer  as  to 
divers  transactions  under  the  same  count. 

[4.]  The  witness  introduced  by  the  State  had  been  an 
overseer  on  plantations  for  sixteen  months.  "When  we  con- 
sider the  closeness  of  observation  which  overseers  on  plan- 
tations are  compelled  to  make,  of  the  food  consumed  by 
slaves,  and  of  their  health  and  capacity  to  labor,  we  are 
constrained  to  regard  one  who  has  pursued  that  business 
for  sixteen  months  as  competent  to  give  his  opinion  in  ref- 
erence to  the  amount  of  food  which  is  sufficient  for  a  plan- 
tation slave. — City  Council  of  Montgomery  v.~GHmer&  Tay- 
lor, 33  Ala.  116  ;  Johnson  v.  State,  35  Ala.  370  ;  McCreary 
v.  Turk,  29  Ala.  244. 

[5.]  It  was  shown  that,  about  the  middle  of  the  summer 
of  1859,  the  meat  on  the  defendant's  plantation,  where  the 
slaves  were  kept,  had  been  consumed,  and  that  afterwards 
meat  was  supplied  from  defendant's  residence.  That  proof 
being  before  the  jury,-the  defendant  proposed  to  show  that, 
in  December,  1858,  a  certain  ascertained  quantity  of  pork 
had  been  provided  on  the  plantation,  and  kept  on  it.  This 
evidence,  which  was  rejected  by  the  court,  had,  when 
taken  with  what  had  been  previously  proved,  a  manifest 
bearing  upon  the  question  of  the  amount  of  meat  which 
the  negroes  had  received^  and  consumed  ;  and  the  court 
erred  in  rejecting  it.  For  this  error,  the  judgment  of  the 
court  below  must  be  reversed. 

We  do  not  think  it  necessary  for  us  to  notice  the  other 
numerous  questions  of  evidence  presented  by  the  bill  of 
exceptions.  Some  of  them  are  not  very  important,  and 
the  others  may  not  arise  again. 

Reversed  and  remanded. 

STONE,  J.,  not  sitting. 
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[APPLICATION  FOR  MANDAMUS  TO  PROBATE  JUDGE.] 

.  •"-  '   •••»T      •:•'•  ,-v 

1.  Jurisdiction  of  probate  judge  to  revise  proceedings. of  magistrate  under 

peace-icarrani. — A  probate  judge  Las  no  jurisdiction,  on  habeas  corpus 
or  otherwise,  to  revise  an  order  made  by  a  justice  of  the  peace,  re- 
qniring  a  party  to  give  security  to  keep  the  peace,  and  directing  hia 
imprisonment  until  such  security  is  given  :  the  only  mode  of  revising 
the  action  of  the  justice,  is  by  an  appeal  to  the  circuit  court  under 
section  3351  of  the  Code. 

APPLICATION  by  Thomas  S.  and  Edward  Coburn  for  a 
mandamus  to  the  probate  judge  of  Lowndes  county,  re* 
quiring  him  to  allow  them  to  adduce  evidence  before  him, 
on  habeas  corpus,  showing  the  illegality  of  their  confine- 
ment by  the  sheriff  of  said  county,  as  hereinafter  stated* 
The  exhibits  to  the  petitioners'  application  showed,  that 
they  were  arrested,  on  the. 17th  December,  1861,  under  the 
warrant  of  a  justice  of  the  peace,  issued  on  the  complaint 
of  one  Jacob  Bruce,  charging  them  with  a  breach  of  the 
peace  and  other  apprehended  .violence;  that  on  the  trial 
before  the  justice,  he  made  an  order,  requiring  them  to 
give  security  to  keep  the  peace,  and  directing  their  con- 
finement by  the  sheriff  until  such  security  was  given;  that 
they  then  applied  to  the  probate  judge  for  the  writ  of 
habeas  corpus,  which  was  granted;  that  on  the  hearing  of 
the  habeas  corpus,  the  -sheriff  returned  the  proceedings 
under  which  he  held  the  petitioners  in  confinement ;  that 
the  probate  judge  thereupon  refused  to  examine  into  the 
validity  of  the  proceedings  had  before  the  justice,  /and 
would  not  allow  the  petitioners- to  produce  evidence  show- 
ing their  innocence  of  the  charge  imputed  to  them ;  and 
that  they  reserved  exceptions  to  the  several  rulings  and 
decision  of  the  probate  judge. 

W.  F.  WITCITER,  for  the  motion. 
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R.  W.  WALKER,  J. — Where,  on  complaint  to  a  justice 
of  the  peace,  an  order  is  made  by  him,  requiring  an  indi- 
vidual to  give  security  to  keep  the  peace,  and  directing  his 
imprisonment  until  such  security  is  given  ;  the  probate 
judge  has  no  authority,  upon  habeas  corpus  or  otherwise, 
to  re-examine  the  case  upon*  the  facts,  and  discharge  the 
prisoner.  The  only  mode  of  revising  the  decision  of  the 
justice  upon  the  facts",  is  "by  an  appeal,  under  section  "3351 
of  the  Code,  to  the  circuit  court,  which  can  try  the  case 
de  novo,  and  either  confirm  the  order  of  the  magistrate, -or 
discharge  the  applicant. — Code,  §'  3354 ;  Tomlin  v.  State, 
19  Ala.  9.  The  return  of  the  sheriff -showed,  that  the  pe- 
titioners were  held  in  custody  under  an  order  of  a  justice 
of  the  peace,  requiring  ;th  em  'to- give  security  to«keep  the 
peace;  and  as  this  order  was  not  open -to  objection  on  any 
of  the  grounds  specified  in  section  3744  of  the  Code,  the 
probate  judge  had  no  authority'  to  inquire  into  its  legality 
or  justice.— -Code,-§  3741;  Ex  parte  Burnett,  30  Ala.  461. 
Consequently,  the  probate  judge  was  right,  in  refusing  to 
hear  evidence  touching  the  guilt  or  innocence  of  the  peti- 
tioners, and  properly  dismissed  the  petition.  . 
Motion  refused.  -. 

STONE,  J.,  not  sitting.  ' 


DtJBOSE  vs.  DUBOSE. 

• 

[PARTIAL  l>*sTRiBtrn<»r  -OF  DECEDENT'S  ESTATE.] 

1.  'Widow's  (lower  and  distributive  share'^f  Tiustantf '»  estate. — In  estimating 
the  -widow's  dower  interest  and  distributive  share  of  the  estate  of  hei1  ' 
deceased  husband,  the  value  of  her  separate  estate  is  to  be  deducted, 
{Code,  $$  1991-92,)  although  it  is  greater  than  her  dower  interest 
alone,  hut  leas  than  her  dower  interest  and  distributive  share  added 
together. 

APPEAL  from  the  Probate  Court  of  Dallas. 
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IN  the  matter  of  the  estate  of  William  F.  Dubose,  de- 
ceased, on  the  application  of  Mrs.  Louisa  A.  Dubose, 
who  was  the  widow  and  administratrix,  for  a  distribution 
of  the  slaves  and  other  personal  property.  The  commis- 
sioners, who  were  appointed  to  make  the  division,  reported, 
that  the  value  of  the  slaves  belonging  to  the  estate  was 
$37,3SO  ;  that  the  widow  owned  a  separate  estate,  the 
value  of  which  was  $8,612.;  that  they  had  therefore 
allotted  to  her  slaves  valued  at  $10,078,  (being  one  half, 
less  the  value  of  her  separate-  estate,)  ,  and  to  Henry  M. 
Dubose,  the  only'  child  of  the  deceden^,  slaves  valued  at 
$27,302  ;  and  that'the  parties  in  interest  waived  a  distribu- 
tion of  the  other  personal  property  belonging  to  the  estate. 
The  widow  filed  several  objections  and  exceptions  to 
the  report,  but  the  court  overruled  her  objections,  con- 
firmed the  report,  and  rendered  a  decree  accordingly;  and 
its  decree  is  now  assigned  a&error.  The  commissioners 
stated,  in  their  report,  that  the  widow  had  already  received 
her  dower  ;  and  that  fact  was  admitted,  by  agreement  of 
counsel,  in  this  court. 


HARALSON,  for  appellant. 

GOLDTHWAITE,  RlCE  &  SEMPLE, 

A.  J.  WALKER,  .C.  J.—  r-We  are  in  this  ease  required 
to  define  the  operation  and'  effect  of  -section  -1992  of  the 
Code.  In  construing  that  section,  it  will  be  necessary  to 
examine  the  next,  preceding  one.  We<  therefore  copy  the 
two,  in  the  following  words: 

"§  1991.  If  any  woman,  having  a  separate  estate,  sur- 
vive her  husband,  and  such  separate  estate,  exclusive  of  the 
rents,  income  and  profits,  and  inclusive,  of  the  increase 
of  slaves,-  is  equal  to,  or  greater  in  value  than  her  dower 
interest  and  distributive-  share  of.  -her  husband's  estate,  esti- 
mating laer  dower  interest  in  his  lands  at  seven  years'  rent 
of  the  dower  interest,  she  shall  not  be  entitled  to  dower  in, 
or  distribution  of  her  husband's  estate. 

"§  1992.   .If  her  separate  estate  fee-lefss  in  value  than 
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her  dower,  as  ascertained  by  the  rule  furnished  by  the  pre- 
ceding section,  so  much  must  be  allowed  her,  as,  with  her 
separate  estate,  would  be  equal  to  her  dower  and  distribu- 
tive share  in  her  husband's  estate,  if  she  had  no  separate 
estate." 

The  appellant  has  a  separate  estate,  less  in  value  than 
what  would  have  been  her  dower  and  distributive  share  in 
the  absence  of  a  separate  estate,  but  greater  than  the  value 
of  a  dower  interest  in  the  estate. 

It  is  contended  on  the  part  of  the  appellant,  that,  as  her 
separate  estate  is  less  than  dower  and  a  distributive  share, 
she  is  not  within  the  operation  of  section  1991 ;  that  as 
her  separate  estate  is  greater  than  her  dower,  she  is  not 
affected  by  section  1992  ;  and  that  she  is,  therefore,  entitled 
to  dower  and  distribution  from  her  husband's  estate,  undi- 
minished  in  consequence  of  her  separate  estate.  It  can 
not  be  denied  that  this  position  is  unanswerable,  if  section 
1992  is  to  be  literally  construed ;  for,  standing  upon  the 
letter  of  the  two  sections,  we  find  they  include  only  the 
two  cases,  when  the  separate  estate  is  equal  to,  or  greater 
than  the  dower  and  distributive  share,  and  when  the  sepa- 
rate estate  is  less  than  the  dower.  But  we  decide,  that 
section  1992  is  to  be  so  construed  as  to  apply  to  the  case 
where  the  separate  estate  is  less  than  the  dower  and  dis- 
tributive share ;  in  other  words,  that  the  section  is  to  be 
read  as  if  the  words  "and  her  distributive  share"  were 
inserted  immediately  after  the  words  "  preceding  section." 

To  sustain  this  decision,  we  invoke  established  rules  of 
construction.  The  ascertainment  of  the  legislative  intent 
is  the  primary  and  cardinal  object  of  construction,  and  the 
intention  is  to  be  sought  by  a  comparison  of  all  parts  of  the 
statute;  and,  if  possible,  such  a  construction  is  to  be  made, 
as  will  avoid  inconsistency.  When  ascertained,  the  inten- 
tion must  prevail  over  the  literal  sense  of  the  terms. — 
Brooks  v.  School  Commissioners,  31  Ala.  227 ;  1  Kent's 
Com.  517,  m.  p.  462 ;  Smith's  Com. on  Stat.  and  Cor.  Law, 
662,$  515;  May  v.  Robertson,  13  Ala.  86;  WotnmacJe 
,v.Holloway,2  Ala.  31;  Comm.  v.  Duane,  1  Binn.  601; 
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Sedgwick  on  S.  and  C.  Law,  237-238.  It  is  to  be  considered, 
also,  what  are  the  effects  and  consequences  of  a  law,  if  en- 
forced according  to  its  letter  ;  and  if  the  words,  literally 
understood,  bear  either  none,  or  a  very  absurd  signification, 
we  must,  in  the  language  of  Blackstone,  "a  little  deviate 
from  the  received  sense  of  them."~l  Bla.  Com.  61  ;  Smith's 
Com.  on  Stat.  and  Const.  Law,  550,  §§  518,  519,  523. 
"  A  statute  is  to  be  so  construed  as  that  it  may  have  a 
reasonable  effect,  agreeably  to  the  intent  of  the  legislature." 
Judges,  in  construing  laws,  are  to  inform*themselves  of  the 
previous  state  of  the  law,  and  the  mischief  to  be  remedied, 
and  make  such  construction  as  will  advance  the  remedy 
and  suppress  the  mischief.  —  Huffman  v.  State,  .29  Ala.  40; 
Sedgwick  on  S.  and  C.  Law,  239  ;  Sproivl  v.  Laivrence, 
S3  Ala.  674.  And  lastly,  the  intention  of  a  law  is  often  to 
be  gathered  from  the  cause  or  necessity  of  enacting  it.-=- 
Tennelcev.Hall,-4:  Comstock,  140;.  People  v.  Utica  Ins.  Co., 
15  John.  Rep.  358,  380. 

Sections  1991  and  1992  of  the  Code  are  not  distinct 
laws,  but  are  really  parts  of  the  same  law,  designed  to  ap- 
ply to  different  cases  involving  the  same  question  of  right 
and  justice.  The  principle  of  right  and  justice  designed 
to  be  asserted  was,  that  the  wife's  separate  estate  should 
be  considered  in  determining  the  amount  of  her  dower  and 
distributive  share  of  her  husband's  estate.  The  mischief 
to  be  avoided  was  the  injustice  of  permitting  a  wife,  hav- 
ing a  separate  estate,-  to  receive  dower  and  distribution  to 
the  liberal  extent  allowed  by  our  general  laws  upon  the 
subject;  and  it  was  the  purpose  of  the  statute  to  remedy 
that  mischief.  Two  obvious  cases,  calling  for  an  applica- 
tion of  the  remedy,  are,  where  the  wife's  separate  estate  was 
equal  to  her  dower  and  distributive  share,  and  where  thfe 
separate  estate  was  less  than  her  dower  and  distributive 
share.  The  same  principle  of  justice  would  require  that, 
in  the  former  case,  the  wrife  should  receive  no  dower  or 
distributive  share,  and,  in  the  latter,  should  receive  dower 
and  distributive  share,  diminished  to  the  extent  of  her 
separate  estate.  The  harmony  and  consistency  of  the  two 
16 
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sections  can  be  preserved  only  by  making  that  principle 
pervade  both  sections,  and  thus  only  is  a  consistent  design 
to  remedy  the  subsisting  mischief  preserved  throughout  the 
two  sections.  If  the  latter  of  the  two  sections  is  under- 
stood to  apply  only  where  the  separate  estate  is  less  than 
the  dower,  it  is  at  once  placed  in  antagonism  with  the  spirit 
which  induced  the  enactment  of  the  law ;  and  besides,  its 
operation  leads  to  the  grossest  absurdity.  A  widow,  hav- 
ing a  separate  estate  less  than  dower,  falling  within  the  in- 
fluence of  the  law,  would  have  her  dower  and  distributive 
share  lessened  by  the  amount  of  her  separate  estate ;  but 
if  her  separate  estate  was  more  than  her  dower,  and  yet 
less  than  her  dower  and  distributive  share,  she  would  re- 
ceive her  dower  and  distributive  share,  undiminished  on 
account  of  her  separate  estate.  The  absurdity  would 
result,  that  when  the  separate  estate  increased  above  the 
amount  of  dower,  the  widow's  share  of  her  husband's 
estate  would  increase  to  the  extent  of  an  undiminished 
dower  and  distributive  interest;  and  when  the  separate 
estate  should  be  increased  to  an  amount  equal  to  the  dower 
and  distributive  share,  the  widow  would  receive  nothing 
from  her  husband's  estate.  The  law  would  thus  be  a  jum- 
ble of  absurdities  and  inconsistencies ;  and  the  mischief  to 
be  remedied,  and  the  intent  of  the  legislature,  would  be 
lost  sight  of. 

We  think  the  rules  of  construction  which  we  have  col- 
lected above,  are  applicable  to  this  case,  and  justify  the 
construction  which  we  have  placed  upon  section  1992. 
The  rule  which  section  1992  adopts,  is  this :  To  the  sepa- 
rate estate  is  to  be  added  such  an  amount  from  the  dower 
and  distributive  share  as  wrill  equal  the  dower  and  distribu- 
tive share  upon  the  hypothesis  of  there  being  no  separate 
estate.  If  the  widow  receives  her  dower  before  the  dis- 
tribution of  the  personalty,  she  would  be  entitled  only  to 
so  much  of  the  personalty  as,  with  the  previously  received 
dower,  estimated  according  to  the  prescribed  rule,  would 
make,  when  added  to  her  separate  estate,  a  sum  equal  to 
dower  and  a  distributive  share  in  the  absence  of  a  separate 


JANUARY  TERM.  1862. 243 

Hnrter  &  Hill  v.  Buford. 

estate.     The  ruling  of  the  court  below  is,  in  practical  re- 
sult, consistent  with  this  exposition  of  the  statute. 
Affirmed, 


HURTER  &  HILL  vs.  BUFORD. 

t'TUOVER  FOR  CONVERSION  OP  BRICKS.] 

1*  Ejcamination  tf-  dvfendavtt  as  witness  for  co-defendant. ~A.  defendant ) 
against  Trbom  there  is  no  evidence  after  the  plaintiff  has  closed,  may 
be  examined  as  a  witnee*  for  his  co-defendant  (.Code,  §  2288)  j  but  the 
testimony  of  such  defendant  is  not  to  be  considered  by  the  jury,  either 
for  or  against  himself. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  £!.  W.-  RAPIER. 

THIS  action  was  brought  by  the  appellants;  suing  as  late 
partners,  against  Thomas*  Buford  and  P. -A. -Savage,  to  re- 
cover damages  for  the  alleged  conversion  by  the  defendants 
oi  two  hundred  and  fifty  thousand  bricks.'  The  defendants 
pleaded  not  guilty,  with  leave  to  give  any  special  matter  in 
evidence.  On  the  trial,  as  the  bill  of  -exceptions  shows, 
the  plaintiffs  read  in  evidence  a  mortgage,  executed  to  them 
by  o«e  S.  G.  Deas,  dated  the  3d  September,  >1 858,  by  which 
the  bricks,  then  in  a  kiln  unburst,  $vere  conveyed  to  them 
to  secure  the  paymemt  of  a  promissory  note,  which  was 
also  read  in  evidenoe ;  and  they  then  proved,  that  the  bricks 
were*  sold  at  auction,  under  a  power  of  sale  contained  in 
the  mortgage,  on  the  4th  April,  1859,  and  were  knocked 
down  to  them  as  the  highest  bidders.  "They  introduced, 
also,  evidence  of  a  demand  of  said  bricks,  made  on  their 
behalf,  of  the  defendant  Buford,  after  said  sale,  and  before 
the  commencement  of  this  suit;  that  said  demand  was 
made  at  Buford's  office  in  the  city  of  Mobile  ;  that  Buford 
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replied,  he  was  in  the  possession  of  the  bricks  as  agent  for 
Savage,  his  co-defendant,  who  claimed  them  by  purchase, 
and  he  would  not  give  them  up,  but  referred  the  witness- 
to  said  Savage,  who  was  then  about  to  leave  the  city ;  and 
that  the  witness  tried  to  find  Savage,  but  could  not."  The 
plaintiffs  also  proved  the  value  of  the  bricks.  "Up  to  this 
time,  there  was  no  proof  of  Buford's  agency  for  Savage, 
nor  of  any  possession  of  the  bricks  by  Buford  or  Savage, 
nor  of  any  refusal  by  Savage  to  permit  the  bricks  to  be 
hauled  away,  other  than  was  contained  in  said  declarations 
of  Buford.  Plaintiffs  having  then  announced  that  they 
were  through  with  their  testimony,  the  defendant  Buford 
offered  to  introduce  his  co-defendant  as  a  witness,  on  the 
ground  that  there  was  no  evidence  against  him ;  to  which 
plaintiffs  objected,  on  the  ground  that  he  was  incompetent ; 
but  the  court  overruled  their  objection,  and  allowed  said 
Savage  to  be  examined,  and  the  plaintiffs  exeepted." 

Savage  testified,  in  substance,  that  he  had  purchased  the 
land  on  which  the  brick-kiln  was  situated,  and,  being  com- 
pelled to  leave  the  city  before  the  purchase  was  completed, 
had  appointed  Buford  his  agent,  to  conclude  the  purchase 
for  him,  take  care  of  the  property  during  his  absence,  &c.j 
and  that  afterwards,  "when  informed  by  Buford  of  his  re- 
fusal to  deliver  the  bricks  on  plaintiffs*  demand,  he  ap- 
proved Buford's  acts,  and  said  that,  if  the  demand  had  been 
made  of  him,  he  would  have  done  the  same  thing."  The 
court  charged  the  jury,  at  the  request  of  the  defendant 
Savage,  "  that  his  testimony  could  have  no  effect  as  to  him- 
self, either  for  or  against  him,  but  must  be  restricted  to  the 
defendant  Buford;"  to  which  charge  the  plaintiff  excepted. 

The  admission  of  Savage  as  a  witness  for  his  co-defend- 
ant, and  the  charge  of  the  court,  are  now  assigned  as  error. 

K.  B.  SEW  ALL,  for  appellant. 

STONE,  J. — We  do  not  think  the  circuit  court  erred  in 
permitting  the  defendant  Savage  to  testify  in  favor  of  his 
co-defendant,  Buford.  The  plaintiffs  had  closed  their  evi- 
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dence,  and,  so  far  as  we  are  informed  by  the  record,  there 
was  no  testimony  against  Mr.  Savage.  The  case  is  directly 
within  the  letter  of  the  statute. — Code,  $  2288  ;  Eabby  v. 
O'Gradg,  33  Ala.  255. 

The  charge  excepted  to  presents  a  graver  question.  We 
do  not  think  that  the  statute,  allowing  "  a  defendant, 
against  whom  there  is  no  testimony,  to  be  a  witness  for  his 
co-defendant,"  contemplates  that  such  defendant  shall  be, 
either  actually  or  constructively,  discharged  from  the  suit, 
before  he  is  allowed  to  testify.  The  statute  contains  np 
such  provision,  and  we  do  not  feel  at  liberty  to  interpolate 
it.  On  the  contrary,  both  that  and  the  next  succeeding 
section  furnish  evidence  on  their  face  that,  in  certain  cases, 
and  for  certain  purposes,  parties  to  the  record  are  made 
competent  witnesses.  But  cases  may  frequently  arise,  such 
as  the  present  one,  where  a  defendant,  testifying  for  his 
co-defendant,  is  necessarily  compelled  to  give  evidence 
which  may  make  against  himself.  This  may  grow  out 
of  the  very  nature  of  the  transaction,  about  which  the 
witness  testifies.  He  cannot  decline  to  testify  on  that  ac- 
count ;  for  the  statute  gives  his  co-defendant  a  right  to  his 
testimony,  if,  by  a  failure  of  proof  against  him,  he  be 
brought  within  its  provisions. 

We  concede,  that  difficulties  present  themselves  in  the 
construction  of  tlais  section  of  the  Code ;  and  strong  ob- 
jections may  be  urged  against  any  rule  we  may  adopt.  We 
hold,  however,  that  testimony  given  by  a  co-defendant, 
under  section  2288  of  the  Code,  is  not  to  be  considered  by 
the  jury,  either  for  or  against  the  party  testifying,  for  the 
following  reasons:  In  the  first  place,  the  statute  limits  the 
admissibility  of  the  evidence  to  the  issue  between  the 
plaintiff  and  the  co-defendant,  by  whom  the  witness  is 
placed  upon  the  stand,  and  does  not  constitute  him  a  gen- 
eral witness  in  the  cause.  Moreover,  all  will  readily  con- 
cede, that  a  witness,  introduced  under  this  section  of  the 
Code,  does  not  thereby  become  a  witness  for  himself.  If 
we  hold  that  any  admission,  to  be  gathered  from  his  testi- 
mony, may  be  used  by  the  plaintiff  against  him,  this  wtfuld 
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lead  to  the  most  shocking  injustice,  unless  we  allowed 
such  witness  to  depose  to  any  explanatory  or  rebutting  fact 
or  circumstance  within  his  knowledge.  Such  explanatory 
or  rebutting  evidence  would  lead  to  embarrassing  and  per- 
plexing cross-examination,  and  re-examination>  and,  in  fact, 
to  all  the  mischiefs  which  grow  out  of  the  examination  of 
parties  as  witnesses  in  their  own  causes. 

The  judgment  of  the  circuit  court  is  affirmed. 


McGRATH  vs.  McGRATH'S  ADMR'S. 
{FINAL  SETTLEMENT  AND  DISTRIBUTION  OF  DECEDENT'S  ESTATE.] 

1.  Widow's  dissent  from  husband's  unll ;  what  is  sufficient. — Where  * 
•widow  executes  in  writing  her  dissent  from  her  husband's  will,  and 
hands  it  to  a  friend,  with  instruction*  to  file  it  in  the  office  of  tii« 
probate  judge,  and  then  dies ;  if  the  dissent  is  filed  by  the  person  to 
whom  it  was  entrusted,  after  her  death,  but  within  the  period  pre- 
scribed by  the  statute,  (Code,  $  1610,)  this  is  a  sufficient  compliance 
with  the  requisitions  of  the  statute. 

APPEAL  from  the  Probate  Court  of  Macon. 

IN  the  matter  of  the  final  settlement  and  distribution  of 
the  estate  of  Roger  McGrath,  deceased,  by  David  Clopton, 
his  executor.    E.  B.  Zachery  and  Samuel  Cooper,  as  admin 
istrators  of  Mrs.  Nancy  McGratb,  deceased,  who  was  the 
widow  of  said  Roger  McGrath,  appeared  on  the  settlement, 
alleged  that  their  intestate  had  dissented  from  her  husband's 
will  within  the  time  prescribed  by  law,   and  claimed  the 
share  of  the  estate  to  which  she  would  have  been  entitled 
if  her  husband  had  died  intestate.     Their  claim  was  resisted 
by  Dennis  McGrath,  one  of  the  legatees  under  the  will  o^ 
Roger  McGrath  ;  and  an  issue  was  thereupon  formed  be- 
tween them.     To  prove  a  dissent  from  the  testator's  will 
by  their  intestate,  the  administrators  introduced  one  Mitchell 
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as  a  witness,  who  testified,  "  that  said  Nancy  McGrath, 
on  the  19th  August,  1858,  at  his  house,  and  in  his  presence, 
signed  a  paper,  purporting  to  be  a  dissent  from  said  last 
will  and  testament,  and  gave  it  to  him.  with  instructions 
to  file  it  in  the  office  of  the,  probate  judge  of  said  county  ; 
that  he  called  at  the  office  of  the  probate  judge,  between 
sunset  and  dark  of  the  same  day,  to  file  said  paper,  but 
found  the  office  closed  ;  that  said  Nancy^  died  suddenly  on 
the  21st  August,  1858,  and  that  said  paper  was  filed  in 
said  office  on  Monday  thereafter,  which  was  the*  23d  day 
of  August,  1858.  It  was  admitted,  that  said  Roger  Mc- 
Grath died  in  April,  1858;  that  said  Nancy  McGrath  was 
his  widow,  and  that  they  had  no  children.  This  being  all 
the  evidence,  the  probate  court  decided,  that'  the  dissent 
was  valid"  ;  to' which  said  Dennis  McGrath  excepted,  and 
which  he  now  assigns  as  error. 

R.  F.  LIGON,  for  appellant. 

GRAHAM,  MATES  &  ABERCROMBIE,  contra. 

R.  W.  WALKER,  J.— Sections  1609  and  1610  of  the 
Code  are  in  the  following  words: 

"  ^  1609.  The  widow  may,  in  all  cases,  dissent  from 
the  will  of  her  deceased  husband,  and,  in  the  place  of  the 
provision  made  for  her  by  such  will,  take  her  dower  in  the 
lands,  and  of  the  personal  estate  such  portion  as  she  would 
have  been  entitled  to  in  case  of  intestacy. 

"  §  1610.  Such  dissent  must  be  made  in  writing,  and 
deposited,  within  one  year  from  the  probate  of  the  will, 
with  the  judge  of  probate  of  the  county  in  which  the  will 
is  probated  ;  and  an  entry  thereof,  specifying  the  day  on 
which  the  dissent  was  made,  made  of  record." 

Confining  our  decision  to  the  precise  facts  of  this  case, 
we  hold,  that  they  show  a  substantial  compliance  wittrthe 
foregoing  provisions  of  the  Code.  The  widow  executed 
and  published  her  dissent  in  writing,  and  manifested  her 
purpose  to  have  it  deposited  with  the  probate  judge,  by 
handing  it  to  a  friend,  with  instructions  to  file  it.  Where 


* 

r- 


248  ALABAMA. 


Phillips,  Goldsby  &  Blevins  v.  Beeue's  Adm'r. 


a  widow,  who  has  executed  her  dissent  in  writing,  mani- 
fests, by  some  unmistakable  act,  her  purpose  to  have  it  de- 
posited with  the  proper  officer,  within  the  time  prescribed  by 
law,  and  actually  sets  on  foot  measures  to  have  it  done, 
and  then  die*  before  the  deposit  is  made,  without  having, 
prior  to  her  death,  indicated  in  any  way  a  desire  to  recall 
©r  revoke  her  dissent ;  and  the  dissent  is,  after  her  death, 
but  within  twelve  months  after  the  probate  of  the  will, 
deposited  with  the  probate  judge,  we  think  that  the  requisi- 
tions of  the  statute  are  satisfied.  If  the  dissent  had  been 
simply  found  among  the  papers  of  the  widow  after  her 
death,  and  then  deposited  by  her  representative,  or  by  some 
third  person,  the  question  presented  would  have  been  very 
different.  It  will  be  time  enough  to  decide  that  question 
when  it  arises.  For  the  present,  we  limit  our  decision  to 
the  facts  of  the  case  before  us. 
Decree  affirmed. 


PHILLIPS,    GOLDSBY    &    BLEVINS    vs.    BEENE'S 

ADM'R. 

[CONTEST  AMONG  CREDITORS  OF  INSOLVENT  ESTATE.  J 

J.  What  is  sufficient  filing  of  claim. — The  verification  of  a  elaim  against 
an  insolvent  estate  is  not  filed  within  the  meaning  of  the  statute, 
(Code,  $  1847,)  when  it  is  merely  placed  by  the  creditor's  attorney  in 
the  probate  judge's  office,  in  the  box  appropriated  to  such  papers, 
without  the  knowledge  of  the  judge  or  his  clerk,  and  without  calling 
the  attention  of  either  of  them  to  it  until  after  the  expiration  of  the 
nine  months  prescribed  by  the  statute  for  the  filing  of  claims. 

APPEAL  from  the  Probate  Court  of  Dallas. 

«'••   '     .;.•-•'.•'.•'*.       •''   :       --..*'    «  '•   ••'•'•'•     M  5'f''V«i'.J>v'-.f 

IN  the  matter  of  the  estate  of  Benjamin  Y.  Beene,  de- 
ceased, which  was  declared  insolvent  on  the  12th  April, 
1858,  and  against  which  the  appellants  filed  a  claim  on  the 
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22d  November,  1858.  The  case  was  before  this  court  at 
its  January  term,  1861ron  appeal  by  the  administrator; 
when  the  decree  of  the  probate  court,  allowing  the  claim, 
was  reversed,  and  the  cause  remanded. — See  the  case  re- 
ported in  37  Ala.  312.  On  the  second  trial,  as  appears 
from  the  bill  of  exceptions  in  the  present  record,  one  Rob- 
erts, who  was  a  clerk  in  the  office  of  the  probate  j  udge, 
testified,  that  the  plaintiffs'  claim  was  presented  and  filed 
on  the  22d  November,  1S5S,  and  was  so  marked;  "that 
shortly  after  the  expiration  of  nine  months  from  the  decla- 
ration of  insolvency,  J.  Q.  Smith,  plaintiffs'  attorney,  called 
at  the  office  of  the  probate  judge  in  Cahaba,  and  stated  to 
witness,  that  he  was  informed  objections  had  been  filed  to 
claims  against  said  estate  of  which  he  had  charge,  because 
said  claims  were  not  verified;  that  Smith  stated  to  him,  at 
the  same  time,  that  he  had  the  proper  verifications  made, 
and  had  deposited  them  in  the  box  in  said  office  in  which 
claims  against  insolvent  estates  were  kept,  including  the 
papers  and  claims  against  said  Beene's  estate;  that  said 
Smith  and  witness  thereupon  examined  the  papers  in  said 
box,  but  did  not  find  there  the  regular  file  of  papers  be- 
longing to  Beene's  estate,  which  was  then  in  the  possession 
of  the  defendant's  attorney ;  that  said  Smith  found  in  the 
box  an  affidavit,  which  had  not  been  before  noticed  by  wit- 
ness," and  which  was  a  verification  of  the  appellants'  claim 
in  this  case,  sworn  to  before  a -justice  of-  the  peace,  on  the 
16th  of  December,  1858. 

"James  Q.  Smith,  one  of  the  plaintiffs'  attorneys,  testi- 
fied, that,  having  charge  of  said  claim,  he  presented  it  to 
the  probate  judge,  and  had  it  tfiled,  but  without  any  verifi- 
cation, on  the  22d  November,.  1858;  that  on  the  16th  De- 
cember, 1858,  he  drew  up  the  above  affidavit  in  Selma, 
where  he  resided,  and  took  it  to  one  of  the  plaintiffs,  who 
swore  to  the  same  before  a  justice  of  the  peace  in  Selma; 
that  he  took  the  affidavit,  on  the  same  day,  to  Cahaba,  and 
put  it,  with  others,  in  the  box  in  the  probate  judge's  office 
in  which  claims  against  insolvent  estates  were  kept,  and  in 
which,  as  he  knew,  the  claims  against  the  estate  of  Beene 
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were  kept ;  that  the  affidavits  were  endorsed  by  him,  '  Af- 
fidavits to  be  deposited  with  file  of  claims  against  estate  of 
Beene;'  that  the  file  of  claims  against  said  estate  was  not 
then  in  the  box ;  that  his  attention  was  first  called  to  this 
matter,  after  tlifi  expiration  of,  nine  months  from  the  decla- 
ration of  insolvency,  by  being  informed  that  objection  was 
made  to  this  claim  for  the  want  of  a  verification;  that  he 
immediately  informed  one  of  the  defendant's  attorneys  that 
a  verification  had  been  made  and  put  in  the  box  where  the 
papers  of  said  estate  were  kept ;  that  he  went  to  Cahaba 
a,  few  days  afterwards,  and  requested  Roberts,  the  clerk  in 
the  probate  judge's  office,  to  look  for  said  verifications  ; 
that  he  an-1  Roberts  then  looked  together  in  the  box,  where 
he  found  them  as  he  had  deposited  them,  and  that  the 
claims  against  said  estate  were  then  absent  from  the  office. 

"  One  of  the  defendant's  attorneys  testified,  also,  that 
he  received  from  J.  Q.  Smith,  shortly  after  the  expiration 
of  nine  months  from  the  declaration  of  insolvency,  and 
after  objections  were  filed  against  said  claims,  a  letter 
stating  that  a  verification  of  plaintiffs'  claim  had  been  de- 
posited by  him  in  the  box  in  the  probate  judge's  office,  to 
be  filed  with  said  claim-;  that  he  did  not  remember  looking 
in  the  office  for  said  verification  until  Smith  next  came  to 
Cahaba,  when  Smith  informed  him  that  he  and  Roberts 
had  found  the  verification  in  the  box;  that  he  took  the 
claims  against  said  estate  from  the  probate  judge's  office, 
shortly  after  the  expiration  of  the  nine  months,  for  the 
purpose  of  filing  objections  to  them  ;  that  he  examined  all 
the  papers  in  said  box,  and  did  not  recollect  seeing  any 
more  papers  in  the  box  at  that  time,  except  what  he  took 
out. 

"This  being  all  the  evidence  in  the  case,  the  court. re- 
jected the  claim,  on  the-ground  -that  there  was  not  such  a 
filing  of  the  verification  as  is  required  by  law;"  to  which 
the  plaintiffs  excepted,  and  they  now  assign  the  same  as 
error. 

BYRD  &  MORGAN,  for  appellants. 
WHITE  &  POBTIS,  contra. 
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A.  J.  WALKER,  C.  J.-^-The  evidence  upon  which  the 
allowance  of  appellants'  claim  is  now  sought,  differs  from 
the  evidence  presented  when  the  case  was  before  in  this 
court. — Beene's  Acini1  r  v.  Phillips,  Goldsby  &  Bkvins,  3 1  Ala, 
312.  The  precise  question  now  to  be  decided  is,  whether 
a  verification  of  a  claim  against  an  insolvent  estate  is  legally 
filed  as  required  by  section  1847  of  the  Code,  when  it  was 
placed  by  the  attorney  of  the  claimants,  within  the  pre- 
scribed period  of  nine  months,  in  the  box  appropriated  to 
such  papers,  ,in  the  probate  judge's  office,  without  the 
knowledge  of  the  probate  judge  or  his  clerk,  and  was  not 
called  to  the  attention  of  either  of  them  until  atter  the 
expiration  of  the  nine  months.  We  deduce  this  precise 
form  of  the  question  from  a  consideration  of  the  facts  not 
proved,  as  well  as  of  those  proved,  in  connection  with  the 
legal  proposition,  that  the  onus  of  proof  is  upon  the  claim- 
ants. 

The  .question,  as  stated,  will  be -solved,  by  inquiring 
what  is  meant  by  filing  a  claim.  The  word  file  is  derived 
from  the  Latin  word  "filum"  which  signifies  a  thread;  and 
its  present  application  is  drawn  from  the  ancient  practice 
of  placing  papers  upon  a  thread,  or  wire,  "for  the  more 
safe  keeping  and  ready  turning  to  .the  same."  The  origin 
of  the  term  indicates  very  clearly,  that  the  filing  of  a  paper 
can  only  be  effected  by  bringing  it  to  the  notice  of  the  offi- 
cer, who  anciently  put  it  upon  the  "string"  or  "wire." 
Accordingly,  we  find  that  filing  a  paper  is  now  understood 
to  consist  in  placing  it  in  the  proper  official  custody,  on 
the  part  of  the  party  charged  with  the  duty  of  .filing  the 
paper,  and  the  making  of  the  appropriate  endorsement  by 
the  officer. — 1  Burrill's  Law  Die.  625;  Tomlin'sLaw  Die., 
file ;  Bouvier's  Law  Die.,  file  /  Holman  v.  ChcvaiHier, 
14  Texas,  337  ;  Marriott's  Law  Dic.,'^e.  A  bill  in  chan- 
cery is  said  to  be  filed,  when  it  is  delivered  to  the  clerk, 
and  he  states  the  day  when  it  was  brought  into  his  office, 
numbers  it,  and  receives  it  into  his  custody. — 1  Dan.  Ch. 
PL  &  Pr.  454.  And  it  is  said,  that  when  a  paper  is  filed, 
it  is  a  record. — 1  Lilly's  Prac.  Register,  826.  In  Dr.  Witli- 
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erington's  case,  it  was  said,  a  paper  on  file  could  "not  be 
taken  off  without  the  consent  of  parliament — no,  not  by 
consent  of  parties,"  though,  by  consent  of  parties  in  other 
cases,  papers  have  been  taken  from  the  file. — 1  Keble's  R. 
458  ;  13  Viner's  Abridg.  211.  These  authorities  show 
conclusively,  that  a  paper,  not  brought  to  the  notice  of  the 
proper  officer,  and  placed  in  his  custody,  can  not  be  said  to> 
be  filed.  As  was  said  in  the  case  of  Holman  v.~  Chevaittier, 
(supra,)  where  the  law  requires  or  authorizes  a  party  to  file 
a  paper,  it  simply  means  that  he  shall  place  it  in  his  official 
custody.  That  is  all  that  is  required  of  him.  The  party 
cannot  be  prejudiced  by  the  omission  of  the  officer  to  en- 
dorse the  paper  filed. 

Besides  the  authorities  we  have  adduced,  we  are  led  by 
a  regard  to  public  policy  to  coincide  with  the  court  below 
in  the  opinion,  that  the  verification  was  not  filed  'within? 
the  prescribed  period.  It  would  lead  to  many  abuses  and 
much  injury  to  regard  a  paper,  placed  in  the  office  without 
the  officer's  knowledge,  as  filed/ 

Affirmed. 

" 


GOVERNQR  vs.  READ. . 

[SCIRE  FACIAS  TO  "REVIVE  JUDGMENTS,]  "; 
,  -.'.  \ 

].  Payment  to  cleric  of  court. — A,  .clerk  has  no  authority,  before  judg- 
ment, to  receive  payment  of  the  plaintiff's  debt;  yet-,  if  he  receives 
the  money  from  the  defendant  before  judgment,  retains  it  in  his  hands 
until  after  judgment,  and  then  manifests,  by  some  plain  and  unequiv- 
ocal act,  his  intention  to  hold  it  in  his  official  capacity  as  clerk,  the 
payment  is  good,  and  the  judgment  thereby  discharged. 

APPEAL  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THE  appellant  in  this  case  recovered  a  judgment  against 
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Hiram  Read,  the  appellee,  at  the  September  term,  1853,  of 
said  circuit  court ;  and  on  the  10th  September,  1859,  no 
execution  having  been  issued  on  it,  sued  out  a  scire  facias 
to  revive  said  judgment.  The  defendant  pleaded  payment, 
and  issue  was  joined  on  that  plea.  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  plaintiff  read  in  evidence 
the  record  of  the  judgment  sought  to  be  revived.  The 
day  on  which  the  judgment  was  rendered  was  not  shown 
by  the  record ;  but  the  plaintiff  adduced  other  evidence 
tending  to  show  that  it  was  not  rendered  on  Monday,  the 
first  day  of  the  term,  which  was  the  26th  September,  1853* 
To  support  his  plea  of  payment,  the  defendant  offered  to 
read  in  evidence  an  endorsement  on  the  original  summons 
and  complaint,  signed  "Thomas  H.  Burch,  clerk,"  in  these 
words :  "Received,  September  26,  1853,  of  Hiram  Read, 
three  hundred  and  forty-five  21-100  dollars,  in  full  of  the 
principal,  interest,  and  costs  in  this  case"  ;  and  an  entry 
on  the  judge's  docket  at  the  September  term,  1853,  oppo- 
site the  case,  and  immediately  under  the  judge's  entry  of 
judgment,  of  the  word  "settled,"  written  in  pencil  marks. 
This  endorsement  and  entry  were  offered  in  connection 
with  proof  that  they  were  both  in  the  hand-writing  of 
Thomas  H.  Burch  ;  that  he  was  at  that  time  the  clerk  of 
said  circuit  court,  and  that  he  had  since  died.  The  plaintiff 
objected  to  the  admission  of  the  receipt  and  entry  as  evi- 
dence, and  reserved  an  exception  to  the  overruling  of  his 
objection.  The  plaintiff  also  proved  an  admission  on  the 
part  of  the  defendant  "that  the  payment  to  Burch  was 
made  on  Monday,  the  26th  September,  1853,  before  the 
session  of  the  court  on  that  day." 

"The  above  being  all  the  evidence  in  the  case,  the  court 
charged  the  jury,  that  if  the  defendant  paid  to  Burch,  who 
was  at  that  time  clerk,  a  sufficient  amount  of  money  to 
satisfy  the  plaintiff's  judgment  and  costs,  on  the  morning 
before  the  circuit  court  commenced,  this,  of  itself,  would 
not  be  such  a  payment  as  would  relieve  him,  since  the  clerk 
had  no  right,  before  judgment,  to  receive  money  and  receipt 
for  it;  but,  if  he  had  the  money,  and  wrote  the  word  lset- 
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tied'  after  judgment  was  rendered  against  the  defendant, 
and  intended  thereby  to  signify  an  appropriation  of  the 
money  to  the  payment  of  the  judgment  against  the  defend- 
ant, (and,  to  gather  his  intention  in  writing  the  word  'set- 
tled' under  the  judge's  entry,  they  might  look  at  all  the 
facts  and  circumstances  in  proof,)  they  must  find  for  the 
defendant. 

"The  plaintiff  excepted  to  this  charge,  and  then  asked 
the  court  to  instruct  the  jury,  that  if  they  believed  the 
defendant  paid  the  amount  of  money  due  ta  the  plaintift  in 
this  case,  to  the  clerk  of  the  court,  on  the  26th  September, 
1853,  before  judgment  was  granted  in  the  case  ;  and  that  a 
judgment  was  afterwards  granted  in  favor  of  the  plaintiff} 
and  against  the  said  defendant,  for  three  hundred  and  thirty- 
eight  dollars  ;  and  that  the  clerk  afterwards  endorsed  on 
the  judge's  docket,  in  -pencil,  'beneath  the  judge's  entry, 
the  word  'Settled,'  —  this*  is  not  sufficient,  without  proof 
when  that  word  was  written,  to  bar  the  plaintiff's  right  to 
revive  the  judgment.  The  court  refused  to  give  this 
charge,  and  the  plaintiff  excepted  to  its  refusal." 

The  admission  of  the  evidence  objected  to,  the  charge 
given,  and  the  refusal  of  the  charge  asked,-  are  now  assigned" 
as  error. 

MARTIN,  BALDWIST  &  SAYRE,  for  appellant: 

GOLDTHWAITE,  RlCE"&  SEMPLE, 


A.  J.  WALKER;  C.  J.—  The  clefk,  as  an  offifcer, 
no  authority  to  accept  payment  of  the  plaintiff's  debt,  un-« 
til  judgment  was  rendered;  and  a  payment  to  him*  before* 
judgment,  would,  therefore,  not  discharge  the  debt,  or  con- 
stitute any  barrier  to  the  revival  of  the  judgment.  —  Code,- 
^  651  ;  Currie  v.  Thomas,  8  Porter,  293  ;  Murray  v.  diaries, 
5  Ala.  678  ;  Dean  v.  Governor,  13  Ala.  626  ;  Fitzpatrick  v, 
JBr.  Bank  at  Montgomery,  14  Ala.  533  ;  Snedicor  v.  Davis, 
17  Ala.  472. 

The  court,  in  its  charge,  recognized  the  principle  above 
stated,  but  announced  that,  if  the  clerk,  having  received 
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the  money  before  the  judgment,  afterwards,  still  having  it, 
wrote  upon  the  docket,  in  pencil  mark,  beneath  the  judge's 
entry  in  the  case,  the  word  "settled"  intending  thereby 
to  signify  an  appropriation  of  the  money  to  the  payment 
of  the  judgment,  the  judgment  was  discharged.  This,  at 
least,  is  the  substance  of  the  instruction,  when  construed 
in  reference  to  the  testimony. 

After  the  judgment  was  rendered,  the  clerk  occupied  the 
double  capacity  of  an  agent  authorized  to  pay  oft  the 
judgment,  and  having  the  money  for  that  purpose  in  his 
possession,  and  also  of  an  officer  authorized  by  law  to  re- 
ceive it.  The  cases  of  persons  filling  the  double  capacity 
of  executor  and  trustee  authorized  to  receive  from  the 
executor,  or  of  administrator  and  guardian  of  the  distributee, 
afford,  perhaps,  as  close  an  analogy  as  can  be  found  in  the 
law  to  the  question  in  hand.  In  those  cases  it  is  held, 
that  the  executor  or  administrator  remains  chargeable,  un- 
til he  has  made  it  appear,  "  by  some  plain  and  unequivocal 
act,"  that  he  has  elected  to  hold  the  fund  in  his  capacity 
of  trustee  or  guardian. — Perkins  v.  Moore,  16  Ala.  9  ; 
Davis  v.  Davis,  10  Ala.  299 ;  Newcoml)  v.  Williams, 
9  Mete.  525.  The  clerk,  as  an  individual,  having  the 
money  with  which  to  discharge  the  judgment,  and 
being  as  an  officer  authorized  to  receive  it,  might  pay  the 
money  to  himself  in  his  official  capacity,  as  he  might 
receive  it  in  that  capacity  from  a  third  person  ;  and  this, 
upon  the  principle  of  the  authorities  above  cited,  would  be 
done  when,  having  the  money,  he  manifested  by  some 
plain  and  unequivocal  act  an  intention  to  hold  it  in  his 
official  capacity. 

Such  a  plain  and  unequivocal  act  was  done,  when  the 
clerk  wrote  the  word  settled  upon  the  docket,  in  the  man- 
ner above  stated,  with  the  intention  to  signify  an  appro- 
priation of  the  money  in  his  hands  to  the  satisfaction  of 
the  judgment.  The  word  ^settled,"  written  upon  the 
docket  by  the  clerk,  imports  that  the  judgment  was  dis- 
charged in  some  manner.  It  is  in  itself  equivocal,  in  this, 
that  it  carries  with  it  no  evidence  of  the  manner  in  which 
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the  settlement  was  made  ;  but,  when  coupled  with  the 
additional  fact,  that  money  had  previously  been  placed  in 
the  hands  of  the  clerk  for  the  purpose  of  discharging  the 
judgment,  and  that  the  entry  of  settlement  was  made  in 
reference  to  that  fact,  it  becomes  plain  and  unequivocal. 
It  is  a  clear  demonstration  of  the  clerk's  election  to  treat 
the  judgment  as  discharged  in  coosequence  of  the  previous 
reception  by  him,  and  of  his  intention  to  hold  the  money 
as  clerk.  The  charge  is  consistent  with  this  conclusion, 
for  it  makes  the  discharge  of  the  judgment  dependent  upon 
the  fact,  that  the  clerk's  entry  was  made  with  the  intent  to 
signify  an  appropriation  of  the  money  previously  received 
to  the  payment  of  the  judgment. 

The  charge  which  was  requested  and  refused,  is  the 
converse  of  the  charge  that  we  have  decided  was  properly 
given,  except  that  it  gives  prominence  to  the  point,  that 
the  defense  was  not  sustained  unless  it  was  shown  when 
the  entry  of  "settled"  was  made.  The  point  made  is  not  that 
it  was  incumbent  upon  the  defendant  to  show  that  the  entry 
was  made  after  the  judgment  was  entered,  but  the  parti- 
cular time  at  which  it  was  made.  So  far  as  the  question 
of  the  discharge  of  the  judgment  was  concerned,  it  was 
not  material  to  show  the  precise  time.  It  was  sufficient  to 
show  that  the  time  was  after  the  judgment  was  rendered  ; 
.  for,  at  any  time  after  that  event,  the  clerk  had  the  requisite 
.authority. 

The  evidence  objected  to  tended  clearly  to  show  the  facts 
which  we  have  decided  constituted  a  good  defense ;  and, 
there  was,  therefore,  no  error  in  admitting  it. 

.Affirmed. 
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LAUGHINGHOUSE  vs.  LAUGHINGHOUSE. 

[APPLICATION  -TO  REVOKE  LETTERS  OF  GUARDIANSHIP  OF  LUNATIC.] 

1.  Inquisition  to  ~be  had  before  probate  judge.  —  Under  the  provisions  of  the 
Code,  (§fy  2750-o3,)  an  inquisition  of  lunacy  must  be  tried  before  the 
probate  judge,  who  must  preside  at  the  trial,  administer  the  oath  to 
the  jurors,  and  receive  their  verdict  when  rendered  :  if  the  trial  is  had 
before  the  sheriff,  in  the  absence  of  the  probate  judge,  the  proceed- 
ings are  cor  am  nonjudioe  and  void. 

»•  •  ,     \        • 

APPEAL  from  the  Probate.  Court  of  Madison. 


matter  of  the  petition  of  Joseph  Laughinghouse  for 
the  revocation  of  letters  of  guardianship  over  his  person  and 
property,  previously  issued  by  said  probate  court,  on  the 
ground  that  he  was  a  lunatic,  to  John  E.  Laughinghouse. 
The  letters  of  guardianship  were  founded  on  an  inquisition 
of  lunacy,  the  validity  of  which  the  petitioner  assailed  and 
denied  on  several  -specified  grounds;  the  principal  objec- 
tions being,  that  the  inquisition  was  hot  held  before  the 
probate  judge,  that  the  petitioner  was  not  notified  of  the 
proceedings,  and  that  the  jurors  were  not  properly  sworn. 
The  court  dismissed  the  petition,  and  refused  to  revoke  the 
letters  of  guardianship  ;  to  which  ruling  and  decision  the 
petitioner  excepted,  and  he  now  assigns  the  same  as  error. 

JAMES  ROBINSON,  for  appellant. 
R.  C.  BEICKELL,  contra. 

STONE,  J.  —  There  is  one  fundamental  error  in  'the  pro- 
ceedings to  have  Joseph  Laughinghouse  declared  a  lunatic, 
which  must  work  the  reversal  of  this  case.  The  writ  to 
the  sheriff  directed  him,  not  only  to  summon  a  jury,  but 
to  organize  and  qualify  it,  and  to  take  the  inquisition.  We 
gather  from  the  record  that  the  trial  was  had  before  the 
sheriff,  in  the  absence  of  the  judge  of  probate.  This  was 
]7 
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wrong.  Our  statutes,  conferring  this  statutory  and  sum- 
mary remedy,  evidently  contemplate  a  trial  before  the 
judge  of  probate.  He  must  preside  at  the  trial,  adminis- 
ter the  oath  to  the  jury,  and  receive  their  verdict  when 
rendered.  In  this,  as  in  other  trials,  the  sheriff  is  only  the 
ministerial  officer  of  the  law. — Code,  §§  2750-1-2-3, 
et  seq. 

There  is  nothing  in  these  sections  of  the  Code  which 
in  terms  requires  the  trial  to  be  had  before  the  probate 
judge  ;  but  such  is  plainly  inferrible  from  their  phraseology 
in  several  places.  Section  2763  declares  what  compensa- 
tion shall  be  allowed  to  the  jurors  and  witnesses,  to  be 
paid  on  the  certificate  of  the  judge  of  prolate.  It  would  be 
strange  to  require  him  to  certify  that  certain  services  were 
rendered,  on  a  trial  with  which  he  had  nothing  to  do. 

The  act  of  1821,  (Clay's  Digest,  p.  302,  §  30,)  while  it 
evidently  permitted  such  trials  to  be  had  before  the  sheriff, 
directed  that,  "on  sufficient  cause  shown,  the  judge  may 
order  any  such  inquisition  to  be  had  before  him."  Under 
that  statute  the  inquisition  was  held  which  was  brought 
to  view  in  the  case  of  Me  Curry  v.  Hooper,  12  Ala.  823, 
The  Code  evidently  intended  to  change  that  rule,  and  to 
require  such  trials,  in  all  cases,  to  be  had  before  the  judge 
of  probate. 

It  follows  from  what  we  have  said,  that  the  whole  pro- 
ceedings had  in  this  cause,  after  the  petition  was  filed,  and 
the  appointment  of  a  guardian  for  Mr.  Laughing-house,  were 
coram  non  judice  and  void  ;  and  the  appointment  should 
have  been  revoked.  The  other  questions  presented  will 
not  probably  arise  again,  as,  on  another  trial,  the  court 
can  conform  to  the  statute,  as  to  length  of  notice,  oath  of 
jurors,  presence  of  the  alleged  lunatic,  &c.  We  deem  it 
unnecessary  to  express  any  opinion  on  those  questions. 

The  judgment  of  the  probate  court  of  Madison,  in  refus- 
ing to  revoke  the  appointment  of  John  E.  Laughinghouse 
as  guardian,  is  reversed,  and  the  Cause  remanded. 
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ARTHUR  vs.  GAYLE. 


[ACTION  FOR  CONVERSION  AND  ILLEGAL  SALE  OF  SLAVES.] 

i         >  *  .    .  '  i 

1.  When  action  lies  be/wren  tenants  in  common  of  remainder  in  slaves. — If 
one  tenant  in  common  of  a  remainder  in  slave's,  during  the  existence 
of  the  particular  estate,  obtains  possession  of  the  slaves,  and  sells  and 
conveys  them  as  his  absolute  property,  his  co-tenant  may  maintain  a 
special  action  on  the  case  against  liina. 

8,  When  action  licfty  remainder-man' ayainst  stranger. — A  sale  of  the  ab- 
solute interest  in  slaves  by  a  stranger,  during  the  existence  of  the 
particuJav  estate,  is  an  iajury  for  which  au  action  lies  in  favor  of  the 
remainder-man. 

3.  Admissions  against  interest. — The  declarations' of  a  person  who  has 
possession  of  a  slave,  in  disparagement  of  hi»  own  title;  are  compe- 
tent evidence  against  him,  or  against  a  subsequent  purchaser  or  sub- 
purchaser  from  him, 

4.  Secondary  'evidence  of  deed. — The  existence  and  loss  of  a  deed,  exe- 
cuted in  another  State,  having  been  proved1  l>y  the  admissions  of  the 
defendant's  vendor ;  and  also  her  declarations,  to  the  effect  thpt,  after 
the  loss  of  the  origiiiaJ,,.she  had  procured  a  copy  of  the  deed,  and  had 
it  recorded  here, — a  transcript  from  the  record,  properly  certified,  is 
admissible  evidence.  • 

APPEAL  from  the  Circuit  C®urt  of  Dallas. -'. 
Tried  before  the  Hon.-  NAT,~COOK> 

.-1  •  l  „•  ;  'V:  - 

THIS  action  was  brought  by  Johi>  C.  Arthur?  Adana-B. 
Arthur,  and  Martha  A.  Evans,  against  Reese  D.  Gayle  ; 
and  was  commenced  on  the  Sth  February;,  1858.  The 
original  complaint  contained  only;  a  single  count  in  trover, 
for  the  conversion  of  two  slaves,-  Robert  and  Venus  ;^but 
the  foilowing  counts  were  afterwards  ticlded  by  amendment': 
"  2.  The  plaintiffs  claim  of  the  defendant  the  further 
sum  -of  five  thousand  dollars  damages,  fer  that  on-the  -  • 
day  of— — ,  IS-—,  and  before  the  death  of  Mrs.  Mary  H.  C. 
Arthur,  who  departed  this  life  about  November,  1857,  the 
plaintiffs,  together  with  the  defendant,  were  the  owners, 
as  tenants  in  common  in  remainder,  of  certain  >  slaves,  to- 
wit,"  Robert  and  Venus,  "which  remainder  was -expectant 
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upon  the  death  of  the  said  ]Vfary  H.  C.  Arthur;  and  the 
defendant,  being  wrongfully  in  possession  of  said  slaves, 
and  having  full  notice  of  plaintiffs'  interest  in  the  same  as 
above  set  forth,  but  pretending  and  claiming  to  be  the  sole, 
absolute,  and  entire  owner  thereof,  without  the  knowledge 
or  consent  of  plaintiffs,  but  wrongfully  intending  to  deprive 
them  of  all  interest  in  said  slaves,  sold  and  delivered  them 
to  a  person  unknown  to  plaintiffs,  professing,  intending, 
and  claiming,  by  said  sale,  to  convey  the  entire  interest 
and  estate  in  said  slaves ;  all  of  which  took  place  before 
the  death  of  the  said  Mary  H.  C.  Arthur ;  by  means  whereof, 
the  said  slaves  have  been  wholly  lost  to  the  plaintiffs. 

"  3.  The  plaintiffs  claim  of  the  defendant  the  further 

sum  of  five  thousand  dollars  damages,  for  that  on  the 

day  of ,  18 — ,  and  before  the  death  of  Mrs.  Mary  H. 

C.  Arthur,  who  departed  this  life  about  November,  1857, 
the  said  plaintiffs,  together  with  Reese  D.  Gayle,  were  the 
owners,  as  tenants  in  common  in  remainder,  of  certain 
slaves,  to-wit,"  Robert  and  Venus,  "which  remainder  was 
expectant  upon  the  death  of  the  said  Mary  H.  C,  Arthur; 
and  said  defendant,,  being  in  possession  of  said  slaves,  and 
having  full  knowledge  of  plaintiffs'  interest  therein  as 
above  set  forth,  but  claiming,  pretending,  and  professing  to 
be  the  sole,  entire,  and  absolute  owner  thereof,  without 
the  knowledge  or  consent  of  plaintiffs,  but  wrongfully  in- 
tending to  deprive  them  of  all  interest  in  said  slaves,  sold 
and  delivered  them  to  some  person  unknown  to  plaintiffs, 
professing,  claiming,  and  intending  by  said  sale,  to  convey 
the  entire  and  absolute  interest  in  said  property ;  all  which 
took  place  before  the  death  of  said  Mary  H.  C.  Arthur,  and 
by  reason  thereof  the  said  slaves  have  been  wholly  lost  to 
plaintiffs. 

"4.  The  plaintiffs  claim  of  the  defendant  the  further 

sum  of  five  thousand  dollars  damages,  for  that  on  the 

day  of ,  IS — ,  and  before  the  death  of  Mrs.  Mary  H. 

C.  Arthur,  who  departed  this  life  about  November,  1857, 
the  plaintiffs,  together  with  one  Mary  M.  English,  were 
tenants  in  common  in  remainder  of  certain  slaves,  to-wit," 
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Robert  and  Venus,  "  which  remainder  was  expectant 
upon  the  death  of  the  said  Mary  H.  C.  Arthur ;  and  the 
said  defendant,  having  wrongfully  obtained  the  possession. 
of  the  said  slaves,  and  having  full  knowledge  of  plaintiffs' 
right  thereto  as  above  stated,  but  claiming  and  pretending 
to  be  the  sole  and  absolute  owner  of  said  slaves,  without 
the  knowledge  or  consent  of  plaintiffs,  and  wrongfully  in- 
tending to  deprive  them  of  ail  interest  in  said  slaves,  sold 
and  delivered  them  to  some  person  unknown  to  plaintiffs, 
professing,  claiming,  and  intending  to  convey  the  absolute 
and  entire  estate  in  said  slaves ;  all  which  took  place  be- 
fore the  death  of  the  said  Mary  H.  C.  Arthur,  and,  by 
reason  thereof,  the  said  slaves  have  been  wholly  lost  to  the 
plaintiffs. 

"5.  The  plaintiffs  claim  of  the  defendant  the  further 

sum  of  five  thousand  dollars  damages,  for  that  on  the 

day  of  ,  18 — ,  and  before  the  death  of  Mary  H.   C. 

Arthur,  who  departed  this  life  about  November,  1857,  they 
were  the  owners,  as  tenants  in  common  in  remainder,  of 
certain  slaves,  to-wit,"  Robert  and  Venus,  "which  remain- 
der was  expectant  upon  the  death  of  the  said  Mary  H.  C. 
Arthur ;  and  the  defendant,  having  full  knowledge  of  the 
plaintiffs'  right  to  said  slaves,  but  claiming  to  be  the  abso- 
lute ownerthereof,  wrongfully  intending  to  deprive  plaintiffs 
of  all  interest  therein,  sold  and  delivered  them  to  a  person 
unknown  to  plaintiffs,  professing,  claiming,  and  intending 
thereby,  to  convey  the  entire  and  absolute  estate  in  said 
property ;  ail  of  which  took  place  before  the  death  of  the 
said  Mary  H.  C.  Arthur,  and,  by  reason  thereof,  the  said 
slaves  have  been  wholly  lost  to  plaintiffs." 

The  plaintiffs  objected  to  the  allowance  of  the  amended 
complaint,  and  reserved  an  exception  to  the  overruling  of 
their  objection;  and  they  also  demurred  to  the  complaint 
as  amended,  and  to  each  count  thereof  separately.  The 
causes  of  demurrer  assigned  were — to  the  entire  complaint, 
because  of  a  misjoinder  of  counts;  and  to  each  of  the 
amended  counts,  because  it  did  not  show  that  the  plaintiffs 
had  been  damaged  by  the  alleged  wrongful  acts  of  the  de- 


262  ALABAMA. 


Arthur  v.  Gayle. 


fendant,  and  because  it  did  not  show  sucli  a  state  of  facts 
as  authorized  the  plaintiffs  to  maintain  the  action,  and  be- 
cause there  was  a  misjoinder  of  plaintiffs.  The  court  sus- 
tained the  demurrer  to  all  the  amended  counts,  and  the  plain- 
tiffs excepted  to  its  ruling.  The  defendant  then  pleaded, 
to  the  count  in  trover  in  the  original  complaint,  "the  gen- 
eral issue,  with  leave  to  give  in  evidence  any  special  matter 
that  might  be  pleaded  in  bar;''  and  issue  was  joined  on 
that  plea. 

The  plaintiffs  derived  title  to  the  slaves  in  controversy 
under  a  deed  from  John  Singleton,  dated  the  ISth  June, 
1805,  which  was  executed  in  South  Carolina,  and  by  which 
the  female  ancestor  of  the  .  slaves  in  controversy  was  con- 
veyed to  Mary  H.  C.  Brisbane,  (afterwards  Mrs.  Arthur,) 
"  for  and  during  the  term  of  her  natural  life,  and,  upon  her 
decease,  to  the  heirs  of  her  body  lawfully  begotten,  who 
may  be  living  at  the  time  of  her  death,  share  and  share 
alike ;  and  in  case  she  should  die  without  leaving  such  issue 
living  at  the  time  of  her  death,  to  her  executors,  adminis- 
trators, and  assigns  forever."  The  defendant  purchased 
the  slaves  from  one  Darrington,  who  bought  them  from  one 
Diggs,  who  bought  them  from  Mrs.  Arthur;  and  he  con- 
veyed them,  by  a  deed  of  marriage-settlement,  in  October, 
1851,  to  a  trustee,  for  the  separate  use  of  his  wife 
during  her  life,  with  remainder  to  their  children  by  the 
marriage. 

To  prove  the  deed  from  Singleton  to  Mrs.  Arthur,  the 
plaintiffs  took  the  deposition  of  Z.  L.  Bettis  arid  Mrs.  Mar- 
tha B.  Clary.  Bettis  was-  the  probate  judge  of  Clarke 
county,  and  he  appended  to  his  deposition  a  certified  copy 
of  the  deed,  as  recorded  in  the  orphans'  court  of  said  coun- 
ty on  the  12th  August,  1837  ;  and  it  was  admitted,  that 
the  deed  certified  by  him  was  the  only  deed  on  record  in 
said  county  from  Singleton  to  Mrs.  Arthur  and  her  chil- 
dren. The  testimony  of  Mrs.  Clary  in  reference  to  the 
deed  was  as  follows:  "Mrs.  Arthur  eame  to  Alabama, 
from  South  Carolina,  about  January,  1834.  Witness  knew 
her  in  South  Carolina,  and  after  she  came  to  Alabama,  un- 
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til  her  death.  Does  not  know  anything  of  an  original 
deed,  further  than  what  she  has  heard  Mrs.  Arthur  say  of 
it.  Mrs.  Arthur  had  what  she  said  was  a  deed,  made  by 
John  Singleton,  conveying  the  slaves  Venus,"  &c.,  "to  her 
during  her  life-time,  and  at  her  death  to  her  children  who 
might  then  be  living.  This  deed,  of  which  she  heard  Mrs. 
Arthur  frequently  speak  in  South  Carolina,  and  afterwards 
in  Alabama  up  to  1839,  was  put  by  witness,  with  other 
papers  belonging  to  Mrs.  Arthur,  in  a  small  writing-desk, 
which  was  put  by  witness  in  a  larger  box,  in  the  latter 
part  of  1833,  in  South  Carolina,  when  packing  up  to  re- 
move to  Alabama.  The  box  was  brought  to  Hamburg, 
South  Carolina,  and  was  left  there,  to  be  shipped  to  Clai- 
borne,  Alabama,  by  way  of  Mobile.  The  box  was  lost. 
Witness  never  afterwards  saw  the  box,  desk,  or  any  of  the 
papers.  She  has  frequently  heard  Mrs.  Arthur,  while  she 
had  possession  of  Venus,  saythat  the  deed  was  lost ;  heard 
her  say,  after  they  arrived  in  Alabama,  that  she  would  send 
to  South  Carolina  for  a  copy  of  the  "deed;  and  heard  her 
say  afterwards,  but  before  1839,  that  she  had  procured  a 
copy  of  the  deed,  and  had  it  recorded  in  Clarke  county, 
where  her  negroes  then  were."  The  court  suppressed,  on 
defendant's  motion,  the  copy  of  the  dee'd  appended  to  Bet- 
tis'  deposition,  and  also  the  testimony  of  Mrs.  Clary  in 
reference  to  it;  to  which  the  plaintiffs  reserved  an  excep- 
tion, as  also  to  other  rulings  of  the  court  on  the  evidence. 
In  consequence  of  the  adverse  rulings  of  the  court  on 
the  pleadings  and  evidence,  the  plaintiffs  were  compelled 
to  take  a  nonsuit ;  which  they  now  move  to  set  aside,  and 
assign  as  error  all  the  rulings  of  the  court  to  which  they 
reserved  exceptions. 

ALEX.  &  JOHN  WHITE,  for  appellants. — 1.  Each  count 
in  the  amended  complaint  shows  an  injury  to  the  plaintiffs' 
interest  in  remainder,  for  which  an  action  lies  in  their  favor. 
1  Chitty's  Pleadings,  148-9,  152;  1  Bacon's  Abr.  103; 
Gordon  v.  Harper,  7  Term,  9;  Sroomc  v.  King,  10  Ala. 
823 ;  Eamey  v.  Green,  18  Ala.  771 ;  Allen  v.  Harper, 
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26  Ala.  689;  Perminter  v.  Kelly,  18  Ala.  718;  Wilson  v. 
Reed,  3  Johns.  178;  Welch  v.  Oliver,  21  Pick.  561. 

2.  The  declarations  of  Mrs.  Arthur,  made  while  she  was 
in  possession  ot  the   slaves,  and  in  disparagement  of  her 
own  title,  were  competent  evidence  against  the  defendant. 
Walker  v.  Blassingame,  17  Ala.  813  ;  Pearce  v.  Nix,  24  Ala. 
185;    Jennings  v.  JBlocker,  25  Ala.  415;  Cole  v.  Varner, 
31  Ala.  244  j  Fralick  v.  Presley,  29  Ala.  457. 

3.  The  existence  and  loss  .of  the  deed  Irom  Singleton 
were  sufficiently  proved  to  let  in  secondary  evidence  of  its 
contents. 

BYED  &  MORGAN,  contra.— 1.  The  sale  of  the  slaves  by 
the  defendant  was  a  lawful  act,  and  passed  only  his  own 
interest  in  them.  Consequently,  such  sale  cannot  be  the 
foundation  of  an  action  by  the  plaintiffs,  unless  fraud  is 
shown,  or  some  special  injury  to  their  rights. 

2.  The  execution  of  the  deed  from  Singleton  was  not 
proved,  nor  was  there  any  legal  proof  of  its  existence  and 
loss.     Moreover,  the  certified  qopy  was  but  the  copy  of  a 
copy,  and  therefore  not  admissible. — 17  Ala.  648  ;  18  Ala. 
65,338;    19  Ala.  245,653;    20  Ala.  230,  485;  22  Ala. 
416;  24  Ala.  209;  27  Ala.  281. 

3.  The  other  rulings  of  court  on  the  evidence  are  cov- 
ered by  the  following  authorities:  26  Ala.  665;  19 Ala. 
353 ;  20  Ala.  324 ;  22  Ala.  501 ;  24  Ala.  201 ;  27  Ala.  216 ; 
28  Ala.  704,  110;  29  Ala.  244. 

R.  W.  WALKER,  J.— 1,  The  question  presented  by  the 
demurrers  to  the  second  and  third  counts  of  the  complaint 
is,  whether  an  action  is  maintainable  by  one  tenant  in  com- 
mon of  a  remainder  in  slaves,  against  his  co-tenant,  on  the 
ground  that  the  latter,  during  the  existence  of  the  particu- 
lar estate,  obtains  possession  of  the  slaves,  and  sells  and 
conveys  them  as  absolutely  his  own.  If  such  a  sale  were 
made  after,  instead  of  before  the  termination  of  the  partic- 
ular estate,  it  is  clear,  both  upon  principle  and  authority, 
that  it  would  be  a  conversion,  for  which  the  co-tenant  could 
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maintain  trover. — Welch  v.  Oliver,  21  Pick.  559  ;  Wilson  v. 
Reed,  3  Johns.  174 ;  Perminter  v.  Kelly,  18  Ala.  716 ;  Smyth 
v..  Tankersky,  20  Ala,  212  ;,  Cowlesv.  Garrett,  30  Ala.  350. 
And  if  upon  such  sale  money  was  received,  the  tort  could 
be  waived,  and  assumpsit  for  money  had  and  received 
maintained,  r— Smyth  v.  Tankerslcy,  sugra  ;  Cowlesv.  Gar- 
relt,  supra. 

The  fact  that  the  sale  was  made  during  the  existence  of 
the  particular  estate,  however  material  in  determining  the 
remedy  to  be  pursued,  and  the  quantum  of  damages  recov- 
erable, does  not  impair  the  right  of  action.  The  reason  for 
sustaining  the  action,  when  the  title  and  possession  are 
vested,  applies  fully  when  the  title  is  vested  and  the  pos- 
session postponed.  When  the  title  and  possession  are 
vested,  the  action  is  maintainable,  because  each  tenant  in 
common  sustains  to  his  co-tenant  a  relation  of  trust  and 
confidence,  for  any  violation  of  which  the  law  holds  him 
liable. —  Van  Horn  v.  Fonder,  5  Johns.  Ch.  406  ;  Flagg  v. 
Wann,.2  Sumner,  522.  It  is  his  duty  to  preserve  the  sub- 
ject of  the  tenancy..  If,  having  possession  of  it,  he  willfully 
mismanages  it,  or  tortiously  destroys  it,  he  becomes  liable 
to  his  co-tenants. — Chesley  v~.  Thompson,  3  N.  H.  1  ;  Anders 
v*  Meredith,  4  Dev.  &  Batt.  199  ;  Hyde  v.  Stone,  7  Wend. 
354;  Wilson  v., Heed,  supra  /  1  Chitty'sPl.  (12th  Am.  ed.) 
155.  A  sale  by  a  tenant  in  common,  of  the  entire  interest, 
is,  so  far  as  he  is  concerned,  equivalent  in;  its  legal  conse- 
quences to  a  tortious  destruction  of  the  subject  of  the  ten- 
ancy. It  is  a  violation  of  the  trust  and  confidence  spring- 
ing from  the  relation  he  occupies.  It  is  an  attempt  to 
invest  himself  with  the  entire  interest,  in.  that  in  which  his 
co-tenants  have  an  interest  in  common  with  him.  There- 
fore, though,  ordinarily,  no  action  can  be  maintained  at  law 
by  one  tenant  in  common  against  another,  in :  such  a  case 
the  law  permits  the  co-tenant  to  sue. 

The  same  relation  exists  when  the  subject}' of  the  tenancy 
is  a  remainder,  that  exists  when  it  is  ananterest  in  posses- 
sion. There  is  the-  same  community  of  interest  and  of 
duty.  There  is  the  same  trust  and  confidence  that  the  one 
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will  do  nothing  prejudicial  to  the  rights  and  interests  of  the 
other.  The  violation  of  that  duty  and  trust  is  as  tortious 
when  the  subject  of  the  tenancy  is  a  future,  as  when  it  is  a 
present  interest ;  and  every  reason  for  maintaining  the 
action  applies  as  forcibly  in  the  one  case  as  the  other. 
True,  the  same  remedies  cannot  be  pursued  in  each  case. 
When  the  sale  is  made  during  the  existence  of  the  particu- 
lar estate,  it  i«  probable  that  no  action  at  law  could  be 
maintained,  except  a  special  action  on  the  case  ;  for  the 
reason,  that  there  is  not  a  right  of  immediate  possession. 
But,  that  ao  action  on  the  case  will  lie,  cannot,  we  think, 
be  denied. — See  Cole  v.  Robinson,  1  Iredell,  544  ;  Itamey  v. 
Green,  IS  Ala.  776  ;  Nations  v.  Hawkins,  11  Ala.  859. 

It  matters  not  that  the  sale  would  only  operate  to  pass 
the  interest  of  the  tenant  making  it,  not  affecting  the  rights 
of  his  co-tenant.  The  same  argument  could  be  made  with 
equal  force  in  the  ease  of  a  sale  of  a  present  interest,  or 
where  a  stranger  sells  the  property  of  another.  In  neither 
of  these  cases  does  the  sale  divest  the  title  of  the  true 
owner ;  and  yet,  in  each,  it  would  be  a  good  cause  of  action. 
There  is,  indeed,  one  reason  for  holding  the  tenant,  making 
sale  of  a  remainder,  liable  to  his  co-tenants,  which  does  not 
exist  in  either  of  -the  cases  just  supposed.  Such  a  sale 
converts  the  estate  in  remainder,  from  an  interest  in  pos- 
session, in  legal  contemplation,  .for  many  purposes,  into  a 
chose  in  action. — Broome  v.  King,  10  Ala.  819  ;  Price  v. 
Tally,  18  Ala.  21.  So  far  as  the  liability  of  the  tenant 
making  the  sale  is  concerned,  it  is  not  material  whether  he 
has  possession  of  the  slaves  rightfully  or  tortiously.  The 
ground  of  his  liability  is,  that  he  has  made  sale  of  an  abso- 
lute interest,  in  violation  of  his  duty  to  his  co-tenants,  and 
has  unlawfully  assumed  authority  over  and  disposed  of  the 
property  of  another. 

2.  The  fourth  and  fifth  counts  allege  the  sale  to  have 
been  made  by  defendant,  but^do  not  aver  that  he  was  a  co- 
tenant  with  the  plaintiffs.  These  counts  present  the  case 
of  a  suit  by  a  remainder-man,  for  an  injury  by  a  stranger  to 
the  estate  in  remainder.  Such  suits  have  often  been  main- 
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tained  ;  the  test  of  their  propriety  being,  whether  the 
injury  complained  of  was  permanent  in  its  character,  affect- 
ing the  right  of  the  remainder-man  ;  or  temporary,  affect- 
ing only  the  interest  of  the  tenant  of  the  particular  estate. 
1  Chitty's  PI.  62-3;  Beavers  v.  Trinsmer,  1  Dutcher,  97  ; 
Trusman  v.  Railroad  Co.,  ib.  255;  Mumford  v.  Raihvay 
Co.,  36  Eng.  L.  &Eq.  580  ;  Oxford  v.  Hallett,  14  East,  489. 
A  sale  of  the  absolute  interest  is  an  injury  affecting  the 
rights  of  the  remainder-man.  It  is  designed,  and  often 
operates,  as  a  destruction  of  his  interest.  If  the  title  of  the 
plaintiffs  had  been  a  present,  instead  of  a  future  interest, 
the  sale  would  have  rend ered*  the  person  making  it  without 
authority  liable  to  the  true  .owner. —  Upcliurcli  v.  Nors- 
wortliy,  15  Ala.  765.  That  it  was  a  future  interest,  does 
not  change  the  principle. — See  Keyes  on  Chattels,  <$>§  532, 
374 ;  Dean  v.  Whitaker,  1  C.  &  P.  347  ;  Coffcy  v.  Wilkin- 
son, I  Metcalf,  (Ky.)  1.0.1 ;  Cole  v.  Robinson,  supra. 

3.  We  consider  it  unnecessary  to  notice  in  detail  the 
numerous  exceptions  founded  on  the  suppression  of  inter- 
rogatories, and  the  exclusion    of   evidence.     One  or  two 
propositions  will  furnish  a  sufficient  guide  for  the  future 
conduct  of  the  cause.     The  rule  is,  that  a  man's  admissions 
against  his  own  interest  are  admissible  in  evidence  against 
him,  and  those  claiming  under  him  by  a  title  arising  after 
the  making  of  such  admissions.     The  title  which  the  de- 
fendant set  up  was  derived  through  Mrs.  Arthur.     Conse- 
quently, her  declarations  tn  disparagement  of  her  own  title, 
made  while  she  was  in  possession,  and  before  her  sale  to 
Diggs,  were  admissible  against  the  defendant. — Jennings  v. 
Blockcr,  25  Ala.   415  ;  Fralick  v.  Presley,  29  Ala,  462  ; 
Gillcspic  v.  Burleson,  28  Ala.  552 ;  Cole  v.  Varner,  31  Ala. 
244. 

4.  We  think  that  the  necessary  predicate  was  laid  for 
the  introduction  of  secondary  evidence  of  the  contents  of 
the  deed  of  John  Singleton.     Its  execution  was  shown  by 
the  admissions  of  Mrs.  Arthur,  under  whom  the  defendant 
claimed ;  and  its  loss  was  established  by  her  admissions 
and  the  other  facts  testified  to  by  Mrs.  Clary.     The  exist- 
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ence  and  loss  of  the  deed  being  established,  the  examined 
copy  from  the  records  of  the  probate  court  of  Clarke 
county  should  have  been  received  as  evidence  of  its  con- 
tents. It  was  shown  that,  after  the  loss  of  the  original, 
Mrs.  Arthur  stated  that  she  had  obtained 'from  South  Car- 
olina a  correct  copy,  and  that  she  had  had  the  same  recorded 
in  Clarke  county.  It  was  also  admitted,  that  the  copy 
offered  in  evidence  was  a  copy  of  the  only  deed  of  the  sort 
on  record  in  that  county.  Upon  this  state  of  facts,  the 
court  erred  in  excluding  from  the  jury  the  copy-deed  ap- 
pended to  the  deposition  of  Judge  Bettis.— Fralick  v. 
Presley,  29  Ala.  457,  (462) ;  2  Phill.  Ev.  (C.  &  H.'s  Notes, 
Edwards'  ed.  1859,)  p.  517,  note  446 ;  ib.  p,  532,  note 
458;  CorUn  v.  Jackson,  14  Wend.  619;  Allen  v.  Parish, 
3  Hammond,  (Ohio,)  111,  &c. ;  Winn  v.  Patterson,  9  Pe- 
ters, 663,  677. 

Judgment  reversed,  and  cause  remanded. 


WINSTON  vs.  COX,  BRAINARD  &  CO. 
[STATUTORY  ACTION  FOR  PENALTY  AGAINST  OWNERS  OF  STEAMBOAT.] 

1.  Authority  of  consignee  or  warehouseman  to  receive  goods. — A  consignee 
of  goods  shipped  by  steamboat,  is  the  agent  of  the  owner  to  receive 
them  at  the  port  of  delivery,  and  has  authority  to  receive  them  at 
any  particular  point  at  that  port ;  and  where  the  bill  of  lading  stipu- 
lates for  a  delivery  "unto  warehouse  or  assigns,"  at  a  river  landing  in 
the  interior,  the  warehouse-man  at  that  lauding  is  the  consignee. 

2.  Waiver  of  statutory  penalty  against  steamboat,  for  landing  goods  at  im- 
proper place. — If  goods  shipped  by  steamboat,  on  an  inland  river,  are 
delivered  to  the  consignee  or  owner,  and  with  his  consent,  at  a  point 
less  than  ten  feet  perpendicular  above  the  surface  of  the  water  at  the 
specified  landing,  the  owner  cannot  afterwards  maintain  an  action  to 
recover  the  statutory  penalty  (Code,  $§  896-7)  on  account  of  such 
delivery. 

3.  Cross-examination  of  witness. — In  cross-examining  a  witness  for  the 
purpose  of  testing  his  credibility,  it  is  permissible  to  investigate  his 
situation  in  reference  to  the  subject-matter  of  the  suit,  his  relations 
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towards  the  parties,  his  interests,  prejudices,  and  motives ;  and  where 
it  appears  that  his  testimony  tended  to  relieve  himself  of  the  impu- 
tation of  negligence  in  connection  with  the  subject-matter  of  the 
suit,  and  conflicted  with  the  testimony  of  other  witnesses,  the  appel- 
late court  will  not  reverse  on  account  of  the  latitude  allowed  in  the 
cross-examination,  unless  the  record  plainly  shows  that  an  improper 
indulgence  was  permitted. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  HENRY  CHAMBERLAIN. 


THIS  action  was  brought  by  Walter  C.  Winston,  against 
Cox,  Brainard  &  Co.,  as  the  owners,  and  Horace  Buckley  as 
the  master  of  the  steamboat  Cremona,  to  recover  the  sum 
of  $4,800,  which  was  alleged  to  be  double  the  value  of 
certain  machinery  belonging  to  the  plaintiff,  which  had 
been  shipped  on  the  defendants'  said  steamboat,  and  which 
they  had  landed  at  a  point  less  than  ten  feet  perpendicular 
above  the  surface  of  the  water.  The  only  plea  was  the 
general  issue,  and  the  cause  was  tried  on  the  issue  joined 
on  that  plea.  It  appeared  from  the  evidence  adduced 
on  the  trial,  that  the  machinery,  which  consisted  of  a 
steam-engine,  boiler,  and  other  materials  for  a  steam 
saw-mill,  was  shipped  by  one  David,  at  Mobile,  on  board 
of  defendants'  steamboat,  consigned  to  "  warehouse  or 
assigns"  at  "  Tompkins'  bluff,"  a  landing  on  the  Tom- 
beckbe  river;  that  the  boat  reached  the  landing  in  the 
middle  of  the  night,  and  put  off  the  machinery  at  a  point 
less  than  ten  feet  above  the  surface  of  the  water  ;  that  it 
was  raining  at  the  time,  and  the  river  was  rising ;  that  the 
machinery  was  partly  submerged  by  morning,  remained 
under  the  water  for  nearly  a  month,  and  was  thereby  greatly 
injured.  "The  defendants  offered  evidence  to  prove,  that 
one  F.  M.  Hill,  who  was  the  warehouse-man  at  the  land- 
ing, came  down  to  the  boat  about  five  minutes  after  she 
landed,  told  the  officers  of  the  boat  that  they  might  put 
said  freight  out  where  it  was  placed,  and  expressed  himself 
satisfied  after  it  had  been  put  out." 

The  deposition  of  Hill  was  taken  by  the  plaintiff,  and 
cross-interrogatories  were  filed  on  the  part  of  the  defend- 
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ants.  Before  the  trial  commenced,  the  plaintiff  moved  to 
suppress  the  answers  of  the  witness  to  the  cross-interroga- 
tories numbered  from  four  to  fifteen  inclusive,  on  the 
ground  of  irrelevancy  and  illegality ;  but  the  court  over- 
ruled the  motions,  and  the  plaintiff  excepted.  The  sub- 
stance of  these  answers  is  stated  in  the  opinion  of  the  court, 
and  it  is  therefore  unnecessary  to  copy  them  here. 

"The  court  charged  the  jury,  that  under  the  bill  of 
lading,  which  it  was  the  duty  of  the  court  to  construe,  a 
delivery  to  the  wnreho««e-man  at  the  landing' was  a  delivery 
to  the  warehouse  ;  that  the  warehouse-man  was  the  agent 
of  the  owner;  and  .-thafrif  he  received  the  freight,  although- 
it  was  not  placed'  ten  feet  perpendicular  above  the  surface  - 
of  the  water,  this  act  wottld  be  binding  on  the  plaintiff,  and  • 
he  could  not  recover." 

The  plaintiff  requested  the  court  to  charge  the  jury — 

"1.  That  if  they  believed,  from -the  evidence,  that  the 
defendants  were  the  owners  of  the   Cremona  at  the  time 
plaintiff's  machinery  was  shipped,. to  be  transported  and-' 
delivered  at  Tompkins'  bluff;  and' that  the  officers  of  said; 
boat  had  the  machinery  landed  at  said  bluff,  but  did  not 
have  it  placed  ten  feet  perpendicular  above  the  surface  of 
the  water ;  and  that  the  river  was  not  at  that  time  too  • 
high  to  admit  of  the  machinery  being  so  landed,— then  the 
plaintiff  has  a  right  to  recover  in  this  action-,-  and  would  be- 
entitled  to- recover  double  the  value  of  the  machinery. 

"2.  Thai?  the  warehouse-man  was  the  general -a gent  to- 
receive  freight,  if  landed  according  to  the  requirements  o£ 
the  law;  but  that sueh  general  agency  did  '  not  authorize 
him  to  consent  to  receive  freight,  so  as  to  discharge  the 
owners  of  the  boat  f roi»  liability,  without  express  authority* 
from  the  owner  of  the  freight,  unless  it  was  landed  ten  feet  • 
perpendicular  above  the  surface  of  the  water ;  and  if  he 
had  any  such  authority*  it  devolves -on  the  defendants  to 
show  it;  and  if  they  have  failed  to  make  such  proof,  they 
are  liable. 

"3.  That  \i  the  defendants  were  the  owners  of  the  Cvv- 
mona  at  the  time  plaintiff's  machinery  was   shipped-  oiv- 
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board  thereof,  to  be  transported  and  delivered  at  Tomp- 
kins'  bluf),  and  the  officers  of  said  boat  had  said  machinery 
landed  at  said  bluff,  but  did  not  place  it  ten  feet  perpen- 
dicular above  the  surface  of  the  water,  and  the  river  was 
not  too  high  at  the  time  to  admit  of  its  being  so  landed, — 
then  the  plaintiff"  has  a  right  to  recover  in  this  action, 
unless  the  jury  should  be  satisfied,  from  the  evidence,  that 
the  machinery  was  received  by  the  warehouse-man,  and 
that  he  was  authorized  by  the  owner  to  receive  it,  at  the 
point  where  it  was  landed ;  that  this  would  involve  the 
further  inquiry,  whether  the  warehouse-man  was  the  agent 
of  the  owner,  and  the  extent  of  his  agency  ;  that  lie  was 
the  general  agent,  and  had  the  right  to  receive  freight 
when  delivered  according  to  the  requirements  of  the  law  ; 
but  that,  if  said  freight  was  not  landed  ten  feet  above  the 
surface  of  the  water,  and  the  warehouse-man  did  so  receive 
it,  then,  unless  he  had  special  authority  from  the  owner  so 
to  receive  it,  the  defendants  would  be  liable ;  that  it  is  for 
the  defendants  to  show  that  he  had  such  special  authority, 
and,  if  they  have  failed  to  show  it,  they  are  liable  for 
double  the  value  of  the  machinery. 

"4.  That  the  law  requires  freight  to  be  landed  ten  feet 
perpendicular  above  the  surface  of  the  water  ;  that  unless 
this  has  been  done,  the  defendants  are  liable,  unless  the 
owner,  by  himself  or  his  authorized  agent,  waived  this 
right ;  that  it  is  for  the  defendants  to  prove  this  fact ;  that 
the  warehouse-man,  under  his  general  agency,  would  have 
no  right  to  receive  freight  not  landed  ten  feet  perpendicular 
above  the  water,  without  special  authority  from  the  owner, 
and  this  should  be  proved  by  the  defendants." 

The  court  refused  each  of  these  charges  as  asked,  but 
gave  the  first  with  the  qualification,  "  that  if  the  machinery 
was  received  by  the  warehouse-man  at  less  than  ten  feet 
above  the  water,  and  he  was  satisfied,  and  accepted  such 
delivery,  the  defendants  would  not  be  liable;"  and  also 
gave  the  second  and  third  charges,  each,  with  the  qualifica- 
tion, "  that  the  warehouse-man  had  authority,  under  the 
bill  of  lading,  to  receive  the  machinery  at  less  than  ten 
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feet  above  the  surface  of  the  water ;"  to  which  qualifica- 
tions, as  also  to  the  refusal  of  the  charges  as  asked,  and  to 
the  affirmative  charge  given  by  the  court,  the  plaintiff  re- 
served exceptions. 

The  rulings  of  the  court  on  the  evidence,  the  charge 
given,  and  the  refusal  of  the  several  charges  asked,  are 
now  assigned  as  error. 

WM.  BOYLES,  for  appellant. 
GEO.  N.  STEWART,  contra. 

A.  J.  WALKER,  C.  J.— Section  896  of  the  Code 
requires  masters  of  steamboats  and  other  water-craft  to 
land  goods,  at  the  landing  for  which  they  are  shipped,  at 
least  ten  feet 'perpendicular  above  the  water,  unless  the 
river  is  too  high  to  -admit  of  it.  The  next  section  prescribes 
a  penalty  of  double  the  value  of  the  goods  for  the  failure 
to  place  them  as  required.  The  main  question  of  this  case 
is,  whether  the  prescribed  penalty  is  avoided,  by  a  delivery 
at  the  proper  landing  to  the  consignee,  aud  with  his  con- 
sent, at  a  point  on  the  bank  less  than  ten  feet  perpendicular 
above  the  water. 

The  consignee,  not  being  an  owner,  is  the  agent  of  the 
owner  to  receive  the  property  which  is  the  subject  of  the 
consignment,  at  the  port  of  delivery ;  and  it  is  the  duty  of 
the  carrier  to  deliver  to  the  consignee. — Angell  on  Carriers, 
^  323,  313,  282,  287,  300,  305,  316  ;  Ala.  &  Tenn.  Elvers 
Railroad  Co.  v.  Kidd,  35  Ala.  209  ;  Conrad  v.  Atlantic 
Ins.  Co.,  I  Peters,  386,  447. 

But  it  is  said,  that  the  law  requires  a  delivery  ten  feet 
perpendicular  above  the  water;  that  the  law  must  be 
regarded  as  incorporated  into  the  contract;  and  that, 
therefore,  the  contract  must  be  construed  as  if  it  contained 
an  express  stipulation  for  delivery  to  the  consignee  ten  feet 
above  the  water.  A  concession  of  that  argument  does  not 
affect  the  question.  It  does  not  follow  that  the  consignee 
is  only  authorized  to  receive  at  a  point  ten  feet  above  the 
water,  because  a  legal  obligation  is  on  the  carrier  to  deliver 
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at  that  point.  The  statute  aims  to  protect  the  interests  of 
shippers,  by  imposing  a  specified  duty  upon  carriers,  to  be 
performed  for  the  benefit  of  such  shippers.  There  is 
nothing  in  the  purpose  arid  spirit  of -the  law,  indicating  a 
design  to  restrict  the  authority  of  a  consignee  at  the  port  of 
delivery ;  and  certainly  no  such  design  could  be  inferred 
from  the  letter  of  the  law. 

If  the  carrier  had  entered  into  an  express  contract  to 
deliver  to  the  consignee  at  his  dwelling-house,  it  would 
scarcely  be  contended,  that  a  delivery,  at  the  request  of  the 
consignee,  could  not  be  made  at  his  warehouse.  The  con- 
signee, having  authority  to  receive  at  the  port  of  delivery 
and  discharge  the  carrier,  may  absolve  him  from  the  obliga- 
tion to  deliver  at  any  particular  point  at  the  port  of  deliv- 
ery, and  accept  at  some  other  point  at  that  port.  He  is 
invested  with  the  authority  so^to  do  by  the  relation  in 
which  he  stands  to  .the  consignor.  It  is  conceivable  that, 
in  many  instances,  neither  the  interest  of  the  consignor, 
nor  the  convenience  of  the  consignee,  would  be  promoted 
by  requiring  a  delivery,  against  the  wishes  of  the  consignee, 
ten  feet  above  the  water.  The  general  rule,  sometimes 
modified  by  local  usages,  is,  that  the  carrier  is  bound  to 
deliver  personally  to  the  consignee  at -the  place  of  delivery; 
and  this  rule  is  subject  to  the  qualification, -that  in  cases  of 
carriers  by  ships  and  boats,  and  perhaps  by  railroad,  notice 
given  to  the  consignee  of  the  arrival  and  place  of  deposit 
comes  in  lieu  of  delivery.— Fish  v.  Ne-ieton,  1  Denio,  45  ; 
Angell  on  Carriers,  $  313.  The  great  duty  of  the  carrier  is 
safe  delivery  to  the  .consignee,  at  the  proper  port ;  and  it 
would  be  strange  if,  after  such  delivery  is  accomplished, 
the  carrier  should  remain  liable. 

The  consignee,  who  is,  for  .most  ;purposes,  deemed  the 
owner,  may  waive  a  full  compliance  with  all  the  terms  of 
the  carrier's  contract  in  reference  to  delivery  ;  and  his  ac- 
ceptance of  the  goods  is  such  a  waiver. — Story  on  Bail- 
ments, §  541 ;  Story  on  Agency,  §111;  Lewis  v.  Western 
Railroad  Co.,  11  Mete.  509  ;  2  Kent's  Com.  m.p.  605. 

The  bill  of  lading  contains  the  stipulation  to   deliver 
IS 
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"unto  ivarchouse,  or  to  assigns,  he  or  they  paying  freight." 
The  warehouse-man  at  that  lauding  was,  under  this  con- 
tract, the  consignee. 

[2.]  A  party  can  not  recover  a  forfeiture  allowed  him  by 
law,  when  it  was  incurred  by  his  consent,  and  in  conse- 
quence of  his  act.  He  can  not  take  advantage  of  the  non- 
performance  of  an  act,  required  by  law  to  be  performed  for 
his  benefit,  when  its  performance  has  been  waived  by  him, 
Or  his  authorized  agent.: — Dunlap  v.  Clements,  18  Ala.  778  ; 
Vastlinder  v.  Spinks,  10  Ala-  3S6.  If»  therefore,  the  goods 
in  this  case  were  delivered  to  the  consignee,  at  the  proper 
landing,  with  the  consent  of  such  consignee,  less  than  ten 
feet  perpendicular  above  the  surface  of  the  river,  no  cause 
of  action  in  favor  of  the  plaintiff'  arose. 

The  necessary  conclusion  from  the  principles  above  stated 
is,  that  there  was  no  reversible  error  in  the  giving  and  re- 
fusing to  give  instructions  .to  the  jury  as  stated  in  the  bill 
of  exceptions. 

[3.]  Assignments  of  error  are  made  upon  the  admission 
of  the  answers  of  Hill  to  the  defendants'  cross-interrogato- 
ries numbered  from  four  to  fifteen  inclusive  The  bill 
of  exceptions  discloses,  that  the  testimony  of  this  witness 
was  at  variance  with  that  of  other  witnesses  upon  material 
points.  It  was,  therefore,  important  for  the  defendants,  by 
cross-examination,  to  test  the  credibility  of  the  witness. 
When  a  cross-examination  is  employed  for  this  purpose,  the 
rule  which  restricts  the  admission  of  evidence  to  relevant 
facts,  is  not  usually  applied  with  the  same  strictness  as  in 
examinations  in  chief. — 1  Greenleaf  on  Ev.  ^  449.  In  such 
cross-examination,  a  party  may  investigate  "the  situation 
of  the  witness  with  respect  to  the  parties,  and  to  the  sub- 
ject of  litigation  ;  his  interest,  his,  motives,  his  inclination, 
and  prejudices;  his  -means  of  obtaining  a  correct  and  cer- 
tain knowledge  of  the  facts  to  which  he  bears  testimony  ; 
the  manner  in  which  he  has  used  those  means;  his  powers 
of  discernment,  memory,  and  description." —  1  Greenl.  on  Ev. 
§  44G;  Scale  v.  Chamltiss,  35  Ala.  19;  Stoudenmeier  v.  Wil- 
liamson, 29  Ala.  558.  This  court  will  not  reverse  on  account 
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of  latitude  allowed  in  such  a  cross-examination,  unless  it  is 
plain  that  an  improper  indulgence  was  allowed.  We  are 
not  prepared  to  say,  that  the  cross-examination  as  to  the 
whole  of  the  an'swer  to  any  one  cross-interrogatory  was 
plainly  carried  to  an  undue  extent  in  this  case ;  and  we, 
therefore,  will  not  reverse  on  account  of  it.  The  excep- 
tions did  not  raise  any  question  as  to  the  admissibility  of 
•any  distinct  parts  of  any  answer*  We  cannot  affirm  that 
it  was  improper  for  the  court  to  allow  the  defendant  to 
show  that  the  witness  was  the  warehouse-man ;  that  he 
received  the  goods  from  the  boat,  and  took  the  bill  of 
lading;  together  with  all  facts  bearing  upon  the  question, 
whether  he  himself  had  not  been  guilty  of  negligence, 
From  the  consequences  of  which  a  recovery  by  the  plaintiff 
jft  this  case  would  contribute  to  relieve  him,  and  from  the 
imputation  of  which  he  would  naturally  desire  to  guard. 
The  testimony  as  to  the  length  of  time  which  expired  before 
1;he  good's  were  all  removed  from  the  place  where  they 
were  put  by  the  defendant;  as  to  their  being  carried  away 
by  the  owner,  and  found  defective ;  as  to  a  part  of  them 
having  been  under  water;  as  to  the  presence  of  boats,  and 
other  appliances,  which  might  have  been  serviceable  in  re- 
moving the  goods  before  the  water  arose  over  them;  as  to 
bis  customary  mode  of  receiving  goods,  and  as  to  his  being 
present  in  person,  and  thus  having  an  opportunity  to  ob- 
serve the  condition  of  things, — were  all  matters  which  re- 
lated to  the  question  of  his  own  negligence  in  discharging 
the  duties  of  his  agency  for  the  plaintiff.  The  answer  to 
the  6th  cross-interrogatory  was  relevant  to  the  material 
point  of  the  plaintiff's  ownership.  The  answer  to  the  13th 
related  to  the  question  of  the  payment  of  freight,  and  was 
relevant,  because  from  the  payment  of  freight  acceptance 
of  the  goods  might  have  been  argued,  and  the  acceptance 
by  the  consignee  was  an  important  point  in  the  case.  We 
think  there  was  no  reversible  error  in  the  admission  of  the 
testimony  objected  to. 
Affirmedk 
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GARNER  vs.  BRIDGES. 
[TRESPASS  FOB  I.EVY  OK  ATTACHMENT  ON 

1.  Competency  offender   a*  vntnett  for  purchaser^ — The  vendor  of  * 
slave  is  a  competent  witness  for  the  purchaser,  in  a  suit  involving 
the  title,  Tenure  it   appears  that  his  interest  is  equally  balanced : 
section  2302  of  the  Code  does  not  apply  to  such  a  case. 

2.  Kelevancy  of  evidence  t»  disprove  frattd. — Where  an   attachment  ia 
levied  on  a  slave,  and  a  purchaser  from  the  defendant  in  attachment 
brings  trespass  against  the  plaintiff,  and  the  validity  of  the  sale  ift 
impeached,  the  plaintiff  may  show,  in  rebmttal  of  the  evidence  of 
fraud,  that  by  the  statute  laws  of  Mississippi,  where  the  vendor  re- 
sided at  the  time  of  the  sale,  one  slave  was  exempt  from  levy  and 
sale  under  legal  process  against  the  head  of  a  family.. 

3.  AdmismbiUty  of  vendor's  declarations  a»  evideitce  against  purchaser. — 
The  declarations  of  the  vendor  of  a  slave,  made  several  months  be- 
fore the  sale,  not  explanatory  of  his  possession  er  title,  and  not  made 
in  the  presence  of  the  purchaser,  are  not  competent  evidence  against 
the  purchaser. 

APPEAL  from  the  Circuit  Court  of  Mobile* 
Tried  before  the  Hoaa.  C.  W.  RAPIER. 

THIS  action  was  brought  by  John  Bridges,  against  John 
H  Garner,  to  recover  damages  for  an  alleged  trespass, 
which  consisted  in  causing  the  levy  of  an  attachment 
against  one  John  L.  Bridges,  who  was  a  son  of  the  plain- 
tiff, to  be  made  on  a  slave  which  the  plaintiff  claimed 
under  a  purchase  from  said  John  L.  Bridges  prior  to  the 
levy  of  the  attachment.  The  defendant  pleaded  the  gen- 
eral issue,  "in  short  by  consent,  with  leave  to  give  any  spe- 
cial matter  in  evidence  ;'*  and  issue  was  joined  on  that 
plea.  The  plaintiff's  bill  of  sale  for  the  slave  was  dated 
the  11th  April,  18-59,  and  contained  a  warranty  of  title. 
The  defendant  sought  to  impeach  the  validity  of  the  pur- 
chase by  the  plaintiff,  on  the  ground  of  fraud ;  and,  for 
that  purpose,  adduced  evidence  showing  that  John  L. 
Bridges  resided  in  Mississippi,  and  was  largely  indebted,  if 
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not  insolvent  ;  and  that  the  slave  was  sent  to  Mobile  for 
sale,  within  five  or  six  days  after  the  plaintiff's  purchase, 
and  was  there  seized  under  the  defendant's  attachment.  It 
was  shown,  also,  that  John  L.  Bridges  was  the  head  of  a 
family  j  and  the  plaintiff  was  allowed  to  read  in  evidence, 
against  the  defendant's  objection,  the  statute  of  Mississippi 
which  exempts  one  slave  from  sale  under  legal  process 
against  the  head  of  a  family  ;  to  which  ruling  of  the  court 
the  defendant  reserved  an  exception,  The  defendant  took 
the  depositions  of  one  P,  M.  Gaddis,  from  whom  John  L. 
Bridges  bought  the  slave,  and  of  one  Henry  Collier,  who 
•was  present  at  the  sale  ;  each  of  whom  testified  to  decla- 
rations made  by  said  John  L,  Bridges  after  his  purchase, 
<and  while  he  had  possession  of  the  slave,  to  the  effect  that 
lie  intended  to  exchange  the  boy  for  a  negro  woman  for  the 
yse  of  his  family.  The  court  suppressed  these  declarations, 
on  the  plaintiff's  objection,  on  the  ground  that  they  were 
*not  competent  evidence  against  him  ;  to  which  ruling,  also, 
the  defendant  excepted.  The  deposition  of  John  L. 
Bridges  was  taken  by  the  plaintiff,  for  the  purpose  of 
proving  his  purchase  of  the  slave,  and  the  execution  .of 
the  bill  of  sale  to  him.  The  defendant  objected  to  the 
competency  of  the  witness,  on  the  ground  of  interest, 
and  reserved  an  exception  to  the  overruling  of  his  objec- 
tion, 

The  several  rulings  of  the  court  on  the  evidence,  to 
which,  as  above  stated,  exceptions  were  reserved  by  the 
defendant,  are  now  assigned  as  error, 

JNO.  L.  SMITH,  for  appellant. 
T.  TAYLOR,  contra* 


R.  W.  WALKER,  J.  —  As  the  vendor  was  examined  as 
a  witness  for  his  vendee,  it  is  plain  that  he  must  have 
known  of  the  existence  of  the  suit.     But  it  is  not  shown  • 
that  he  was  formally  and  seasonably  informed  by  the  ven-- 
dee  of  the  pendency  of  the  suit,  and  required  to  defend  it.*- 
To  say  the  least,  it  admits  of  question,  whether  the  ven- 
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dor's  mere  knowledge  of  the  existence  of  the  suit  will  suf- 
fice to  make  the  judgment  evidence  against  him,  in  favor 
of  his  vendee,  of  the  facts  on  which  it  is  founded. — 3  PhilL 
Ev.  (C.  &  IT.'s  Notes,  2d  ed.)  816-17,  982-4  ;  1  Greenl. 
Ev.  ^  394,  397,  (note  2,)  404  j  2  Smith's  Leading  Cases, 
684.  However  that  may  be,  it  is  certain  that,  unless  ren- 
dered otherwise  by  statute,  the  vendor  in  this  case  is  a 
competent  witness  for  his  vendee,  because  his  interest  is 
equally  balanced. — Z-ackowski  v.  Jones,  20  Ala.  189  ;  Hoi- 
man  v.Arnett,  4  Porter,  63-  j  £  Phill.  Ev.{C.  &  H.'s  Notes, 
2d  ed.)  120-2,  126-9  ;  3  ib.  J543-4  ,-  1  Greenl.  Ev.  $§  420, 
398,  note  (3.)  It  is  equally  certain,  that- the  Code  has  not 
made  him  incompetent.  Section  2302  was  not  designed 
to  increase,  but  to  diminish  the  number  of  incompetent 
witnesses.  It  simply  destroys  the  common-law  objection 
on  the  ground  of  interest,  except"  in  cases  where  the  ver- 
dict and  judgment  would  be  evidence  'for  the  witness  in 
another  suit.  The  witness,  to  be  incompetent,  must  still 
be  interested  ;  and  he  is  not  interested,  in  the  legal  sense 
of  that  term,  even  though  the  verdict  and  judgment  wouM 
be  evidence  for  him  in  another  suit,  if  he  is  equally  inter- 
ested on  both  sides  of  the  cause. — See  Rupert  t;.  Elston* 
85  Ala.  86. 

2.  The  law  of  Mississippi  was  admissible  in  evidence, 
for  the  purpose  of  repelling  the  idea  of  fraud  in  the  sale. 

3.  The  declarations  of  John  L.  Bridges  were  properly 
excluded.     They  were  made  three  months  before  the  sale 
to  the  plaintiff,  when  the  latter  was  not  present,  and  were 
not  explanatory  of  the  vendor's  possession  or  title. 

Judgment  affirmed. 
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LAWSON  vs.  HICKS. 
[ACTION  FOR  DEFAMATION.] 

1.  When  action  lies  for  words  used  in  judicial  proceeding.— "Words, ;  spoken 
or  written,  in  the  course  of  a  judicial  proceeding,  by  the   court,  the 
parties,  or  the  counsel,  if  relevant,  will  not  support  an  action  for  de- 
famation ;  nor  when  irrelevant,  if  the  speaker  or  writer  helieved  that 
they  were  relevant,  and  had  reasonable  or  probable  cause   so  to  be- 
lieve ;  nor  iu  any  case,  without  proof  of  actual  malice. 

2.  Averment  of  want  of  probable  cause. — An  averment  that  the  alleged 
defamatory  words  were  irrelevant,  and  were   used  "  without  justifi- 
able cause  or  excuse,"  is  not  equivalent  to  an  allegation  of  the  want 
of  probable  or  reasonable  cause. 

3.  -  What  is  available  defense  under  general  issue. — Where  the  alleged  de- 
famatory words  were  contained  in  cross-interrogatories  propounded  to 
a  witness  in  a  former  suit  between  the  parties,  it  is  a  good  defense 
under  the  general  issue,  that  the  defendant  propounded  the  interrog- 
atories for  the  purpose  of  laying  a  predicate  to  impeach  the  witness, 
and  honestly  believed  that  he  had  the  right  so  to  do. 

4.  Error  without  injury  in  sustaining  demurer  to  special  plea. — The  sus- 
taining of  a  demurrer  to  a  good  special  plea,  when  the  defendant  had 
the  benefit  of  the  same  defense  under  the  general  issue,  is  error  with- 
out injury.  • 

5.  Proof  of  relevancy. — The  mere  fact  that  a  deposition,  taken  on  inter- 
rogatories and  cross-interrogatories,  was  read  in  evidence  on  the  trial, 
does  not  justify  the  conclusion,  as  matter  of  law,  that  the  cross-inter- 
rogatories called  for  relevant  matter. 

6.  Proof  of  publication. — The  fact  that  tli«  cross-interrogatories  to  a  wit- 
ness, which  contained  the  a]leged  defamatory  words,  signed  by  the 
defendant,  and  in  his  handwriting,  were  found  in  the  clerk's  ofnce, 
tends  to  show  a  publication  by  him,  and  may  go  to  the  jury  as  evi- 
dence of  publication. 

7.  Relevancy  of  evidence  to  impeach  icitness,  and  disprove  declaration  of 
party. — Whore  a  witness  testifies  to  a  declaration  made  by  a  party  in, 
conversation  with  him,  the  party  caunot  be  allowed,  for  the  purpose 
of  impeaching  the  witness,  and  rebutting  his  testimony,  to  prove  by 
another  witness,  who  had  known  him  intimately  for  a  number  of 
years,  that  he  bad  never  made  any  such  declaration  to  him. 

APPEAL  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  Henry  H.  Hicks,  against 
John  R.  Lawson,  to  recover  damages  for  defamatory  words 
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written  and  published  by  the  defendant,  of  and  concerning 
the  plaintiff,  in  filing  cross-interrogatories  to  one  Lamb, 
whose  deposition  was  taken  by  the  plaintiff  in  a  former  ac- 
tion of  trespass  instituted  by  him  against  the  defendant. 
All  the  alleged  defamatory  words  were  contained  in  the 
sixth  cross-interrogatory,  which  was  as  follows  :  "  If,  in 
ansiver  to  the  direct  interrogatories,  you  should  state  that  you 
lieard  defendant  say  anything  about  hogs,  or  upon  the  subject 
of  Hicks,  state  fully r,  and  whether  defendant  said  anything 
about  the  hog  that  Hicks  was  found  in  possession  of,  belonging 
to  the  defendant,  and,  when  he  was  caught  with  the  hog,  pre- 
tended that  he  had  bought  the  hog  of  Thomas  Hazard ;  but: 
that  Hazard,  unlike  the  negro  for  tlie  sake  of  the  credibility  (?) 
of  his  young  mistress,  refused  to  take  it  upon  himself.  If  any 
thing  on  the  subject  of  Hicks,  state  ivhcther  defendant  said  any 
thiqg  about  the  cotton  that 'Gary  said  Hicks  stole,  or  about  the 
charge  of  theft  by  Cook  against  Hicks  ;  anything  about  the 
money  belonging  to  Dr. ,  Battle,  which  Hicks  tried  to  hold  in 
his  tveasel,  under  the  pretense  that  it  ivas  burned  in  his  house 
by  the  Indians  ;  but  that  Dr.  Battle,  never  dreaming  that 
Hicks  was  so  indifferent  about  money  as  to  leave  it  purposely  in 
his  house  to  be  burned  by  the  Indians,  made  Hicks  fork  it  over  ; 
anything  about  Hicks  being  shot  at  by  the  Indians  about 
the  same  time,  and  the  ball  passing  so  close  to  his  mouth 
that  it  knocked  out  two  of  his  front  teeth,  and  that  he 
placed  them  back  with  his  fingers,  and  they  grew  fast  again ; 
anything  about  Hicks  having  worn  some  of  Allen  Ashburn's 

old  clothes,  (an  old  deceased  character,   having ,  or 

something  worse,)  having 'taken  the  clothes  for  Ashburn's 
board,  and  having  subsequently  sworn  vpon  the  stand,  in  the 
town  of  Tuskegee,  in  one  of  the  courts  of  justice,  that  he  never 
charged  anything  for  board, .  but  that  Ashburn  and  Cox  had 
complimented  him  with  a  little  something.  ( Wonder  if  that 
'little  something1  was  old  clothes  f)  Anything  about  Hicks 
having  attempted  to  assassinate  defendant,  at  defendant's  own 
house,  in  the  night-time,  by  trying  to  shoot  defendant  through 
the  window  while  he  was  lying  on  his  bed}  anything  about  the 
Evans*  having  said  that  Hicks,  about  the  time  of  his  early  set" 
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ftemenf  in  Macon  county,,  murdered  one  of  his  negroes,  after 
taking  him  out  of  jail,  before  he  got  him  home;  anything 
about  the  Indians  that  Hicks  boasted  of  having  charged  his 
horse  on,  and  sinking  him  in  a  mud-hole  ;  ant/thing  about 
What  some  of  Hicks'  neighbors  say  about  the  miraculous  dis- 
appearance of  a  little  boy  that  was  living  with  Hicks,  by  the 
name  of  Fair,  after  some  difficulty  between  tlie  lad  and  Hicks, 
and  that  nothing  had  ever  since  been  seen  or  heard  of  the  lad, 
except  that  some  persons  found  his  hat  in  Conecuh  swamp  ; 
anything  about  Hicks  mounting  the  gate-post,  and  crowing 
every  time  he  heard  one  of  Parson  Moulton's  Shanghai 
chickens  crow  j'  anything  about  Blackman  having  said,  that 
Hicks  told  him,  on  the  way  from  Tuskegee,  that  he  would 
Whip  defendant,  if  he  had  not  a  wife,  before  he  lett  town 
that  day.  Keep  the  peace,  and  declare  fully." 

The  amended  complaint  was  in  the  following  words  : 
"Plaintiff  claims  of  defendant  the  sum  of  twenty  thousand 
dollars,  as  damages  for  falsely  and  maliciously  publishing  of 
and  concerning  him,  the  said  plaintiff,  in  some  cross-inter- 
rogatories filed  by  said  defendant,  in  his  own  hand-writing, 
in  a  case  pending  in  the  circuit  court  of  Macon  county,  in 
which  the  said  plaintift  in  this  suit  was  plaintiff',  and  the 
said  defendant  was  defendant,  to  one  J.  K.  Lamb,  a  witness 
to  whom  interrogatories  had  been  filed  by  the  said  plain- 
tiff, among  other  false  matters,  tlie  following  false,  scan- 
dalous, and  defamatory  matter,  with  the  intent  to  defame 
the  said  plaintiff;  that  is  to  say,  the  said  defendant,  in 
crossing  the  said  interrogatories  to  the  said  witness  Lamb, 
did  falsely,  maliciously,  and  with  the  intent  to  defame  the 
said  plaintift,  write  and  publish  to  the  said  witness,  J.  K. 
Lamb,  among  other  matter,  the  false,  scandalous,  malicious, 
and  defamatory  words  following,"  &c.,  setting  out  the  ital- 
icized portions  of  the  interrogatory  above  copied.  "And 
the  said  plaintiff  avers,  that  by  asking  the  said  questions  of 
the  said  witness,  and  by  writing  down  and  publishing  the 
same,  the  said  defendant  meant  and  intended  falsely  and 
maliciously  to  charge  the  said  plaintiff  with  the  several 
crhnes  therein  named  or  indicated,  and  to  hold  plaintiff  up 
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to  scandal  and  disgrace,  and  was  so  understood  ;  and  the 
said  plaintiff  further  avers,  that  said  matters  above  alleged 
are  false  and  defamatory,  and  were  wholly  irrelevant  and 
improper,  impertinent  and  immaterial  to  the  issue  joined 
between  the  parties  to  said  suit,  and  were  improper,  false, 
and  malicious,  and  were  inserted,  written,  and  put  in  said 
cross-interrogatories  without  justifiable  cause  or  excuse, 
and  with  the  intent  on  the  part  of  said  defendant  to  defame 
the  said  plaintiff." 

The  defendant  demurred  to  the  amended  complaint,  and 
assigned  as  grounds  of  demurrer  "all  the  causes  of  demurrer 
which  could  be  specifically  assigned  thereto,  and  to  each 
count  thereof."  The  court  overruled  the  demurrer,  and 
held  the  complaint  sufficient ;  and  the  defendant  then  filed 
the  following  special  pleas : 

"  1.  Actio  non,  because  he  says  that  the  said  several  mat- 
ters stated  and  set  forth  in  the  several  counts  in  said  com- 
plaint, are  parts  of  one  and  the  same  paper  writing,  and 
none  other ;  and  that  the  said  paper  writing  consisted  of 
cross-interrogatories  propounded  to  one  J.  K.  Lamb,  as  a 
witness,  in  a  cause  then  pending  in  the  circuit  court  of 
Macori  county,  between  the  said  Henry  H.  Hicks  as  plain- 
tiff, and  this  defendant  as  defendant ;  to  which  said  witness 
the  plaintiff  had  propounded  interrogatories  in  chief,  and 
filed  the  same  in  said  circuit  court,  according  to  the  regular 
practice  of  said  court,,  to  take  the  deposition  of  said  wit- 
ness, to  be  used  as  evidence  in  said  cause  then  pending  in 
said  court,  (of  which  cause  said  court  had  full  and  ample 
jurisdiction,)  and  caused  notice  of  the  filing  of  said  interroga- 
tories to  be  served  on  this  defendant,  who  appeared  in  person 
in  said  cause,  and  defended  himself;  and  that  this  defendant, 
in  the  regular  course  of  practice  in  said 'court,  as  a  means 
of  testing  the  memory  of  said  witness,  and  as  a  predicate  for 
laying  a  foundation  to  impeach  him,  and  for  the  further 
purpose  of  disproving  malice  on  the  part  of  this  defendant, 
by  proof  of  his  making  no  allusion  to. the  various  re- 
ports and  circumstances  inquired  about  in  the  said  several 
cross-interrogatories,  and  honestly  and  in  good  faith 
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believing  that  he  had  the  right  to  file  and  exhibit  said 
cross-interrogatories,  propounded  said  cross-interrogatories 
to  said  witness,  and  filed  the  same  with  the  papers  of  said 
cause,  to  accompany  the  interrogatories  in  chief,  with 
the  commission,  to  take  the  deposition  of  said  witness; 
which  said  cross-interrogatories  did  accompany  said  inter- 
rogatories in  chief  and  said  commission,  and  were  pro- 
pounded to  the  said  witness;  and  the  same,  with  the  an- 
swers thereto  of  said  witness,  as  well  as  the  answers  to  the 
interrogatories  in  chief,  were  returned  to  said  circuit  court 
by  the  commissioner  in  said  commission  named,  and  the 
same  were  read  and  used  as  evidence  on  the  trial  of  said 
cause,  in  the  regular  course  of  'the  legal  proceedings;  and' 
this  defendant  avers,  that  he  did  not  otherwise,  in  any  man- 
ner whatever,  utter  or  publish  ;the  supposed  matter  stated 
in  said  several  counts  to  be  libellous;  and  this  he  is  ready 
to  verify,"  &c. 

"2.  Actio  non,  because  he  says  that  the  said  several  mat- 
ters stated  and  set  forth  in  -plaintiffs  said  complaint  as 
libellous,  are  parts  of  one  entire  paper  writing,  being  cross- 
interrogatories  propounded  to  one  J.  K.  Lamb,  a  witness 
examined  by  the  said  plaintiff'  in  a  cause  then  pending  in 
said  circuit  court  of  Maco»  county,  wherein  said  plaintiff 
was  plaintiff,  and  this  defendant  was  defeadant,  a-nd  of 
which  cause  said  court  had  full  and  legal  jurisdiction; 
which  paper  writing  was  filed  in  said  cause,  and  comprised 
a  part  of  the  regular  proceedings  in  said  cause,  and  was 
filed  in  the  regular  course  of  practice  and  judicial  proceed- 
ings in  said  cause,  and  the  same  was  not 'otherwise  com- 
posed or  published  by  this  defendant  HI  any  manner  what- 
ever; and  this  defendant  avers,  that  the  deposition  of  said 
witness,  taken  in  answer  to  said  interrogatories  and-  cross- 
interrogatories,  was  read  and  used  on  the  trial  of  said  cause, 
and  formed  a  part  of  the  regular  judicial  proceedings  in 
said  cause ;  and  this  he  is  ready  to  verify,"  &c. 

"  3.  Actio  non,  because  he  says,  that  the  said  several  mat- 
ters set  forth  in  plaintiffs  complaint  as  libellous,  grew  out 
of,  and  formed  a  part  of  a  regular  judicial  proceeding,  in  a 
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certain  cause  then  pending  in  said  circuit  court  of  Macon 
county,  wherein  said  Hicks  was  plaintiff,  and  this  defend- 
ant was  defendant;  and  the  said  matters  in  said  several 
counts  charged  as  libellous,  were  not  otherwise  composed 
or  published ;  and  this  the  said  defendant  is  ready  to 
verify,"  &c. 

The  court  sustained  a  demurrer  to  each  of  these  pleas, 
and  issue  was  then  joined  on  the  plea  of  not  guilty.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plain- 
tiff read  in  evidence  the  record  of  the  suit  in  which  Lamb's 
deposition  was  taken,  "and  proved, that  he  filed  direct  inter- 
rogatories to  said  Lamb,  as  a  witness  for  him  in  said  cause,  and 
served  them  on  the  defendant;  and  that  a  short  time  there- 
after, in  March,  1856,  a  set  of  cross-interrogatories  to  said 
witness  was  found  in  the  office  of  the  circuit  clerk,  with 
the  name  of  the  defendant  signed  to  them;  but  there  was 
no  other  evidence  that  the  defendant  placed  them  there, 
or  that  the  cross-interrogatories,  or  the  name  signed  to 
them,  was  in  the  handwriting  of  the  defendant;  and  the 
only  evidence  of  the  publication  of  said  cross-interrogato- 
ries was  as  above  set  forth."  The  defendant  objected  to 
the  reading  of  the  cross-interrogatories  as  evidence ;  but 
the  court  overruled  his  objection,  and  allowed  them  to  be 
read  to  the  jury;  to  which  the  defendant  reserved  an  ex- 
ception. In  the  further  progress  of  the  trial,  the  defend- 
ant introduced  one  Ramsey  as  a  witness,  "  who  testified, 
that  in  the  latter  part  of  1854,  while  he  and  Hicks  were 
trading  in  horses,  Hicks  told  him  that  he  and  others  had 
shot  at  Lawson's  house  at  nighti  To  rebut  this  evidence, 
and  to  impeach  the  credit  of  said  Ramsey,  plaintiff  offered 
to  prove,  by  a  witness  named  Thompson,  that  they  had 
been  intimate  with  each  other  for  fifteen  years,  and  that 
plaintiff  had  never  told  him  that  he  had  shot  at  Lawson's 
house."  The  court  admitted  this  evidence,  against  the  de- 
fendant's objection,  and  the  defendant  excepted. 

The  rulings  of  the  court  on  the  pleadings  and  evidence, 
as  above  stated,  with  other  matters,  are  now  assigned  as 
error.  ' 
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W.  P.  CHILTON,  and  S.  F.  RICE,  for  appellant. 
GUNN  &  STRANGE,  contra. 

A.  J.  WALKER,  C.  J. — Words,  calumnious  in  their 
nature,  may  be  deprived  of  their  actionable  quality  by  the 
occasion  of  their  utterance  or  publication.  When  this  is 
the  case,  they  are  called  in  the  law  of  defamation  privi- 
leged communications.  These  communications  are  either 
absolutely  or  conditionally  privileged.  When  they  are  abso- 
lutely privileged,  the  law  affords  conclusive  and  indisputa- 
ble immunity  from  suit.  When  they  are  conditionally 
privileged,  the  law  simply  withdraws  the  legal  inference  of 
malice,  and  gives  a  protection  ^upon  the  condition,  that  ac- 
tual malice,  or  express  malice,  or  malice  in  fact,  (as  the 
same  idea  is  variously  phrased,)  is  not  shown.  The  dis- 
tinction between  the  two  classes  is,  that  the  protection  of  the 
former  class  is  not  at  all  dependent  upon  their  bonafdcs  ; 
while  the  latter  is  merely  freed  from  the  legal  imputation 
of  malice,  and  become  actionable  only  by  virtue  of  the  ex- 
istence of  express  malice. — Cooke  on  Defamation,  28,  31, 
60  ;  Starkie  on  Slander,  229,  292.  This  latter  class  com- 
prehends all  those  cases,  "  where  the  author  of  the  alleged 
mischief  acted  in  the  discharge  of  any  public  or  private 
duty,  whether  legal  or  moral,  which  the  ordinary  exigen- 
cies of  society,  or  his  own  private  interest,  or  even  that  of 
another,  called  upon  him  to  perform." — Starkie  on  Slander, 
292;  Cooke  on  Defamation,  31 ;  Toogoodv.  Spyring,  1  Cr., 
M.  &  Ros.  181 ;  Easly  v.  Moss,  9  Ala.  2(56 ;  Stallings  v, 
Newman,  26  Ala,  266. 

To  the  catalogue  of  absolutely  privileged  communica- 
tions belong  all  words  spoken  or  written  by  the  court,  the 
parties,  or  the  counsel,  in  the  due  course  of  judicial  pro- 
ceedings, which  may  be  relevant.  The  relevancy,  or  pcrtir 
ncncy,  of  the  calumnious  matter  is  indispensable  to  its  per- 
fect and  absolute  freedom  from  all  actionable  quality ;  and 
being  relevant,  it  can  give  rise  to  no  civil  responsibility, 
no  matter  how  great  the  malignity  or  malice  from  which 
it  may  have  originated.  Some  obscure  expressions  may 
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be  found  in  the  Eoglish  Reports,  from  which  ingenuity 
might  extort  an  argument,  that  communications  in -the 
course  of  judicial  proceedings  were  absolutely  privileged, 
so  far  as  a  subsequent  action  might*  be  concerned,  without 
regard  to  their  pertinency.  As  an  example  of  such  ex- 
pressions, we  may  instance  the  following  remark  of  Lord 
Mansfield :  "  There  can  be  no  scandal,  if  the  allega- 
tion is  material ;  and  if  it  is  not,  the  court  before  whom 
the  indignity  is  committed,  by  immaterial  scandal,  may 
order  satisfaction,  and  expunge  it  out  of  the  record,  if  it 
be  upon  record."-— Asttey  v.  Young,  2  Burr.  807.  See* 
also,  the  remarks  of  Chancellor  Wai  worth  upon  several 
cases,  in  Hastings  t.  Ltisk,  2'2  Wend.  410.  We  apprehend, 
that  the  remark  quoted,  if  defensible  at  all  in  its  full  ex- 
tent, was  intended  merely  to  suggest  a  large  authority  in 
the  court  before  which  the  scandal  was  committed,  and  not 
to  deny  that  irrelevant  words,  uttered  with  actual  malice* 
might  become  the  basis  of  a  subsequent  action. 

The  law  designs,  in  the  adoption  of  the  principle  above 
stated,  to  relieve  those  participating  in  the  proceedings  of 
courts  of -justice  from  the  restraint  which  might  result 
from  the  apprehension  of -lawsuits.-  The  accomplishment 
of  that  object  does  not  require  that  the  privilege  of  abso- 
lute exemption  should  be  extended  farther  than  to  relevant 
communications.     A  further  extension  would  license  ma- 
lignity to  pervert  judicial  proceedings  to  the  accomplish" 
ment  of  its  wicked  purposes.     The  avoidance  of  such  a 
consequence  is  scarcely  less  important  than  the  guarding 
of  the  unembarrassed   freedom  of  judicial   investigation; 
Accordingly,  we  find  numerous   and    conclusive   authori- 
ties, which,   in  the  clearest  manner,  put   the   qualifica- 
tion, that  only  those  communications,   occurring  in  the 
course  of  judicial  proceedings,  are  absolutely  privileged, 
which  are  relevant. — Brook-  v.  Montague,  2  Cro.  Jac.  90; 
Hodgson  v.  Scarlet,  I  B.-&  AL  232;  .Flint  v.  Pike,  4  B.  &  Ct 
473,  481  ;  Mower ••«.  Watson,    11  Verm.  536;  Suydantv. 
Mo/at,  1  Sandf.  (S.  O)  R:  459  ;   Warner  v.  Paine,  2  Sandf. 
£  C.  195  ;  Lea  v.  White,  4-Sneed,  111 ;  Ring  v.  W  feeler + 
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7  Cow.  725 ;  Gilbert  v.  People,  1  Denio,  41 ;  Garr  v.  Selclen, 
4  Corns.  91  ;  Fairman  v.  Ives,  5  B.  &  Aid.  642. 

If  the  communications  be  irrelevant,  they  do  not  neces- 
sarily became  actionable.  They  must  be  malicious,  as  well 
as  irrelevant.  Because  they  were  .uttered  in  the  course  of 
judicial  proceedings,  the  law  does  not  draw  the  inference 
of  malice  from  their  injurious  character,  but  requires  from 
the  complaining  party  proof  of  actual  malice.  The  line 
which  separates  relevancy  from  irrelevancy,  to  a  legal  con- 
troversy, is  often  extremely  shadowy  and  indistinct ;  and 
the  position  of  the  counsel  or  parties,  conducting  a  cause, 
would  be  full  of  peril,  if  the  imputation  of  legal  malice 
was  incurred  whenever,  from  ignorance  of  law,  or  frailty 
of  judgment,  criminatory  remarks  of  an  irrelevant  char- 
acter might  be  made.  The  communications  of  counsel  and 
parties,  made  in  the  due  course  of  a  judicial  proceeding, 
are,  therefore,  not  only  absolutely  privileged  when  relevant, 
but  can  not  constitute  a  cause  of  action,  although  irrelevant, 
unless  they  are  in  fact  malicious. 

Malice  is  usually  inferred  by  law  from  the  defamatory 
matter  itself;  and,  when  so  inferred,  it  is  denominated  legal 
malice,  in  centra-distinction  to  malice  in-  fact.  Where  this 
legal  inference  of  malice  is  drawn,  the  absence  of  express 
malice  is  no  justification,  although  it  is  to  be  considered  in 
mitigation. — Cooke  on  Defamation,  28  ;  Starkie  on  Slander, 
213,  216,  456,  m.  p.  217,  218;  Shelton  v.  Simmons,  12  Ala. 
466  ;  Curtis  v.  Massey,  6  Gray,  272,  The  inference  of 
malice  is  not  drawn  as  a  matter  of  law,  when  the  words 
are  spoken  or  written,  by  parties  or  counsel,  in  the  due 
course  of  judicial  proceedings,  although  they  may  be  irrele- 
vant ;  and  the  plaintiff  is  compelled  to  base  his  recovery 
upon  the  existence  of  malice  in  fact.  The  question  of 
malice  becomes  purely  an  inquiry  for  the  jury;  and  they 
may  consider  the  character  and  quality,  of  the  words,  in 
determining  the  question  of  malice.  The  intrinsic  effect  of 
the  words  would  argue  to  the  jury  the  existence  of  express 
malice,  with  a  force  which  would  be  increased  by  the  ob- 
viousness of  their  irrelevancy,  l&nd  the  grossness  of  the 
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calumny,  and  might  be  lessened  or  destroyed  by  the  igno- 
rance of  the  defendant,  or  other  pertinent  circumstances. 
The  entire  question  of  malice  is  an  inquiry  of  fact,  to  be 
determined  by  the  jury,  upon  all  the  evidence  pertinent, 
in  the  light  of  their  reason ;  and  they  must  give  to  the 
intrinsic  force  of  the  words  themselves  such  weight  upon, 
the  point  at  issue  as  it  may  seem  to  them  to  merit,  when 
considered  in  connection  with  the  other  evidence. 

For  the  purpose  of  supporting  and  illustrating  our  views, 
as  to  the  principles  which  must  govern  when  irrelevant 
expressions  are  used  in  the  course  of  judicial  proceedings, 
we  proceed  to  note  the  positions  of  some  legal  authorities 
upon  the  subject.  The  words  "  relevancy  or  pertinency," 
in  this  class  of  cases,  seem  to  be  sometimes  used  by  Eng- 
lish authors  indiscriminately  with  the  phrase  "probable 
or  reasonable  cause" ;  and  Cooke,  in  his  most  excellent 
work  on  Defamation,  (page  60,)  says  :  '•  The  pertinency 
of  the  matter  to  the  occasion  is,  it  is  submitted,  that  which 
is  meant  by  probable  cause."  Starkie,  in  his  work  on  Slan- 
der, (p.  286,)  doubts  whether  a  recovery  can  be  had  against 
an  advocate,  for  words  spoken  by  him  in  a  judicial  contro- 
versy, and  concludes  that,  at  all  events,  such  recovery  can 
only  be  had  in  a  special  action,  alleging  express  malice  and 
the  want  of  probable  cause. — See,  also,  Cooke  on  Def.  62; 
1  Amer.  Leading  Cases,  185 ;  Fairman  v.  Ives,  5  B.  &  Al. 
642  ;  Hodgson  v.  Scarlet,  1  ib.  232.  Holroyd,  J.,  announcing 
his  opinion  in  the  case  of  Flint  v.  PiJce,  (4  B.  &  Cr.  481,)  says : 
"And  if  a  counsel,  in  the  course  of  a  cause,  utter  observa- 
tions injurious  to  individuals,  and  not  relevant  to  the  mat- 
ter in  issue,  it  seems  to  me  that  he  would  not  therefore  be 
responsible  to  the  party  injured,  in  a  common  action  for 
slander,  but  that  it  would  be  necessary  to  sue  him  in  a 
special  action  on  the  case  ;  in  which  it  must  be  alleged  in 
the  declaration,  and  proved  at  the  trial,  that  the  matter 
was  spoken  maliciously,  and  without  reasonable  cause." 
The  learned  judge  furthermore  assimilates  such  an  action 
to  a  suit  for  malicious  prosecution,  in  which  it  is  necessary 
to  aver  want  of  probable  cause  and  malice. — Long  v.  JRodgcrs, 
19  Ala.  321 ;  Ewing  v.  Sanforcl,  19  Ala.  605. 
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In  the  case  of  Mower  v.  Watson,  (11  Verm.  536,)  the 
court  thus  sums  its  conclusions  on  this  subject  from  an 
elaborate  examination  of  the  authorities.  "  If  any  one 
considers  himself  aggrieved,  in  order  to  sustain  an  action  of 
slander,  he  must  first  show  that  the  words  spoken  were  riot 
pertinent  to  the  matter  then  in  progress,  and  that  they 
were  spoken  maliciously  and  with  a  view  to  defame  him." 
There  are  several  decisions  in  the  New  York  Reports  to  the 
same  effect.  Contenting  ourselves  with  referring  to  the 
rest,  we  extract  from  Suydam  v.  Moffatt,  (1  Sandf.  S.  C.  R. 
459,)  the  following  statement  of  the  law  in  reference  to 
irrelevant  matter  published  in  a  judicial  proceeding: 
"Though  the  words  in  the  declaration  were  not  published 
on  an  occasion  which  forms  an  effectual  shield  to  the  de- 
fendant, whatever  his  motives  may  have  been  in  using 
them;  yet,  in  cases  of  this  kind,  the  law  does  not  impute 
malice  to  a  party,  from  the  mere  fact  of  his  having  pub- 
lished the  words.  The  jury  must  be  satisfied  that  there 
was  actual  malice  on  the  part  of  the  defendant,  and  that 
they  were  published  for  the  mere  purpose  of  defaming  the 
plaintiff." — Warner  v.  Paine,  2  Sandf.  S.  C.  R.  195;  Garr 
v.  Selden,  4  Corns.  91  ;  Sing  v.  Wheeler,  7  Cow.  725;  Gil- 
bert v.  People,  1  Denio,  41 ;  Hastings  v.  Lusk,  supra ;  also, 
Lea  v.  Wlrite,  4  Sueed,  111. 

We  think  it  is  also  a  correct  proposition  in  law,  that  a 
party  or  his  representative  is  not  amenable  to  an  action, 
where,  although  the  matter  stated  was  impertinent,  he  be- 
lieved that  it  was  relevant,  and  had  reasonable  or  probable 
cause  so  to  believe.  Cooke,  in  his  work  on  Defamation, 
(p.  62,)  to  which  we  have  heretofore  referred,  says :  "It 
seems  that  the  parties,  or  their  representatives,  are  entitled 
to  state  anything,  which,  although  not  strictly  relevant, 
may  be  fairly  supposed  by  them  to  weigh  with  the  court." 
In  the  case  of  Leo,  v.  Wliite,  (supra,)  the  matter  alleged  to 
be  libellous  consisted  of  a  return  to  a  writ  of  habeas  corpus; 
and  the  court  thus  states  the  question,  upon  which  the 
case  turned,  and  the  decision  of  the  question  :  "Could  the 
defendant  have  reasonably  supposed  it  necessary  to  his  de- 
19 
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fense  to  return  on  the  writ  of  habeas  corpus  the  alleged 
libellous  matter  ?  We  think  that  he  might  have  reason- 
ably supposed  that  the  statement  would  have  exerted  an 
influence  on  the  mind  of  the  court;  and  this  being  so,  he 
had  a  right  to  introduce  it,  and  rely  upon  it  in  his  defense." 
In  Hastings  v.  Lush  and  Suydam  v.  Moffat,  (supra,)  the  po- 
sition is  distinctly  taken,  that  if  the  defendant  honestly 
supposed  the  declarations  to  have  been  relevant  to  the  pro- 
ceeding, he  is  shielded  from  action.  Chief- Justice  Tilgh- 
man  expressed  the  same  idea,  by  saying  that,  "if  a  man 
should  abuse  his  privilege,  and  designedly  wander  from  the 
point  in  question,  and  maliciously  heap  slander  upon  his 
adversary,  he  would  not  say  that  he  was  not  responsible 
in  an  action  at  law." — McMillan  v.  .Birch,  I  Bin.  178; 
Ring  v.  Wheeler,  supra. 

Lest  the  generality  of  the  expressions  quoted  should 
mislead,  we  close,  our  observations  upon  this  point  by  re- 
marking, that  the  defendant  is  not  absolutely  shielded  by 
the  single  fact  of  his  believiug  the  matter  to  be  relevant; 
but,  to  entitle  him  to  be  thus  shielded,  there  must  be  alsa 
rea|onable  or  probable  cause  for  so  believing.  In  the  ab- 
sence of  reasonable  or  probable  cause,  his  belief  of  the  rel- 
evancy would  be  a  matter  of  lact  to  be  weighed  by  the 
jury  in  determining  the  question  of  malice.  The  grossness 
or  obviousness  of  the  irrelevancy  is  a  matter  to  be  weighed 
by  the  jury,  in  determining  the  question  of  reasonable  or 
probable  cause,  in  like  manner  as  in  determining  the  ques- 
tion of  malice.  We  deem  it  proper  further  to  distinctly 
announce,  as  another  result  of  our  investigations,  that 
words  spoken  in  the  course  of  judicial  proceedings, 
although  irrelevant,  are  not  actionable,  unless  it  affirma- 
tively appears  that  they  were  malicious,  and  without  rea- 
sonable or  probable  cause. 

[2.]  Guided  by  the  principles  which  we  have  stated,  we 
decide,  that  the  plaintiff's  amended  complaint  would  be 
good,  and  that  the  demurrer  to  it  would  be  properly  over- 
ruled, if  it  contained  the  averment  of  a  want  of  reasonable 
or  probable  cause.  It  avers  the  want  of  "justifiable  cause 
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or  excuse."    This  averment  is  not  equivalent  to  that  which 
the  law  requires. 

£3-4.]  The  defendant's  first  special  plea  was  also  a  valid 
defense  to  the  action ;  but  we  would  not  reverse  for  the 
error  of  sustaining  a  demurrer  to  it,  as  the  defense  it  sets 
forth  was  available  under  the  general  issue. — Hastings  v, 
Lutsk,  sapra;  jSuydam  v.  Moffal,  supra;  1  Suunders  on  PI. 
&  Ev.  801;  Starkie  on  Slander,  455;  Cooke  on  Def.  107. 

Jjj.J  The  defendant's  second  special  plea  was  bad.  It 
proceeds  upon  the  erroneous  supposition,  that  the  mere 
reading  of  cross-interrogatories  and  the  answers  to  them  in 
evidence  is  proof,  in  a  subsequent  cause  between  the  same 
parties,  that  they  were  relevant.  Whatever  might  be  the 
efieet  of  a  decision  that  they  were  relevant,  a  legal  con- 
clusion of  relevancy  cannot  be  drawn  from  the  mere  fact  of 
reading  in  evidence. 

The  third  special  plea  was  bad,  as  is  apparent  from  a 
comparison  of  it  witk  the  principles  hereinbefore  laid  down. 

[6.]  The  fact  that  the  cross-interrogatories,  signed  by 
the  defendant,  and  in  his  handwriting,  were  found  in  the 
clerk's  -office,  was  evidence  so  conducing  to  show  a  publica- 
tion, that  the  court  might  with  propriety  admit  them  in 
evidence,  and  leave  the  question  of  publication  to  the  jury. 

[7.]  The  defendant  having  proved  by  a  witness  a  decla- 
ration of  the  plaintiff,  to  rebut  this  evidence,  and  to  im- 
peach the  defendant's  witness,  the  plaintiff  was  permitted 
to  prove,  by  another  witness,  that,  lie  had  been  intimate 
with  the  plaintiff  for  fifteen  years,  and  had  never  been  told 
any  such  thing  by  him.  In  admitting  this  evidence,  the 
court  erred.  It  has  been  decided  in  this  State  that,  "when 
the  situation  of  a  witness  is  such  that,  if  a  fact  had  existed, 
he  would  probably  have  known  it,  his  want  of  knowledge 
is  some  evidence,  though  slight,  that  it  did  not  exist." 
Blakey  r.  Blakcy,  33  Ala.  611.  The  reason  of  this  princi- 
ple does  not  sustain  the  ruling  of  the  court  below,  in  per- 
mitting a  witness  to  state,  in  general  terms,  that  he  had 
not  at  any  time  heard  the  party  utter  a  declaration  proved 
by  another  witness.  The  gerreral  rule,  to  which  the  point 
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presented  is  no  exception,  is,  that  a  party  cannot  make 
evidence  for  himself,  either  by  his  conduct  or  declarations. 
Clianey  v.  State,  31  Ala.  342  ;  Bradford  v.  Edwards,  32  Ala. 
628. 

As  the  judgment  of  the  court  below  must  be  reversed 
for  reasons  already  stated,  and  the  principles  we  have  laid 
down  cover  the  real  and  important  questions  of  the  case, 
we  decline  to  further  swell  this  opinion. 

Reversed  and  remanded. 


BARRON,  MEADE  &  CQ.  vs.  PAULLING. 

:  -" 

[BILL  IN  EQUITY  BY  ASSIGNEE  FOR  REDEMPTION.] 

1.  Rents  and  profits. — Iii  taking  an  account  of  the  mortgage  debt,  be- 
tween the  mortgagees  and  an  assignee  of  the  equity  of  redemption,  tho 
former  are  chargeable  only  with  the  amount  of  rents  actually  received 
by  them,  unless  they  have  been  guilty  of  fraud  or  willful  neglect ;  and 
where  rents  are  received  by  one  of  the  mortgagees  individually,  under 
a  judgment  in  his  favor  against  the  assignee,  the  amount  so  received 
by  him  must  be  credited  on  the  mortgage  debt,  unless  it  is  shown  to 
have  been  received  by  him  by  virtue  ot  a  right  independent  of  the 
mortgage, 

2.  Conclusipeness  of  jiifysmetit. — A  judgment  in  an  action  of  trespass  to 
try  titles,  which  recites  that  the  defendant  has  voluntarily  abandoned 
the  possession  of  the  land,  with  all  claim  of  title  thereto;    that  the 
plaintiff  has  taken  possession ;  and  that  thereupon  came  a  jury,  who 
assessed  the  plaintiffs  damages ;  and  by  which  it  is  considered  by  the 
•court,  that  the  plaintiff  recover  of  the  defendant  the  damages  so  as- 
sessed,— does  not  preclude  the  defendant,  in  a  subsequent  .chancery 
suit  to  redeem  the  laud,  instituted  by  him  as  an  assignee  of  the  equity 
of  redemption,  from  insisting  that  the  recovery  was  based  on  a  mort- 
gage to  a  partnership,  of  which  the  plaintiff  was  a  member,  and  that 
the  mortgagees  are  therefore  chargeable  with  the  amount  received  by 
the  plaintiff  under  the  judgment. 

3.  Costs  at  laic, and  attorney's  fees. — The  mortgagees  are  not  chargeable 
with  the  amount  of  costs  incurred  and  paid  by  tho  assignee  in  an  un- 
successful attempt  to  defend  the  possession  at  law,  or  to  resist  the 
collection  of  rents  and  profits;  nor  can  they  charge  the  assignee  with 
their  own  attorney's  fees. 

*.  Statutory  penalties  accountable  for  as  rents  and  profits. — The  mortgages 
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having  recovered  a  judgment  against  the  assignee  of  the  equity  of  re- 
demption, in  a  statutory  action  of  debt,  for  cutting  timber  oil  the 
mortgaged  lands,  the  assignee  is  entitled  to  have  the  amount  paid  by 
him  under  the  judgment  credited  on  the  mortgage  debt,  and  to  have 
the  judgment  perpetually  enjoined  on  discharging  the  mortgage  debt. 
5.  Conclusiveness  of  judgment  by  consent. — Where  the  plaintiff  consents  of 
record,  on  motion  for  a  new  trial  by  the  defendant,  that  the  verdict 
may  be  reduced  to  a  specified  sum,  for  which  a  judgment  is  thereupon 
rendered  in  his  favor;  and  the  judgment  further  recites,  "that  this 
agreement  between  the  parties  is  made  and  entered  into  as  a  compro- 
mise and  final  settlement  of  the  matters  and  things  in  controversy  in 
this  suit," — the  defendant  is  not  thereby  precluded,  in  a  subsequent 
chancery  suit,  instituted  by  him  as  an  assignee  of  the  equity  of  re- 
demption, against  the  plaintiff  as  mortgagee,  from  insisting  that  the 
amount  paid  by  him  under  the  judgment  shall  be  credited  on  the 
mortgage  debt. 

APPEAL  from  the  Chancery  Court  of  Marengo. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 


THE  material  facts  of  this  case,  stated  in  the  order  of 
their  occurrence,  are  these:  In  August,  1846,  one  James 
McNaughtea  executed  a  mortgage,  by  which  he  conveyed 
a  tract  of  land  to  Barron,  Meade-  &  Co.,  to  secure  the  pay- 
ment of  a  promissory  note  therein  described,  and  which 
contained  a  power  of  sale  in  the  event  of  the  non-payment 
of  the  note  on  or  before  the  1st  January,  1847.  The  land 
was  sold  by  the  sheriff,  on  the  first  Monday  in  January, 
1849,  under  a  venditioni  cxponas  issued  from  the  circuit 
court,  which  was  founded  on  the  levy  of  sundry  executions 
on  judgments  rendered  by  a  justice  of  the  peaee ;  at  which 
sale,  Lucien  Meade,  one  of  the  partners  composing  the  firm 
of  Barron,  Meade  $f  Co.,  became  the  purchaser,  and  re- 
ceived the  sheriff's  deed.  In  May,  1851,  Meade  instituted 
an  action  of  trespass  to  try  titles,  against  Wm.  K.  Paul- 
ling,  to  recover  the  possession  of  the  land,  with  dam-age:* 
for  its  detention;  and  in  May,  1853,  recovered  a  judgment,, 
of  which  the  following  is  a  copy : 

"This  day  came  the  parties,  by  their  attorneys;  and  it 
appearing  to  the  satisfaction  of  the  court,  that  the  defend- 
ant has  voluntarily  abandoned  the  possession  of,  and  all 
claim  of  title  to  the  premises  sued  for,  and  that  the  said 
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plaintiff  has  taken  possession  thereof;  thereupon  came  a 
jury,"  &c.,  "who,  being  duly  elected,"  &c.,  "weil  and 
truly  to  assess  the  plaintiff's  damages  for  the  detention  of 
the  premises  and  the  trespass  thereon,  upon  their  oaths  do 
say,  that  they  assess  plaintiff's  damages  at  the  sum  of  two 
hundred  dollars.  It  is  therefore  considered  by  the  court, 
that  the.plaintiff  recover  of  the  defendant  the  said  sum  of 
two  hundred  dollars,  his  damages  assessed  by  the  jury  as 
aforesaid,  and  also  his  costs  of  suit." 

In  the  spring  of  ;1S51,  (the  precise  time  is  not  shown  by 
the  record,)  Meade  instituted  an  action  at  law  agaiast 
Paulling,  to  recover  the  statutory  penalty  for  cutting  down 
trees  on  the  mortgaged  land  ;  and  the  declaration  also  con- 
tained a  count  for  money  had  and  received*  From  the  de- 
fective statement  of  the  pleadings  contained  in  the  record, 
it  is  impossible  to  say  on  what  issue  the  cause  was  tried. 
At  the  November  term,  1853,  a  judgment,  on  the  verdict  of 
a  jury,  was  rendered  for  the  plaintiff*  for  fifteen  hundred 
dollars  damages  ;  but,  on  a  subsequent  day  of  the  term,  the 
defendant  having  moved  for  a  new  trial,  the  following 
judgment  was  rendered  in  the  cause :  "  Came  the  parties,  by 
their  attorneys  j  and  the  defendant  moves  the  court  for  a 
new  trial,  because  the  finding  of  the  jury  is.  excessive,  and 
on  the  ground  of  surprise,"  &c. ;  "  and  the  motion  being 
heard  and  considered  by  the  court,  the  said  plaintiff  now 
here  agrees  and  consents,  that  the  verdict  of  the  jury,  and 
the  judgment  of  the  court  in  this  cause,  be  reduced  to  three 
hundred  and  fifty  dollars ;  and  the  said  defendant  consents, 
that  judgment  be  entered  against  him,  for  said  sum  of  three 
hundred  and  fifty  dollars  ;  and  this  agreement  between  the 
parties  is  made  and  entered  into  as  a  compromise  and  final 
settlement  of  the  matters  and  things  in  controversy  in  this 
suit.  Thereupon,  it  is  considered  by  the  court,  that  the 
verdict  of  the  jury  be  reduced  to  the  sum  of  three  hun- 
dred and  fifty  dollars,  and  that  said  plaintiff  recover  of  said 
defendant  the  said  sum  of  three  hundred  and  fifty  dollars, 
and  also  his  costs." 

On  the   llth  March,   1854,  Paulling    filed  his  bill  in 
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equity,  against  Barren,  Meade  &  Co.,  for  a  redemption  of 
the  mortgaged  land,  and  an  account  of  the  rents  and  profits; 
claiming  the  right  to  redeem  as  assignee  of  the  equity  of 
redemption,  and  also  as  assignee  of  several  of  the  judg- 
ments under  which  the  land  had  been  sold  by  the  sheriff; 
and  he  also  filed  an  amended  bill,  a  few  day  afterwards,  ask- 
ing an  injunction  of  the  judgment  which  Meade  had  ob- 
tained against  him,  as  above  stated,  for  cutting  trees  on  the 
land.  The  defendants  demurred  to  the  bill,  for  want  of 
equity ;  and  they  also  filed  answers,  in  which  -they  denied 
the  complainant's  right  to  redeem.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  dismissed  the  bill ;  but 
his  decree  was  reversed  by  this  court,  on  appeal,  at  its  Jan- 
uary term,  1858,  and  the  cause  remanded-;  the  court  hold- 
ing, that  the  sheriffs  sale  of  the  lands,  at  which  Meade  be- 
came the  purchaser,  was  a  nullity  ;  and  that-the  complain- 
ant, as  an  assignee  of  the  equity  of  redemption,  might 
maintain  a  bill  in  equity  to  redeem. — See-the  case  reported 
in  32  Ala,  9-12. 

At  the  March  term,  1859,  the  cause  was  again  submitted 
to  the  chancellor,  who,  without  a  reference,  rendered  the 
following  decree :  "  This  cause  came  on  to  be  heard,  on 
bill,  answer,  testimony,  &c. ;  and,  upon  consideration 
thereof,  it  is  ordered,  that  the  injunction  heretofore  granted 
be  perpetuated.  It  is  further  ordered, -t-hat  the  complain- 
ant pay  to  the  defendants  the  sum  of  $317  43,  with  in- 
terest from  this  date.  It  is  further  ordered,  that  the  de- 
fendant, within  ten  days  after  payment  of  said  sum,  exe- 
cute and^  deliver  to  the  complainant  a  quit-claim  deed  to 
the  land  described  in  the  bill.  It  is  further  ordered,  that 
the  defendants  pay  the  costs  of  suit,  and  that  execution 
may  issue.  The  amount  which  appears  to  be  due  on  the 
mortgage  debt,  is  $723  59  ;  and  the  amount  due  Paulling, 
by  reason  of  damages  and  costs  on  the  judgment  against 
him  in  favor  of  the  defendants,  is  $406  16  ;  which  leaves 
a  balance  of  $317  43." 

From  this  decree  each  party  appeals,  and  each  assigns 
the  decree  as  error. 


296  ALABAMA. 


Barron,  Meade  &  Co.  v.  Paulling. 


W.  M.  BROOKS,  for  the  defendants. 
GOLDTIIWAITE,  RICE  &  SEMPLE,  contra. 

A.  J.  WALKER,  C.  J.— The  bill  in  this  case  is  to  be 
regarded  as  filed  by  the  assignee  of  an  equity  of  redemp- 
tion, for  the  purpose  of  redeeming  the  mortgaged  lands. — 
Paulling  v.  Barron,  Meade  &  (70.,  32  Ala.  9.  It  appears 
very  conclusively,  that  the  mortgagees  were  never  in  pos- 
session of  the  laud,  until  the  recovery  in  the  action  of  tres- 
pass to  try  titles  by  Meade  against  the  complainant ;  and 
we  have  no  evidence  that  either  of  them  ever  received  any 
rent  for  the  land  after  that  recovery.  Lesueur,  the  only 
witness  who  testifies  on  the  subject,  deposes  that,  the 
houses  and  fences  having  gone  into  decay,  he,  as  the  agent 
of  the  defendants,  permitted  the  complainant  to  have  the 
place  as  a  pasture;  and  we  infer  from  the  testimony  that 
the  complainant  paid  no  rentj  Upon  this  state  of  the 
case,  the  defendants  are  not  chargeable  with  rents,  other 
than  those  recovered  in  the  action  of  trespass  to  try  titles. 
The  mortgagee  is  only  responsible,  in  a  suit  to  redeem  by 
the  mortgagor  or  his  assignee,  for  rents  actually  received,  un- 
less he  has  been  guilty  of  fraud  or  willful  neglect. — 3  Powell 
on  Mortgages,  939  a;  1  Hilliard  on  Mortgages,  418,  $  3. 

The  crediting  of  the  mortgage  debt  with  the  amount  of 
rents  received  by  one  of  the  mortgagees,  was  proper.  It 
is  conceivable  that  a  mortgagee  might  have  a  right  to  the 
rents  and  profits  of  the  mortgaged  land,  derived  from  a 
source  extrinsic  and  independent  of  the  mortgage.  If  a 
mortgagee  were  by  virtue  of  such  a  fight  to  receive  rents, 
the  sum  so  received  could  not  be  appropriated  in  abate- 
ment of  the  mdrtgag6:  debt.  In  this  Case,  the  mortgagee 
in  fact  had  no  right  to  tfie  rents  and  profits,  except  such  as 
the  mortgage  gave; 

[2.]  But  it  is  said,  that  tfae  judgment  for  the  recovery  of 
the  land,  and  the  rents  by  way  of  damages  for  its  detention, 
was  rendered  in  favor  of  one  of  the  mortgagees,  against 
the  defendant ;  that  a  right  of  action,  resulting  from  the 
mortgage,  appertained  to  the  two  mortagagees  jointly  ; 
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that  therefore  a  recovery  by  one  mortgagee,  by  its  intrinsic 
force,  demonstrated  that  it  was  based  upon  a  right  inde- 
pendent of  the  mortgage  ;  and  that  the  complainant,  being 
the  party  defendant  to  the  judgment,  was  estopped  from 
controverting  that  inference  from  the  judgment  in  favor  of 
the  single  mortgagee.  To  this  argument  we  can  not 
assent.  The  judgment  entry  recites,  that  the  defendant 
voluntarily  abandoned  the  possession  of  the  land,  and  all 
claim  of  title  to  it ;  that  the  plaintiff  had  taken  possession 
thereof;  that  thereupon  came  a  jury,  who  assessed  the 
damages  of  plaintiff;  and  a  judgment  for  the  damages  so 
assessed  is  rendered,  The  court,  in  its  consideratum  est, 
adjudges  nothing,  except  that  the  plaintiff  recover  the 
assessed  damages  and  costs  ;  and  the  ascertainment  by  the 
verdict  of  the  jury  is  not  more  extensive  than  the  considera- 
tion of  the  court.  The  record,  upon  its  face,  is  absolutely 
silent  as  to  the  source  wlltence  the  plaintiff  derived  hia 
claim. 

Judgments  may  be  conclusive  as  to  the  facts  necessarily 
involved  in  them. —  Wittick  v\-  Traun,  25  Ala.  317 ;  Cham- 
berlain v«  GaiHard,  26  Ala.  504 ;  Saltmarsli  v.  Bower, 
34  Ala.  613v  That  the  plaintiff  in  the  judgment  derived 
his  claim-  to  the  damages  recovered  from  a  source  indepen- 
dent of  the  mortgage,  is  not  necessarily  involved  in  the 
judgment,  or  implied  by  it.  It  may  as  well  comport  with 
the  supposition,  that  it  was  submitted  to  by  the  defendant 
upon  the  idea  that  a  right  to  recover  enured  to  the  plaintiff 
as  a  member  of  the  partnership  to  which  the  mortgage 
was  given,  or  that  the  plaintiff  had  acquired  the  interest  of 
the  other  mortgagee.  l?he  inference  attempted  to  be  forced 
upo&  the  complainant,  from  his  submission  to  the  assess- 
ment of  damages^-  is  not  a  necessary  deduction,  and  he  can 
not  be  precluded  from  asserting  the  contrary.  As  mort- 
gagee, the  defendant  Meade  had  a  right  to  receive  the  rents 
and  profits.  We  think  his  own  answer  shows,  that  he  had 
no  other  real  right.  The  pretense  that  he  had  acquired  a 
right  by  the  purchase  at  execution  sale,  is  met  with  a  flat 
negation  by  the  decision  of  this  court  when  we  before 
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passed  upon  it,  for  that  decision  declares  the  sale  invalid. — • 
32  Ala.  9.  One  of  the  mortgagees  having,  by  virtue  of  the 
judgment,  collected  from  the  complainant  rents  and  profits, 
the  sum  so  collected  is  a  proper  credit  on  the  mortgage 
debt,  in  taking  the  account  of  the  same  requisite  to  au- 
thorize a  redemption. 

[3.]  The  court  erred  in  crediting  upon  the  mortgage  debt 
the  sum  paid  in  discharge  of  the  costs  adjudged  against 
Paulliog.  We  know  of  no  principle,  upon  which  either  a 
inortgagor,  .or  his  assignee,  can  impose  upon  the  mortgagee 
ihe  burden  of  reimbursing  costs,  which  may  have  been  in- 
curred in  an  unsuccessful  attempt  to  defend  the  possession 
oi  the  land,  or  resist  the  collection  of  rents  and  profits. 

The  mortgagees  are  not  entitled  to  have  from  the  com- 
plainant any  fees  which  they  may  have  paid  their  attorneys. 
[4.]  We  think  a  permanent  injunction  of  the  judgment 
against -the  complainant  for  cutting  timber  trees  ought  to 
have  been  granted,  in  such  a  manner  as  to  become  operar 
tive  upon  the  dischavge  of  the  mortgage  debt,  and  the 
consummation  of  the  redemption  by  the  complainant.  A 
pomparison  of  the  parts  of  the  bill  and  answer  which 
epeak  of  the  judgment,  leads  us  to  the  .conclusion,  that, 
under  the  rules  jpf  pleading,  the  fact  that  the  judgment 
was  founded  00  penalties  for  -cutting  tirober  must  be  re- 
garded as  established.  The  mortgagee,  standing  by  the  law 
in  the  light  of  a  bailiff  for  the  mortgagor  or  his  assignee, 
must  be  chargeable  with  whatever  profit  he  received  by  vir- 
tue of  his  mortgage  titie. — 3  Powell  on  Mort.  946  ;  1  Hil- 
liard  on  Mort,  417.  Penalties  for  cutting  timber  from  the 
mortgaged  premises  constitute  a  profit,  with  which  one 
standing  in  the  attitude  of  a  bailiff  is  chargeable.  The 
plaintiff  in  the  judgment  had,  in  fact,  no  other  title  than 
that  of  mortgagee  ;  and,  for  reasons  already  stated  in  refer- 
ence to  another  judgment,  we  decide,  that  the  judgment 
founded  upon  the  cutting  of  timber,  in  the  name  of  one  of 
the  mortgagees,  does  not  conclusively  imply  that  the  plain- 
tiff had  a  title  independent  and  extrinsic  of  his  character  of 
mortgagor.  If  the  plaintiff  in  the  judgment  were  to  re- 
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ceive  payment  of  it,  it  would  be  appropriated  by  the  law 
to  the  discharge,  pro  tanto,  of  the  mortgage  debt ;  and 
therefore,  if  the  complainant  discharges  that  debt,  the  judg- 
ment ought  to  be  perpetually  enjoined,  except  as  to  the 
costs;  but  the  perpetual  injunction  ought  not  to  be  opera- 
tive, until  the  discharge  of  the  mortgage  debt. 

[5.]  There  was  nothing  in  the  settlement,  upon  which 
the  reduction  of  the  judgment  was  based,  which  precludes 
the  complainant  from  setting  up  his  equitable  rights  in  this 
case.  That  settlement  is  restricted  to  the  matters  in  con- 
troversy in  that  particular  suit,'  which  pertained  to  the  legal, 
not  to  the  equitable  rights  of  the  parties. 

On'  the  appeal  by  the  complainant,  the  chancellor's 
decree  is  affirmed ;  on  the  appeal  by  the  defendants,  the 
decree  is  reversed,  and  the  cause  remanded. 


WILLIAMS  vs.  PEARSON, 
[BILL  IN  FQUITY  AGAINST  EXECUTOR  AND  GUARDIAN  FOR  ACCOUNT  AND 

BETTIflCMENT  OF  ESTATE.] 

1,  Jurisdiction  of  equity  over  chanties. — The  .doctrine  is  settled  in  this 
State,  that  the  chancery  court  has  jurisdiction,  by  virtue  of  its  orig- 
inal, common-law  powers,  without  claiming  prerogative  powers,  and 
without  the  aid  of  the  statute  ot  43d  Elizabeth,  to  upuhold  bequesta 
to  charitable  uses,  where  an 'ascertain able  object,  recognized  as  char- 
ity, is  designated  by  the  testator  in  general  or  collective  terms,  al- 
though no  trustee  is  appointed  by  him,  or  the  trustee  appointed  is  in- 
capable of  taking  the  legal  interest. 

2.  Bequests  to  charity  held  valid. — An  executory  bequest  of  money  to 
"  Pilgrims1  Best  Association,''   "to  be  loaned  out  by  commissioners  to 
be  appointed  by  said  association,  and  the  interest  to  be  equally  di- 
vided annually  between  the  ministers  having  charge  of  churches  in 
said  association :"  and  a  similar  bequest  to  "  Vienna  and  Cochran's 
Mill  Beat,"  to  be  received  and  loaned   out  by  three  commissioners 
elected  by  the  people  of  the  beats,  the  interest  to  be   collected  annu- 
ally, "and  applied  by  said  commissioners  to  the  education  and  tuition 
of  all  the  pauper  and  poor  children  of  said  beats  whoso  parents  are 
not  able  to  support  them," — ate  both  valid,   and  will  be  upheld  in 
equity. 
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3.  Bequest  to  daughter  "and  begotten  heir  or  heirs  of  Tier  body"  with  execu- 
tory bequest  over  to  charity. — W  here  the  testator,  after  giving  several 
specific  legacies,  by  the  sixth  clause  of  his  will,  bequeathed  "the 
residue"  of  his  property,  which  was  described  as  consisting  of  a  tract 
of  land  and  certain  slaves,  to  his  daughter,  "and  the  begotten  heir 
or  heirs  of  her  body  ;"  then  directed  "the  balance"  of  his  estate  to  be 
sold,  and  the  proceeds  of  sale,  after  payment  of  his  debts,  to  go  to  his 
daughter  ;  and,  by  the  seventh  clause,  directed  that,  "if  she  should 
die  without  a  surviving  heir  or  heirs  of  her  body,"  "all  her  property" 
should  be  sold,  "and  all  her  estate  be  equally  divided  into  two  parts," 
which  he  bequeathed  to  valid  charities, — held,  that  the  executory  be- 
quests included  the  corpus  of  all  the  property  given  to  the  daughter 
by  the  sixth  clause,  but  did  not  include  the  rents,  income,  and  profits 
of  the  estate,  remaining  undisposed  of  at  her  death,  since  they  vested 
in  the  daughter  absolutely. 

APPEAL  from  the  Chancery  Court  of  Pickens. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THE  bill  in  this  case  was  filed,  on  the  28th  April,  1860, 
by  Mrs.  Dicey  Williams,  against  Joel  E.  Pearson,  as  the 
guardian  of  Sally  Ann  Taylor,  deceased,  and  as  the  execu- 
tor of  Zealous  Taylor,  deceased,  for  an  account  and 
settlement  of  the  estate  which  went  into  his  hands  in  his 
double  capacity  of  executor  and  guardian.  Zealous  Taylor 
died  in  February,  1851,  having  executed  and  published  his 
last  will  and  testament,  which  was  dated  the  8th  July, 
1848,  and  duly  admitted  to  probate  after  his  death.  By  the 
first  clause  of  his  will,  the  testator  directed  his  debts  to  be 
paid;  the  second,  third,  fourth,  and  fifth  clauses  gave  sev- 
eral specific  legacies ;  and  the  sixth  and  seventh  clauses, 
the  construction  and  effect  of  which  involve  the  material 
questions  of  the  case,  were  in  the  following  words  i 

"  Item  sixth.  And  the  residue  of  my  property,  both 
real  and  personal,  I  will  and  bequeath  to  my  beloved 
daughter,  Sally  Ann  Taylor,  and  the  begotten  heir  or  heirs 
of  her  body  ;  consisting  of  between  six  and  seven  hundred 
acres  of  land,  adjoining  the  tract  on  which  I  live,  besides 
the  dower  in  Matthew  Taylor's  land,  together  with  thir- 
teen negroes,  namely,"  (specifying  their  names,)  "together 
with  their  increase.  It  is  my  will,  that  the  balance  of  my 
estate  be  sold,  on  a  credit  of  twelve  months,  and  the  pro- 
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ceeds,  after  paying  my  just  debts,  to  go  to  my  daughter, 
Sally  Ann  Taylor,  except  my  two  best  beds,  bedsteads,  and 
furniture,  and  all  my  made  bed-covers,  her  mother's  saddle, 
all  my  trunks  and  books,  which  are  to  be  exempt  from 
sale,  and  to  be  well  taken  care  of  for  my  daughter. 

"  Item  seventh.     I  do  hereby  constitute  and  appoint  my 
friends  and  neighbors,  Vincent  Bunting  and  Joel  E.  Pear- 
son, the  executors  of  this  my  last  will  and  testament ;  and 
it  is  my  will,  that  they  make  no  return  of  my  estate  until 
it  is  ready  for  final  settlement,  and  that  the  inventory,  ac-» 
count  of  sales,  and  the  account-current  of  my  estate,  bo 
returned  at  the  same  time  (final  settlement),  so  that  all  the 
papers  may  be  found  together ;  and  it  is  my  will,  that  my 
executors  settle  my  estate  as  sooa  as  the  nature  of  the  case 
will  admit  of;  and,  on  final  settlement  of  my  estate  by  my 
executors  with  the  court,  my  will  is,  that  my  friend  Vin- 
cent Bunting  take  the  guardianship  of  my  daughter.  Sally 
Ann  Taylor,  and  the  care  of  her  property ;  and  that  her 
guardian  and  Joel  E.  Pearson,  and  their  wives,  take  charge 
of  my  daughter ;  and  my  will  is,  that  she  remain  at  J.g^l 
E.  Pearson's,  and  be  seat  to  school  with  his  daughters,  and 
be  treated  as  his  own  daughters,  and  for  him  to  be  paid 
whatever  is  right  for  her  board,  clothing,  and  medical  aid ; 
that  Mi's.  Pearson  take  <jne  of  her  beds  and  half  her  bed- 
clothes, and  Mrs.  Bunting  take  the  other  half,"  &c.     "  It  is 
my  will  for  her  to  have  a  good  education  as  her  property 
will,  admit  of ;  and  that  her  guardian  hire  out  her  negroes, 
publicly  or  privately,  as  he  may  see  proper,  and  for  them 
not  to  be  hired  out  on  the  west  side  of  the  riyer,  nor  in  the 
prairies  any  whej-e,  as  I  want  good  care  taken  of  them,  and 
want  them  well  clothed,   shod,  and  good  bed-clothes  pro- 
cured for  them.     Also,  I  want  my  lands,  orchards,  and 
grove  taken  good  care  of,  as  I  want  all  -the  above  to  be 
beneficial  to  my  daughter  when  she  is  in  a  situation  to  re- 
ceive them,.     And  if  she  should  die  without  a  surviving 
heir  or  heirs  of  her  body,  my  will  is,  that  all  her  property 
shall  be  sold,  on  a  credit  of  one,  two,  and  three  years  in- 
stallments, and  all  her  estate  to  be  equally  .divided  into  two 


302  ALABAMA. 


Williams  v.  Pearson. 


parts;  one  half  of  said  estate  I  loan  to  Pilgrim'' s  Rest  Asso- 
ciation, to  be  received  by  said  association,  and  loaned  out 
by  commissioners  to  be  appointed  by  said  association,  at 
eight  per  cent,  per  annum,  and  said  interest  to  be  equally 
divided  annually  between  the  ministers  having  charge  of 
churches  in  said  association ;  and  the  other  half  I  loan  to 
Vienna  and  Cochran's  Mill  Seat ;  and  my  will  is,  that  three 
commissioners  be  elected  by  a  general  vote  of  the  two 
beats,  to  receive  the  money, -by  their  giving  good  and  suffi- 
cient security,  in  double  the  amount'  which  they  may 
receive,  to  the  judge  of  the  county  court  of  Pickens  county ; 
and  said  commissioners  to  loan  out  said  money,  at'  eight 
per  cent,  interest;  and  the  said  interest  to  be  collected  an-> 
riually,  and  applied  by  said  commissioners  to  the  education 
and  tuition  of  all  the  pauper  and  poor  children  of  said 
beats,  whose  parents  are  not  able  to  support  them."' 

Both  of  the  executors  named  in  the  will  qualified,  and 
took  on  themselves  the  execution  of  the  trust;  but,  on  the 
30th  June,  1853,  Bunting  made  a  final  settlement,  resigned 
his  office  of  executor,  and  renounced  the  guardianship  of 
Sally  Ann  Taylor;  and  at  the  same  time  Pdarson  made  a 
partial  settlement,  gave  a  new  bond  and  qualified  as  sole 
executor,  and  also  qualified  as  guardian  of  Sally  Ann 
Taylor.  In  October,  1857,  Sally  Ann  Taylor  died,  intes- 
tate, unmarried,  and  under  the  age  of  twenty-one  years. 
On  the  llth  January,  1858,  Pearson  made  a  final  settle- 
ment of  his  guardianship  of  her  estate;  and  on  the  24th 
December,  1859,  letters  of  administration  on  her  estate 
were  granted  to  the  complainant.  The  bill  sought  an 
account  and  settlement  of  all  the  defendant's  acts  as  execu- 
tor and  guardian ;  insisted  that  the  settlement  of  his  guar- 
dianship was  void,  because  no  administrator  of  the  ward's 
estate  had  been  appointed ;  and  that  the  bequests  to  chari- 
table uses,  contained  in  the  seventh  clause  of  the  testator's, 
will,  were  invalid. 

The  chancellor  held,  on  demurrer,  that  the  executory 
bequests  were  valid,  and  included  all  the  property  devised 
and  bequeathed  to  Sally  Ann  Taylor,  with  the  rents,  in- 
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come,  and  profits  thereof,  remaining  undisposed  of  at  her 
death  ;  and,  consequently,  that  the  complainant  had  no  in- 
terest which  she  could  assert  by  bill.  He  therefore  dis- 
missed the  bill,  and  his  decree  is  now  assigned  as  error. 

E.  W.  PECK,  for  the  appellant. 
TURNEK  REAVIS,  contra. 

R.  W.  WALKER,  J.— It  is  not  denied   tliat,  according 
to  the  law  of  charitable  uses,  as  administered  in  the  Eng- 
lish court  of  chancery,  the  executory  bequests  contained 
in  the  seventh  item  of  this  will  would  be  upheld.     But  it 
is  insisted,  that  the  authority  of  the  English  court  of  chan- 
cery, in  regard  to  donations  to  charitable  uses,  so  far  as  it 
differs  from  the  power  exercised  in  other  cases  of  trust,  is 
either  derived  from  the  statute  of  43d  Elizabeth,  ch.  4, 
known  as  the  'statute  of  charitable  uses,'  or  belongs  to 
the  chancellor  as  a  branch  of  the  prerogative  power  of  the 
king;    and  that  apart  from  the   prerogative  power  with 
which  the  chancellor  is  clothed,  and  independently  of  the 
statute  of  Elizabeth,  the  jurisdiction  of  the  court  of  chan- 
cery, over  bequests  and  trusts  for  charity,  is  precisely  the 
same  as  over  bequests  and  trusts  for  other  lawful  purposes, 
and  must  be  exercised  upon  the  same  principles,  and  by  the 
same  rules.     It  is  further  insisted,  that  the  statute  of  43d 
Elizabeth  is  not  in  force  here;  and  that  this  being  so,  and 
inasmuch  as  our  chancery  courts  are  not  clothed  with  the 
prerogatives  of  the  crown,  and  exercise  no  other  than  judi- 
cial power,  it  follows,  that  the  English  law  of  charitable 
uses,  so  far  as  it  diflers  from  the  law  governing  bequests 
arid  trusts  for  other  lawful  purposes,  cannot  be  recognized 
by  our  courts.     If  these  propositions  can  be  maintained,  it 
results,  that  the   validity  of  these  bequests  must  depend 
upon   the   principles  applicable  to   bequests  and  trusts  in 
general,  and  not  upon  the  peculiar  doctrines  which  prevail 
in  England  in  regard  to  charitable   donations,  as  distin- 
guished from  gifts  for  other  purposes;  and  consequently,  if 
the  bequests  would  have  been  void,  had  their  purposes  not 
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been  charitable,  the  fact  that  their  purposes  are  charitable 
does  not  make  them  valid. 

Few  questions  have  been  the  subject  of  more  laborious 
investigation,  or  given  rise  to  greater  conflict  of  opinion, 
than  that  which  relates  to  the  origin  of  the  peculiar  juris- 
diction of  equity  in  respect  to  charities.  Many  eminent 
jurists  sustain  the  view  which  has  been  pressed  upon  us 
with  so  much  ability  by  the  counsel  for  the  appellant,  and 
trace  the  English  law  of  charitable  uses,  so  far  as  it  differs 
from  the  law  of  trusts  in  general,  either  to  the  statute  of 
the  43d  Elizabeth,  or  to  the  prerogative  power  of  the  king, 
which  the  chaneellor  exercises  as  the  personal  representa- 
tive of  the  crown-.  Such  seems  to  have  been  the  opinion  of 
LordLoughborough. — Attorney- General  v,  Bowyer,  3  Vesey, 
Jr.  714,  726.  Chief- Justice  Marshall  held  substantially  the 
same  doctrine,  in  the  case  of  the  Baptist  Association  v. 
Hart's  Ex*rs,  4  Wheat.  1.  So,  likewise,  has  Chief- Justice 
Taney,  in  the  case  of  Fontain  v.  Eavenel,  17  How.  (U.  S.) 
391,  et  seq,;  and  in  a  recent  case,  in  an  opinion  marked  by 
great  abiliry  and  research,  a  majority  of  the  court  of  ap- 
peals of  New  York  came  to  the  same  conclusion,  and  held 
that,  in  New  York,  where  the  court  of  chancery  is  not  en- 
dowed with  any  portion  of  the  prerogative  power,  and 
where  the  statute  of  Elizabeth  is  not  in  force,  the  jurisdic- 
tion possessed  by  the  chancery  courts  over  charitable  trusts 
is  limited  to  that  which  is  exercised  by  the  court  of  chan- 
cery in  England  over  trusts  in  general. — Owens  v.  Mission- 
ary Society,  4"  Kernan,  pp.  380,  383,  403,  405.  See,  also, 
GaUego  v.  Attorney-General,  3  Leigh,  450  ;  Literary  Fund 
v.  Daw  son,  10  Leigh,  147;  Janey  v.  Lalane,  4  ib.  327; 
Dasliiel  v.  Attorney- General,  5  H.  &.  G-.;  Green  v.  Allen, 
5  Hump.  170;  Moore  v.  Moore,  4  Dana,  357. 

On  the  other  hand,  another  class  of  jurists  maintain, 
that  the  English  law  of  charitable  uses  does  not  derive  its 
origin  from  the  statute  of  the  43d  Elizabeth,  nor  depend 
upon  it;  but  that  at  a  remote  period  in  English  judicial  his- 
tory it  was  engrafted  upon  the  common  law,  its  general 
maxims  being  derived  from  the  civil  law;  that  the  statute 
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of  Elizabeth  introduced  no  new  principle,  but  was  designed 
to  afford  a  new  and  less  dilatory  mode  of  establishing  char- 
itable donations,  which  were  understood  to  be  valid  by  the 
laws  antecedently  in  force;  and  that,  independently  of  the 
statute  of  Elizabeth,  and  apart  from  the  royal  prerogative, 
there  is  an  inherent  jurisdiction  in  equity  to  establish  and 
enforce  devises  and  grants  to  charities,  which,  but  for  the 
charitable  feature,  would  be  void. 

Thus,  in  the  case  of  the  Attorney- General  v.  Skinners' 
Company,  2  Russ.  Ch.  407  (42Q),  Lord  Eldon  intimated, 
that,  independent  of,  and  antecedent  :to  the  statute  of  Eliza- 
beth, there  was  in  the  court  of  chancery  a  jurisdiction  "to 
render  effective  an  imperfect  conveyance  for  charitable  pur- 
poses." Lord  Redesdale,  in  a  case  in  the  house  of  lords, 
declared,  that  the  statute  of  Elizabeth  "only  created  a  new- 
jurisdiction — it  created  no  new  law." — Attorney-General  v. 
Mayor,  &c.,  1  Bligh,  N.  S.,  312,  347-8.  And  Lord-Chan- 
cellor Sugden,  after  a  thorough  review  and  analysis  of  the 
cases,  came  io  the  conclusion,  that  there  was  -an  inherent 
jurisdiction  in  chancery,  existing  before,  at,  and  after  the 
time  of  the  statute  of  Elizabeth,  to  sustain  devises  to 
charitable  uses,  which  were  void  at  -law. — Incorporated  So- 
ciety v.  Richards,  I  Dr.  &  W.  25S.  Chancellor  Kent  says: 
"The  fact,  I  think,  may  be  considered  indisputable,  that 
'  charitable  uses  are  lawful  uses  by  the  common  law,  and 
that  the  statute  of  Elizabeth  was  only  an  ancillary  remedy, 
now  supplied  by  chancery  as  the  rightful  original  tribunal 
for  such  trusts." — 2  Kent's  Comm.,  note  (1),  p.  288. 

Our  investigation  of  the  cases  has  satisfied  us,  that  the 
current  of  American  authorities  is  in  favor  of  the  doctrine, 
that  trusts  for  charitable  uses  are  favored  by  courts  of  equi- 
ty, and  that,  independent  of  the  statute  of  Elizabeth,  and 
of  the  prerogative  power,  there  is  an  original  and  inherent 
jurisdiction  in  those  courts  to  sustain,  on  account  of  their 
charitable  purposes,  trusts  which,  but  for  the  charitable  fea- 
ture, would  be  held  void. — Executors  of  Burr  v.  Smith, 
7  Vermont  R.  241 ;  Vidal  v.  Girard's  Ex'rs,  2  How.  (U.  S.) 
127;  HagiU  v.  Brown,  Brightly's  R.  350;  Kurskcn  v.  Lu- 
20 
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thcran  Churches,  1  Saudf.  Ch.  439 ;  Shot-well  v.  Mott,  2  Sandf. 
Ch.  46;  Wright  v.  Trustees,  &c.,  1  HofFm.  Ch.202;  Potter 
v.  CJiapin,  6  Paige,  639;  Dutch  Church  v.  Mott,  7  Paige, 
79-80;  Orphans'  Asylum  v.  HcCartee,  9  Cowen,  437,  470, 
476-7;  Williams  v.  Williams,  4  Selden,  525  ;  Whitman  v. 
Lex,  17  S.  &  R.  88;  Mayor  v.  Elliott,  3  Rawle,  170;  Zim- 
merman v.  Anders,  6  W.  &  S.  218;  Me  Cord  v.  Ochiltree, 
S  Blackf.  21;  Dixon  v.  Montgomery,  1  Swan,  348,  366; 
Attorney-General  v.  Jolly,  1  Rich.  Eq.  99;  Gibson  v.McCall, 
I  Rich. ..JL.^  174;  Beall  v.  Ex*r  of  Fox,  4  Geo.  404,  427; 
Going  v.  Emery,  16  Pick.  107;  Urmey's  Exrrs  v.  Wooden, 
1  Ohio  St.  R,  160. 

In  Carter  v.  Salfour,  (9  Ala.  814,)  this  court,  after  a 
careful-  examination  of  the  subject,  gave  its  sanction  to  the 
doctrine  just  stated.  In  that  case,  the  bequests,  which 
were  to  certain  unincorporated  charitable  societies,  were 
plainly,  void,  upon,. the  principles  applicable  to  ordinary 
bequests  and  trusts.- — Appendix,  3  Peters,  488  ;  Williams 
v.  Williams,  4  Selden,  540 ;  McCord  v.  Ochiltree,  8  Blackf. 
16  ;  State  v.  Gerard,  2  Ired.  Eq.  218  ;  Hill  on  Trustees, 
131.  But  it  was  held,  that,  being  charitable  bequests,  a 
court  of  equity  could  give  them  effect  by  virtue  of  its  com- 
mon-law and  judicial  powers,  without  claim  to  any  pre- 
rogative power,  and  without  invoking  the  aid  of  the  sta- 
tute of  43d  Elizabeth.  A  decision,  thus  deliberately  made, 
upon  a  question  involved  in  so  much  doubt  and  obscurity, 
and  upon  which  so  much  may  be  said  on  both  sides,  we 
are  not  disposed  to  disturb.  Without  intimating,  there- 
fore, what  our  opinion  would  be  if  uncontrolled  by  any 
former  adjudication,  we  content  ourselves  with  saying,  that 
it  must  be  regarded  as  the  settled  law  of  this  State,  that 
charitable  donations  are  so  far  exempted  from  the  rules  ap- 
plicable to  other  trusts,  that  it  is  not  necessary  to  their 
validity  that  there  should  be  a  grantee  or  devisee  capable 
of  taking  or  holding  by  law,  or  that  there  should  be  a 
cestui  qiie  trust  so  definitely  described  as  to  enable  a  court 
of  equity  to  execute  the  trust  upon  its  ordinary  principles. 
Such  we  understand  to  be  the  doctrine  to  be  deduced  from 
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the  case  ot  Carter  v.  Balfour,  supra,  and  the  other  authori- 
ties above  cited. 

It  will  be  perceived,  that  we  do  not  recognize  the  whole 
of  the  English  doctrine  of  charities  as  in  force  here.  A 
considerable  portion  of  it  is  not  adapted  to  our  political 
condition,  and  has  been  rejected  by  our  courts.  In  Eng- 
land, whenever  anything  is  given  to  charity,  and  no  charity 
appointed, — that  is  to  say,  where  the  testator  declares  his 
intention  in  favor  of  charity  indefinitely,  without  any  speci- 
fication of  objects ;  or  where  the  charity  which  is  ap- 
pointed is  superstitious,  the  power  of  appointment  vests  in 
the  king  as  p&ter  patrice,  and  is  exercised  by  him  through 
the  chancellor. — Willard's  Eq.  Jur.  580.  So,  likewise, 
when  a  definite  object  of  charity  is  specified,  which  fails, 
or  becomes  impracticable,  so  that  the  fund  cannot  be  ap- 
plied to  the  charity  intended  by  the  testator,  the  court 
will,  under  the  doctrine  of  vyprvs,  apply  it  to  some  kindred 
or  analogous  object  of  charity.  The  power  exercised  by 
the  English  court  of  chancery,  in  the  two  classes  ot  cases 
just  mentioned,  is  not  judicial  power,  and  does  not  belong 
to  our  courts. — Carter  v.  Balfour,  19  Ala.  814 ;  Moore  v. 
Moore,  4  Dana,  366-7  5  Williams  v.  Williams,  4  Selden, 
548  ;  Hill  on  Trustees,  m.  p.  128,  note.  But,  the  cypres 
doctrine  and  the  prerogative  power  to  carry  out  indefinite 
charities  being  excepted,  the  law  of  charities,  as  adminis- 
tered in  the  English  court  of  chancery,  is  substantially  our 
law. 

Accordingly,  when  an  ascertainable  object,  recognized 
as  charity,  is  designated  by'the  donor,  in  general  or  collec- 
tive terms, — as  the  poor  of  a  given  county  or  parish,  or  the 
clergymen  of  a  particular  denomination  having  charge  of 
churches  within  a  specified  district,  the  gift  or  legacy  will 
be  upheld  by  a  court  of  equity.  Nor  is  it  any  objection 
to  the  validity  of  such  a  gift,  that  the  donor  has  appointed 
no  trustee,  or  that  the  trustee  appointed  is  incapable  of 
taking  the  legal  interest.  II  the  object  of  a  charitable 
donation  can  be  ascertained,  the  want  of  a  trustee  will  be 
supplied  by  appointment  by  a  court  of  equity. —  WasJiburn 
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v.  Sewell,  9  Mete.  280 ;  Winslow  v.  Gumming,  3  Gushing, 
365 ;  Moore  v.  Moore,  4  Dana,  358-9  ;  Attorney  General 
v.  Jolly,  1  Rich.  Eq.  109 ;  2  Story's  Eq.  ^  976,  1059  ; 
Willard's  Eq.  424,  580. 

In  both  of  the  bequests  under  consideration,  the  objects 
of  the  testator's  bounty  are  so  designated  that  they  may  be 
readily  found.  It  is  plainly  to  be  inferred  from  the  lan- 
guage used,  that  "  Pilgrim's  Rest  Association"  is  a  society 
which  extends  over  a  particular  section  of  country ;  and 
the  fund  is  "to  be  equally  divided  Annually  between  the 
ministers  having  charge  of  churches  in  said  association  ". 
In  the  other  bequest,  the  beneficiaries  named  are  "all  the 
pauper  and  poor  children  "  of  two  designated  beats,  "  whose 
parents  are  not  able  to  support  them".  When  this  will 
was  executed,  a  beat  in  this  State  was  a  well-known  legal 
subdivision  of  a  county,  corresponding  to  the  townships  or 
towns  in  some  other  States.  It  is  clear,  upon  the  princi- 
ples above  laid  down,  and  also  according  to  the  adjudged 
cases,  that,  in  both  instances,  the  testator's  designation  of 
the  objects  of  his  bounty  is  sufficiently  specific,  and  that 
the  bequests  are  valid. — Whitman  v.  Lex,  17  S.  &  R.  88  ; 
Pickering  v.  Shotwell,  10  Barr,  23 ;  Zimmerman  v.  Anders, 
6  W.  &  S.  208  5  State  v.  Gerard,  2  Ired,  Eq.  210  ;  MeCord 
v.  Oehiltree,  8  Blackf.  15-;  ShotweU  v.  Mott,  2£andf.  Ch.  46 ; 
Williams  v.  Williams,  4  Selden ;  Dickson  v,  Montgomery, 
1  Swan,  348  j  Urmey  v.  Wooden,  I  Ohio  St.  E,  160  ;  At- 
torney-General v,  Clark,  1  Ambler,  422  ;  West  v.  Shuttle- 
worth,  2  M,  &  K*  684 ;  Attorney- General  v,  Gladstone, 
13  Sim.  7  5  Attorney  "General  v.  Oomber,  2  Sim.  &  Stu.  93. 

Whether  they  could  have  been  sustained  upon  the  gen- 
eral doctrine  of  trusts,  had  the  objects  not  been  charitable, 
is  a  question  we  need  not  consider.  See,  however,  author- 
ities cited  supra  as  to  tjje  invalidity  of  the  bequests  in 
Carter  v.  Balfour,  considered  apart  from  the  rules  peculiar 
to  charities. 

[3.]  These  bequests  being  ascertained  to  be  valid,  the  next 
question  is,  what  do  they  include.  And  here  we  concur 
with  the  chancellor,  in  holding  that  they  embrace  all  the 
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property  which,  by  the  6th  item  of  the  will,  is  given  to 
the  daughter — not  only  the  land  and  negroes,  but  that 
which  the  testator  designates  as  "the  balance  of  his 
estate",  and  directs  to  be  sold,  the  proceeds,  after  the  pay- 
ment of  his  debts,  to  go  to  his  daughter.  But  the  chan- 
cellor held,  that  these  charitable  bequests  embraced  not 
only  the  corpus  of  the  property  devised  to  the  daughter, 
but  also  all  the  rente,  profits,  and  income  thereof,  left  un- 
disposed of  by  her  at  her  death.  In  this  we  think  there 
was  error.  The  estate  which  the  daughter  took  under  the 
6th  item  of  the  will,  was  a  fee,  determinable  on  her  dying 
without  a  surviving  heir  or  heirs  of  her  body. — uhrystee  v. 
Phyfe,  19  N.  Y.  345  (357-9).  la  any  event,  therefore,  her 
estate  would  endure  for  her  life,  and  she  had  at  least  all 
the  rights  of  a  tenant  for  life.  Hence,  she  was  entitled  to 
the  rents,  income,  and  profits  of  the  estate,  in  absolute 
right,  with  full  power  to  use  and  dispose  of  them  as  she 
might  see  fit. — 2  Bla.  Com.,  in.  p.  122 ;  4  Kent,  73. 

As  the  daughter  had  the  absolute  right  to  the  rents,  in- 
come, and  profits,  and  could  use  and  dispose  of  them  to 
any  extent  she  might  desire,  without  liability  to  account 
therefor,  there  could  be  no  limitation  over  of  them  by  way 
•of  executory  bequest, — Allen  v.  White,  16  Ala.  186  ; 
Flinn  v.  Davis,  18  Ala.  162 ;  Weathers  v,  Patterson, 
30  Ala.  404 ;  McRee  v.  Means,  34  Ala.  368.  If,  there- 
fore, we  can  suppose  that  it  was  the  intention  of  the  testa- 
tor to  include  in  the  executory  bequests  the  rents,  income, 
and  profits  of  his  daughter's  estate,  remaining  undisposed 
of  at  her  death,  these  bequests  over  must,  to  that  extent, 
be  held  void,  and  the  rents  and  profits  left  undisposed  of 
by  the  daughter  belong  to  her  estate,  and  go  to  her  per- 
sonal representative. 

Decree  reversed,  and  cause  remanded. 

STONE,  J.,  not  sitting. 
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FOWLKES   vs.   MEMPHIS  &  CHARLESTON  RAIL- 
ROAD COMPANY. 

[ACTION  TO  RECOVER  DAMAGES  FOR  DEATH  OF  SLAVE.} 

f  1.  Amendment  of  complaint. — Where  the  original  summons  and  complaint 
are  in  the  name  of  "  C.  L.  F.,  guardian  of  R.  H.  F.,"  the  complaiut 
cannot  be  so  amended  (Code,  §  2403)  as  to.  make  the  plaintiff  "R.  H. 
P.,  by  hia  next  friend,  C.  L.  F." 

APPEAL  frozn  the  Circuit  Court  of -Madison. 
.Tried  before  the  Hon.  S.  D.  HALE. 

This  action-was  brought  to  recover  damages  for  the  loss 
of  a  slave,  who  ,was  run  over  and  killed  by  the  defendant's 
engine  and  cars.  The  summons  and  complaint  were  in  the 
name  of  Cynthia  L.  Fowlkes,  guardian  of  Ransom  H. 
Fowlkes.  The  plaintiff  asked  leave  to  amend  the  complaint, 
so  that  the  suit  might  run  in  the  name  of  Ransom  H. 
Fowlkes,  by  his  next  friend,  Cynthia  L.  Fowlkes ;  but  the 
court  refused  to  allow  the  amendment.  This  ruling  of  the 
court,  to  which,  as  the  judgment  entry  recites,  the  plaintiff 
excepted,  (though  there  is  no  bill  of  exceptions  in  the 
record,)  is  the  only  matter  assigned  as  error. 
'  •*  x  -•  .  / 

S.  D.  J.  MOORE,  for  appellant. 

R.  C.  BRICKELL,  contra. 

A.  J.  WALKER,  C.  J. — In  the  original  summons  and 
complaint,  Cynthia  L.  Fowlkes  was  the  sole  plaintiff,  and 
Ransom  H.  Fowlkes  was  in  no  sense  a  party  to  the  suit. 
The  change  proposed  would  have  converted  it  into  the  suit 
of  Ransom  H.  Fowlkes  alone.  The  procliien  amy  of  an 
infant  plaintiff  is  not  himself  a  plaintiff.  He  is  but  a 
species  of  attorney,  who  is  permitted  to  act  for  the  infant, 
so  far  as  to  conduct  his  suit;  but  his  power  is  comprised 
within  a  very  narrow  compass,  as  he  is  not  even  authorized 


JANUARY  TERM,  1862. 311 

Dillingham  v.  Brown. 

to  receive  the  amount  which  may  be  recovered  by  the  in- 
fant.— See  Isaacs  v.  Boyd,  5  Porter,  390  ;  Smith  v.  Redus, 
9  Ala.  99;  Sutherlin  v.  Go/,  5  Porter,  508;  Hooks  v.  Smith, 
18  Ala.  338.  Our  previous  decisions  constrain  us  to  hold, 
that  the  amendment  proposed — the  striking  out  of  the  sole 
plaintiff,  and  the  substitution  of  another  person — was  not 
authorized  by  the  Code. — Laird  v.  Moore,  27  Ala.  326; 
Friend  v.  Oliver,  27  Ala.  532  ;  Stodfor  11.  Grant  &  Nickles, 
28  Ala.  419. 

Judgment  affirmed. 

.-.'--.  . 

R.  W.  WALKER,  J.,  not  sitting. 


DILLINGHAM  vs.  BROWN. 

[REAL,  ACTION  IN  NATURE  OF  EJECTMENT.] 

1.  Proof  of  execution  of  deed. — "Where  fhere  are  no  attesting  witnesses  to 
a  deed,  executed  by  the  grantor  in  an  official  character,  proof  of  his 
handwriting,  and  of  his  official  character  at  the  date  of  the  deed,  is 
sufficient  proof  of  its  execution. 

2.  What  constitutes  color  of  title  and  adverse  possession. — A  tax-collector's 
deed  is  color  of  title,  and  possession  taken  and  held  undKjr  it  is  -adverse 
possession. 

3.  Against  u-hom  statute  of  limitation  runs. — Although  the  statute  of  lim- 
itations does  not  run  against  the  United  States,  it  runs  against  any 
private  individual  who  holds  such  a  legal  title  as,  without  a  patent, 
will  support  an  ejectment. 

4.  Indian  reservation;  what  title  u'ill  support  ejectment.- — A  transfer  by  a 
Creek  Indian  of  his  reservation  under  the  treaty  of  1832,  approved  by 
the  president  of  the  United  States,  confers  on  the  transferree  such 
title  as  will  support  an  ejectment;  but  an  assignment,- or  transfer  of 
such  approved  contract,  not  under  seal,  does  not  convey  such  title  to 
the  assignee. 

APPEAL  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THIS  action   was  brought  by  George  W.  Dillingham, 
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against  Benjamin  G.  Brown,  to  recover  an  undivided  fifth 
part  of  a  certain  tract  of  land,  with  damagesforits  detention ; 
and  was  commenced  on  the  27th  February,  1858.  The 
defendant  pleaded  not  guilty,  with  leave  to  give  in  evidence 
any  special  matter  of<  defense.  The  plaintiff  derived  title 
under  a  patent  from  the  United  States,  dated  the  29th 
September,  1857,, which  recited,  that  the  land  was  the  re- 
servation of  a  Greek  Indian  under  the  treaty  of  1832,  and 
that  the  reservee  had  sold  and  conveyed  it  on  the  30th 
April,  1 834,  with  the  approval  of  the  president  of  the 
United  States,  to  one  Mills,  who  afterwards  transferred  it 
to  one  Mims,  who  afterwards  transferred  it  to  one  Cow- 
art,  who  afterwards  transferred  one-fifth  to  the  plaintiff* 
The  defendant  claimed  under  a  tax-collector's  deed  to  one 
Kemp,  dated  the  3d  April,  1843,  and  a  quit-claim  deed  from 
Kemp  to  himself,  dated  the  20th  August,  1844; :  and  proved, 
that  he  had  been*  in  possession  since  1845,  claiming  title. 
The  court; admitted  the  tax-collector's  deed  in  evidence,  on 
proof  of  the  grantor's  handwriting,  and  of  his  official  char- 
acter at  the  date  of  the  deed;. and  the  quit-claim  deed 
from  Kemp,  on  proof  of  lys  handwriting.  "The  plaintiff 
objected  to  the  admission  of  each  deed  as  evidence,  because 
mere  proof  of  the  handwriting  of  the  grantor  did  not 
authorize  their  introduction  for  any  purpose,  and  because 
they  showed  no  defense  available  against  his  patent;"  and 
reserved  an  exception-  to  the  overruling  of  his  objection. 
The  defendant  offered  in  evidence  a  certified  transcript 
from  the  records  of  the  general  land-office  at  Washington, 
containing  the  approved  contract  for  the  sale  of  the  land  by 
the  reservee,  together  with  the  several  assignments  thereof, 
on  which  the  plaintiffs i  patent  was  founded.  The  plaintiff 
objected  to  the  admission  of  the  transfers  as  evidence, 
"  because  they  were  not  under  seal,  and,  therefore,  con- 
veyed no  legal  title;"  but  the  court  overruled  his  objec- 
tions, and  he  excepted.  There  was  other  evidence  in  the 
case,  and  other  exceptions  reserved  by  the  plaintiff,  which 
require  no  particular  notice.  The  court  charged  the  jury, 
"that,  if  they  believed  all  the  evidence,  they  must  find  for 
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the  defendant;  to  which  charge  the  plaintiff  excepted,  and 
which  he  now  assigns  as  error,  together  with  the  several 
rulings  of  the  court  oi>  the  evidence. 

GEO.  D.  HOOPER,  for  appellant. 

GOLDTHWAITE,  RlCE  &  SfiMPLE,  COUtra. 

R.  W.  WALKER,  J. — This  suit  was  commenced  on  the 
27th  February,  185S.  The  bill  of  exceptions  states,  that 
"  the  defendant  proved,,that  he  had  cleared  and  built  on  the 
tract  in- 1845,  under  a  tax-title,  and  had  been  continually 
in  possession  ever  since,  claiming  title;"  and  as  evidence  of 
the  tax-title,  the  deed  of  W.  D.  Paylor,  tax-collector  of 
Russell  county,  dated  3d  April,  1843,  conveying  the  land 
to  one  Kemp,  and  the  quit-claim  deed  of  Kemp,  dated  20th 
August,  1844,  conveying  to  the  defendant,  were  introduced. 
It  does  not  appear  that  there  were  attesting  witnesses  to 
either  of  these  deeds;  and  this  being  so,  evidence  of  the 
handwriting  of  the  grantors,  and  of  the  official  character 
of  Paylor  at  the  time  of  the  tax-sale  and  the  date  of  his 
deed,  was  sufficient  proof  of  their  execution. — 3  Phill.  Ev. 
(TV  &  H.'s  Notes,  ed.  1843,).  pp.  1273-4,  1307,  1453-4; 
I  ib.  476: 

[2.]  The  tax-collector's  deed  was  color  of  title,  and  the 
possession  taken  and  held  under  it,  was  adverse  possession. 
Blackwell  on  Tax  Titles,  665,  et  sey.;  Hcarick  v.  Doe, 
4  Ind.  164;  Crommelin  v.  Minter,  24  Ala.  352;  Pillow  v. 
Roberts,  13  How.  472,  477..  Conceding  that  the  tax-title 
was  originally  invalid,  yet  possession  held  under  it,  for  more 
than  ten  years,  must  bar  the  claim  of  the  true  owner,  un- 
less there  is  something  connected  with  the  latter's  title, 
which  renders  the  statute  of  limitations  inapplicable  to 
him. 

£3.]^  It: is  supposed  that,  .because  the  patent  under  which 
the  plaintiff  claims  was  not  issued  until  the  29th  Septem- 
ber, 1857,  the  statute  of  limitations  did  not  until  then  begin 
to  run  against  him,  and  the  defendant's  prior  possession  under 
color  of  title  did  not  operate  a  bar.  It  is  true,  that  the 
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statute  of  limitations  does  not  run  against  the  government; 
but  it  is  equally  true,  that  it  does  run  against  a  private  in- 
dividual who  holds  a  legal  title,  and  is  capable  of  main- 
taining ejectment. 

.  [4.]  It  is  too  late  now  to  doubt,  that  the  approved  con- 
veyance of  a  Creek  Indian  reservee,  under  the  treaty  of 
1832,  vests  in  the  grantee,  even  before  any  patent  is  issued, 
a  legal  title  upon  which  he  may  maintain  ejectment  for  the 
recovery  of  the  land* — Jones  v.  Inge,  5  Porter,  327  ;  Fipps 
v.  McGehee,  ib.  413;  Eosser  v.  Bradford,  9  Porter,  354; 
Stevens  v.  King,  21  Ala.  432;  Long  v.  McDougald,  23  Ala. 
413;  Tarver  v.  Smith,  at  the  last  term.  As  the  grantee  may 
thus  sue  for  the  recovery  of  the  land,  there  is  no  reason 
why  the  statute  of  limitations  should  not  run  against  him. 
It  was  shown  that  the  land  in  controversy  was  a  Creek 
Indian  reservation  under  the  treaty  of  1832 ;  that  the  re- 
servee sold  and  conveyedthe  same  to  Columbus  Mills ;  and 
that  the  conveyance  was  approved  by  the  president,  on  30th 
April,  1834.  By  this  conveyance,  Mills  acquired  a  legal 
title,  which  gave  him  the  right  to  maintain  ejectment ;  and 
the  transfers  proved  on  the  trial  did  not  divest  him  of  the 
right  and  title  thus  obtained,  if  for  no  other  reason,  because 
they  were  unsealed  writings. — Thrash  v.  Johnson,  6  Porter, 
458;  Ansley  v.  Nolan,  ib.  379;  Tarver  v.  Smith,  at  the  last 
term.  When,  therefore,  the  defendant  took  possession 
under  his  tax-title,  in  1845,  there  was  in  Mills  a  right  to 
recover  in  ejectment,  which  would  have  continued  to  reside 
in  him  until  the  patent  was  issued  in  1857,  if,  in  the  mean- 
time, it  had  not  been  barred  by  the  defendant's  adverse 
possession. 

The  patent  shows,  upon  its  face,  that  it  was  founded 
upon*  and  connected  with,  the  reservee's  conveyance  to 
Mills  and  the  transfers  subsequently  made.  It  is,  indeed, 
but  the  completion  of  the  inchoate  legal  title,  which  was 
vested  by  the  reservee's  conveyance,  and  which  was  suffi- 
cient, of  itself,  to  support  ejectment ;  and  as  the  pre-exist- 
ing title  on  which  the  patent  was  founded,  had  been  barred 
by  the  adverse  possession  of  the  defendant,  before  the  issu- 
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ance  of  the  patent,  the  right  of  the  defendant  is  not  affected 
by  it. — See,  further,  Goodlet  v.  Smithson,  5  Porter,  245 ; 
Stevens  v.  Westwood,  25  Ala.  716  ;  Jones  v.  Inge,  5  Porter, 
327;  Bullock  v.  Wilson,  ib.  338. 

As,  on  the  facts  proved,  the  statute  of  limitations  pre- 
sented a  complete  defense  to  the  action,  it  is  not  necessary 
for  us  to  notice  the  other  defense  relied  on. 

Judgment  affirmed.    . 


ANDREWS  vs.  KEEP. 

[MOTION  AGAIXST  SHERIFF  FOR  FAILURE  TO  MAKE  -MONEY  ox  FI.  FA.] 

1.  Where  motion  may  be  made. — A  failure  to  make  the  money  on  &fi.  fa,, 
•when  by  due  diligence  it  might  be  made,  is  a  "  failure  to  execute  pro- 
cess," (Code,  §  2600,)  for  which  the  sheriff  may  be  ruled,  either  in 
the  circuit  court  of  his  county,  or  in  the  court  to  which  the  process 
was  returnable. 

2.  Waiver  of  jury  trial. — If  the  defendant  makes  default,  it  is  the  duty 
of  the  court  to  render  judgment  on  the^evideuce,  (Code,  §  <J5i>9,)  with- 
out the  intervention  of  a  jury. 

APPEAL  from  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

THIS  was  a-fnotion  against  a  sheriff,  for  failing  to  make 
the  money  ou  jra  execution.  The  notice  was  issued  and 
executed  on  the  12th  April,  1858,  and  was  as  follows: 
"To  Warren  B.  Andrews,  sheriff  of  the  county  of  Dallas — 
You  will  take  notice,  that  whereas,  on  the  22d  November, 
1856,  James  M.  Keep  obtained  a  judgment  in  the  circuit 
court  of  Talladega  county,  against  one  Joseph  M.  N.B.  Nix, 
for  the  sum  of  $437  damages,  besides  $12  80  costs ;  and 
whereas,  also,  an  execution  issued  upon  the  same,  on  the 
5th  day  of  January,  1857,  and  soon  afterwards,  to-wit,  be- 
fore the  28th  January,  1857,  came  into  your  hands  as  sheriff 
of  the  county  of  Dallas,  (you  being  at  that  time  the  regu- 
larly qualified  and  acting  sherift  of  said  county  of  Dallas.) 
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whereby  you  were  commanded,  of  the  goods  and  chattels, 
lands  and  tenements  of  the  said  Nix,  to  make  the  said  dam- 
ages and  costs,  and  also  to  make  due  return  thereof  to  ^the 
next  term  of  said  circuit  court,  to  be  by  you  as  such  sheriff 
duly  executed ;  and  whereas,  also,  you  tailed  to  make  the 
money  on  said  execution,  or  any  part  thereof,  when  by 
the  use  of  due  diligence,  you  might  have  made  the  same : 
You  are  therefore  hereby  notified,  that  on  Saturday,  the 
sixth  day  of  the  term  of  the  circuit  court  of  Talladega 
county,  to  be  held  on  the  first  Monday  in  May  next,  'or  so 
soon  thereafter  as  the  court  will  entertain  the  ,same,  the 
said  James  M.  Keep  will  move  said  court  for  a  judgment 
against  you,  for  the  amount  of  said  execution,  interest,  and 
ten  per  cent,  damages  thereon." 

On  the  22d  May,  1860,  the  following  judgment  was  ren- 
dered in  the  cause  :  "  Came  the  plaintiff,  by  his  attorney ; 
and  the  defendant,  Warren  B.  Andrews,  being  called,  came 
not,  but  wholly  made  default.  Thereupon,  the  plaintift 
produced  and  read  to  the  court  the  following  notice,  made 
on  the  motion  docket  of  this  court  at  the  May  term,  185S, 
against  the  said  Andrews,  sheriff  of  Dallas  county  afore- 
said ;  and  showed  that  the  same  was  made  in  open  court, 
and  had  been  regularly  continued  to  the  present  term,  and 
that  notice  had  been  served  on  said  Andrews  personally,  by 
the  coroner  of  Dallas  county,  on  the  12th  day  of  April,  1858; 
which  said  notice,  and  the  return  thereof,  are  as  follows," 
&c.  "Thereupon,  on  motion  of  the  plaintiff's  attorney, 
the  court  proceeded  to  hear  and  determine  the  motion,  and 
render  judgment  upon  the  evidence;  and  the  plaintiff 
offered  evidence,  to  .the  satisfaction  of  the  court,  showing 
the  truth  of  the  facts  in  the  notice  above  set  forth.  It  is 
therefore  considered  by  the  court,  that  the  plaintiff,  James 
M.  Keep,  recover  of  Warren  B.  Andrews  the  sum  of 
$616  66,  the  same  being  the  amount  of  said  execution, 
and  interest,  and  ten  per  cent,  damages,  together  with  the 
cost  of  this  motion,  to  be  taxed  by  the  clerk  of  this  court ; 
for  which  let  execution  issue." 

The  assignments  of  error  are :  1st,  that  the  court  had  no 
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jurisdiction  of  the  motion ;  2d,  that  the  court  had  no  power 
to  render  judgment  without  the  intervention  of  a  jury; 
and,  3d,  that  the  court  erred  in  rendering  judgment  on 
the  notice  and  evidence,  as  shown  in  the  record. 

BYRD  &  MORGAN,  and  GEO.  W.  GAYLE,  for  appellant. 
L.  E.  PARSONS,  contra. 

E.  W.  WALKER,  J.— [1.]  To  <"  execute  process"  is  to 
perform  its  mandate.  The  mandate  of  a  fieri  facias  is,  that 
of  the  property  of  the  defendant  the  sheriff  cause  to  be  made 
a  specified  sum  of  money ;  and  if  the  sheriff  has  failed  to  do 
this,  he  has  failed  to  execute  ihefi.fa.  Hence,  we  conclude, 
that  a  failure *to  make  the  money  on  an  execution,is  a  failure 
to  execute  process,'"  within  the  meaning  of  section  2600  of 
the  Codes;  and,  consequently,  that  the  motion  for  this  de- 
fault may  be  made,  either  in  the  circuit  court  of  the 
county  in  which  the  sheriff  was  acting  officially  .at  the 
time  of  the  .default,  or  in  the  court  to  which  the  process 
was  returnable.  We  adopt  this  construction  of  the  statute 
the  more  readily,  as  we  are  satisfied  that  the  practice  of 
the  bar  of  the  State  has  been  in  conformity  with  it. 

[2.]  The  court  committed  no  error  in  •rendering  judgment 
without  the  intervention  of  a  jury.  In  reference  to  this 
class  of  motions,  the  Code  provides,  that  "  the  court  must 
hear  and  determine  the  motion,  and  render  j  udgment  upon 
the  evidence,  without  a  jury,  unless  an  issue  is  tendered, 
and  a  jury  trial  demanded." — Code,  §  259ft.  Here,  the 
defendant  did  not  tender  an  issue,  an<3  demand  a  jury  trial ; 
and  it  was  the  duty  of  the  court,  on  proof  of  the  requisite 
facts,  to  render  judgment  for  ithe  plaintiff. — See  Irwin  v. 
Scruggs,  32  Ala.  516. 

The  motioa  alleges  all  the  facts  necessary  to  render 
the  defendant  liable ;  and  the  minute-entry,  after  setting 
out  the  notice,  recites  that  the  plaintiff  offered  evidence  to 
the  satisfaction  of  the  court  showing  the  truth  of  the  facts 
therein  set  forth.  This  sufficiently  shows  that  the  evidence 
authorized  the  judgment. 

Judgment  affirmed. 
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WALLER  vs.  SULTZBACHER  &  PAIGE. 

[ACTION  ON  OPEN  ACCOUNT. FOR  GOODS  SOLD  AND  DELIVERED.] 

I  'Conditional  continuance. — Where  a  continuance  is  granted  to  the  de- 
fendant, on  the  condition  that,  if  the  costs  are  not  paid  within  ninety 
days  after  the  adjournment  of  the  court,  his  plea  shall  be  stricken 
from  the  file,  and  the  plaintiff  have  judgment  by  nil  dicit ;  if  the 
costs  are  not  paid  within  the  specified  time,  the  court  may,  at  the 
next  term,  strike  the  plea  irom  the  file,  and  render  judgment  by  nil 
dicit  for  the  plaintiff.  . 

2.  .Assignment  qf  error  not  insisted  on.-^In- civil  cases,  the  appellate  court 
will  notice  only  those  assignments  of  error  which  are  insisted  on  by 
the  appellant's  counsel  in  his  brief  or  argument. 

APPEAL  from,  the  Circuit  Court  of  Tallapposa. 
Tried  before  the  Hon.  -ROBERT-  DOUGHERTY. 

THIS  action  was  brought  by  the  appellees,  was  corn-* 
rnenced  by  attachment,  and  was  founded  on  an  open 
account  for  goods  sold  and  delivered.  .  At  the  fall  term, 
I860,  an  entry  was  made  in  the  case  in  the  following 
words:  "  Came  the  •  parties,  by  their  attorneys  ;  and  this 
cause  is  continued  >by  the  defendant,  upon  the  payment  of 
the  costs  of  the  term;  and.  this  is  made  a  condition  prece- 
dent, with  the  further  condition  that,  if  the  said  costs  are 
not  paid  in  ninety  days  after  the  adjournment  of  this  court, 
the  defendant's '  plea  shall  be  stricken  from  the  file,  and 
the  plaintiffs  shall  have  j  udgment  by  nil  dicit,  with  inquiry; 
which  condition  is  accepted  by  the  defendant,  and  the  de- 
fendant admits,  in  open  court,  that  the  account  sued  on  is 
correct ;  and  the  cause  is  continued."  At  the  next  term, 
as  the  bill  of  exceptions  states,  "when  the  cause  was  called, 
the  plaintiff's  counsel  inquired  if  the  order  of  the  last  term 
had  been  complied  with ;  to  which  the  clerk  replied,  that 
it  had  not,  and  that  the  costs  had  not  been  paid.  The  de- 
fendant's counsel  then  asked,  if  the  court  would  allow  the 
defendant  to  pay  the  costs  then,  as  a  compliance  with  the 
said  order  ;  which  the  court  refused  to  allow,  but  required 
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the  plea  to  be  withdrawn,  and  the  correctness  of  the  ac- 
count admitted,  and  then  rendered  judgment  by  nil  elicit 
for  the  plaintiffs,  with  a  writ  of  inquiry."  The  defendant 
reserved  an  exception  to  this  ruling  of  the  court,  and  he 
now  assigns  the  same  as  error,  together  with  another  rul- 
ing of  the  court  on  the  execution  of  the  writ  of  inquiry, 
which  requires  no  particular  notice.  . 

J.  FALKNER,  for  appellant. 
BROCK  &  BARNES,  contra. 

R.  W.  WALKER,  J.— One  of  the  conditions  upon 
which  the  defendant  obtained  the  continuance  at  the  fall 
term,  1860,  was,  that  if  the  costs  were,  not  paid  in  ninety 
days  after  the  adjournment  of  the  court,  the  defendant's 
plea  should  be  stricken  from  the  file,  and  the  plaintiffs  have 
judgment  by  nil  elicit,  with  inquiry.  The  defendant  did  not 
question  the  right  of  the  court  to  impose  these  terms,  but 
accepted  the  same.  The  order  of  the  court  became  there- 
by an  agreement  of  record  between  the  parties,  and  the 
defendant  cannot  complain  that  it  was  enforced  against  him. 
The  record  shows  that  the  costs  were  not  paid  within  the 
ninety  days ;  and  accordingly  the  court  did  not  err  in 
striking  the  defendant's  plea  from  the  file,  and  giving  the 
plaintiff  judgment  by  nil  dicit. — See  Goiven  v.  Jones,  20  Ala. 
128 ;  M.  <£•  W.  P.  Railroad  Company  v.  Perssc,  Taylor  & 
Co.,  25  Ala.  537  ;  Code,  §  743. 

[2.]  The  assignment  of  error  relating  to  the  exclusion 
of  evidence  on  the  execution  of  the  writ  of  inquiry,  is  not 
insisted  on  in  the  appellant's  brief,  and  we  will  not  con- 
sider it. 

Judgment  affirmed, 
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McDOUGALD'S  ADM'R  vs.  CAREY. 
[CREDITOR'S  BILL— BILL  OF  REVIEW.] 

1.  Succession  to  trust  estate  on   death  of  trustee;  presumed  existence  of 
common  law  elsewhere. — By  statute  in  this  State,  (Code,  §  1323,)  on  the 
death  of  the  sole  trustee  of  an  express  trust,  the  trust  estate  does  not 
pass  to  his  heirs  or  personal  representatives ;  but  the  rule  at  common 
law  was  different,  and  that  rule  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  prevail  in  a  sister  State ;  yet  &  personal 
representative,  appointed  in  another  State,  would  have  no  right,  by 
virtue  of  that  appointment,  to  maintain  a  suit  here  to  enforce  pay- 
ment of  a  debt  due  to  the  trust  estate  out  of  the  debtor's  assets. 

2.  Heviror  of  appeal. — On  the  death  of  a  sole  trustee  of  an  express  trust, 
appointed  in  a  foreign  jurisdiction  where  the  common  law  prevailfi, 
pending  an  appeal  from  a  decree  in  chancery  obtained  by  .him  here, 
the  appeal  must  be  revived  against  his  .successor  in  th*  .trust  ap- 
pointed here. 

t 

APPEAL  from  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

The  original  bill  in  this  case  was  filed  on  the  30th  May, 
1851,  by  Edward  Carey,  as  the  assignee  of  the  Bank  of 
Columbus,  Georgia,  on  behalf  of  himself  and  the  other 
creditors  of  Daniel  McDougald,  deceased,  against  Jesse 
Wilkerson,  as  the  administrator  of  said  McDougald,  and 
others.  Its  object  was  to  enforce  payment  of  certain  debts 
due  and  owing  to  the  Bank  of  Columbus  by  said  McDou- 
gald, out  of  assets  belonging  to  his  estate ;  to  foreclose  a 
mortgage,  or  deed  of  trust,  executed  by  said  McDougald, 
by  which  certain  lands,  slaves,  and  other  property  were 
conveyed  to  Seaborn  Jones  and  R.  B.  Alexander,  as  trustees ; 
and  to  enjoin  a  sale  of  the  property  by  the  administrator. 
On  final  hearing,  on  pleadings  and  proof,  at  the  November 
term,  1855,  the  chancellor  dismissed  the  bill.  In  March, 
1856,  Carey  filed  a  bill  of  review,  to  which  ihe  defendant 
Wilkerson  interposed  a  demurrer.  At  the  November  term, 
1858,  on  final  hearing  of  the  bill  of  review,  the  chancellor 
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overruled  the  demurrer,  and  rendered  a  decree,  reversing 
and  annulling  the  decree  on  the  original  bill,  and  ordering 
the  cause  to  be  reinstated  on  the  docket  and  re-heard. 
From  this  decree  an  appeal  was  sued  out  by  the  defendant 
Wilkerson,  returnable  to  the  January  term,  1860.  At  the 
June  term,  1860,  the  death  of  Carey  was  suggested  ;  and 
it  was  thereupon  ordered  by^the  court,  "that  a  scire  facias 
issue  to  his  representative,  when  known,  to  revive."  At 
the  January  term,  1861,  a  motioa  was  submitted  by  the 
counsel  of  the  appellee  to  dismiss  the  appeal,  on  account 
of  the  failure  to  revive  ;  and,  at  the  same  time,  the  appel- 
lant's counsel  asked  for  an  extension  of  time  within  which 
to  make  the  necessary  revivor.  These  motions  were  con- 
tinued until  the  present  term,  when  the  following  opinion 
was  delivered. 

GrOLDTHWAITE,    RlCE    &   SEAIPLE,  and  CrEO,  D.   HOOPER, 

for  appellant. 
W.  J*.  CHILTON,  L.  E.  PARSONS,  and  D.  CLOPTOX,  eontra. 

A.  J.  WALKER,  C.  J. — The  appellee  obtained  a  decree 
.in  the  chancery  court.  The  appellant,  being  defendant 
therein,  appealed.  Afterwards,  the  appellee  died.  The 
appellee  was  only  interested  as  a  trustee.  The  question  is 
now  presented,  in  whose  name  shall  the  appeal  be  revived. 
Section  1323  of  the  Code  provides,  that  upon  the  death  of 
a  sole  or  surviving  trustee  of  an  express  trust,  the  trust 
estate  does  not  descend  to  the  heirs,  or  pass  to  his  personal 
representatives.  Under  this  law,  it  is  very  clear  that  a 
trust,  created  and  subsisting  in  this  State,  would  not  pass, 
on  the  death  of  the  trustee,  to  the  heir  or  personal  repre- 
sentative of  the  deceased  trustee,  however  the  rule  may 
have  been  at  common  law. — Maulden,  Montague  &  Co.  v. 
Armistead,  14  Ala.  702. 

But,  in  fact,  the  trust  here  was  created  in  Georgia  ;  and 

the  suit  was  instituted  for  the  purpose  of  collecting  a  debt 

due  the  trust,  out  of  an  alleged  debtor's  assets  in  the  State 

of  Alabama.     These  facts  can  not  change  the  aspect  of 

21 
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the  question.  The  common  law  is  presumed  to  prevail  iu 
Georgia;  and  by  the  common  law,  the  trust  title,  as  to 
personalty,  passes  upon  the  death  of  the  trustee  to  his 
personal  representative. — Maulden,  Montague  &  Co.  v, 
Armistcacl,.  siqira;  Powell  v.  Knox,  }6  Ala.  3G4  ;  Hill  on 
Trustees,  303 ;  Lewin  on  Trusts,  260,  279.  Presuming 
the  common  law  to  prevail  in  Georgia,  we  must  intend 
that  the  title  to  the  personalty  in  that  State,  belonging  to 
the  trust,  passed  to  the  personal  representative  of  the 
trustee. 

The  personal  representative,  appointed  in  Georgia,  could, 
however,  exercise  no  authority  beyond  the  jurisdiction  in 
which  he  was  appointed,  and  would,  therefore,  have  no 
authority,  by  virtue  of  his  appointment  in  Georgia,  .to 
maintain  a  suit  for  the  purpose  of  enforcing  the  payment 
of  a  debt  due  to  the  trust  out  of  assets  of  the  debtor  in 
the  State  of  Alabama. — Harrison  v.  Mahorner,  14  Ala.  829^ 
It  would,  therefore,  be  necessary,  in  the  absence  of  our 
statute,  that  an  administration  should  be  taken  out  in  this 
State,  in  order  that  a  proper  party  might  be  substituted 
for  the  deceased  trustee.  ,  As,  however,  our  statute  does 
.not  permit  the  succession  of  an  administrator  to  the  title 
of  the  trustee,  it  is  indispensable,  that  a  trustee  should  be 
appointed  in  this  State,  as  the  successor  of  the  deceased 
trustee  ;  and  the  trustee  so  appointed  is  the  proper  party, 
against  whom  the  appeal  should  be  revived,  in  -lieu  of 
the  deceased  appellee.  It  is  our  duty  to  exercise  a  "gen- 
eral superintendence  and  control  of  inferior  jurisdictions." 
This  we  can  not  do  in  this  case  without  making  the  suc- 
cessor of  the  deceased  trustee  a  party.  We  therefo re- 
decide,  that  a  revivor  against  the  successor  when  appointed 
shall  he  had,  and  that  for  that  purpose  a  scire  facias  may 
issue. — Jordan  v.  Abercrombie  &  Thompson,  15  Ala.  580. 

We  are  requested  by  the  appellant  to  decide,  whether  it 
is  competent  for  him  to  apply  to  the  court  of  proper  juris- 
diction for  the  appointment  of  a  trustee.  This  question 
we  do  not  suppose  it  is  important  for  us  to  decide.  We 
presume,  that  now,  when  it  is  definitely  settled  that  the 
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proper  party  is  a  successor  of  the  deceased  trustee  ap- 
pointed by  the  proper  tribunal  in  this  State,  those  who  are 
beneficially  interested  in  the  trust  will  take  steps  to  have 
such  trustee  appointed  by  the  next  terra  of  this  court.  If 
they  should,  however,  fail  to  do  so  before  the  next  term  of 
the  court,  weXvill  then  consider  what  further  order  it  may 
be  necessary  for  us  to  make. 

The  motion  to  dismiss  the  appeal  is  overruled,  and  fur- 
ther time  is  allowed  to  the  appellants  within  which  to 
revive  the  appeal. 


V--  .-••'•;-    '  ;.'•'      •->•'.'.>->•/  j->f/iV-s4-  ' M1*. t.'',:;**1*,^;    ;/  '.^Vt?- /• -,  K- 

McGEHEE'S  ADM'R  w.  GEORGE. 

.  r >-"*,«  :  *,  -*^>.  j5..  -!'.-'.^"',.     ^f'-^^y1'?''-'   'i-  ^s\^-v  ^:-t-  V  «.';!%-•'.>  .^Vo.";'* 
[BIL.I,  ix  E<JUCTY  to  ENJOIX  s^i.^  UXDEB,  MORTGAGK.] 

1-  Equitable  relief  against  usury^ — Where  a  debtor  borrows  money  at 
usurious  interest,  gives  a  mortgage  or  deed  of  trust  to  secure  its  pay- 
ment, and  afterwards  comes  into  equity  for  relief,  he  will  be  required 
t"6  pay  tli e  principal  sum  due,  "with  legal  interest  thereon;  but  rests 
Avill  not  be  allowed  at  each  renewal  of  the  debt,  so  as  to  convert  the 
legal  interest  then  due  into  principal. 
t  •  -.;•;.<•  t-j  '  •••  5 ./_•*•>'.  . -'  *\  « .''!r'.-,  t  ;  .'  •  ?V 

APPEAL  from  the  Chancery  Court  of  Talladega, 
Heard  before  the  Hon.  JOHN  FOSTER. 

THE  bill  in  this  case  was  filed  by  John  Henderson,  as  the 
administrator  of  Samuel  C.  McGehee,  deceased,  against 
Charles  H.  George;  asking  an  injunction,  to  restrain  the 
defendant  from  selling  slaves  under  a  power  of  sale  con- 
tained in  a  mortgage  given  to  him  by  said  McGehee,  on  the 
ground  of  usury  in  the  secured  debt,  and  an  account  of  the 
amount  actually  due  on  the  mortgage  debt.  The  defendant 
admitted  the  charge  of  usury,  but  not  to  the  extent  alleged 
in  the  bill ;  and  he  appended  to  his  answer  a  statement  of 
the  debt,  showing  a  balance  of  $1505  55  in  his  favor,  on 
the  3d  February,  1859.  At  the  August  term,  1860,  on 
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motion  to  dissolve  the  injunction,  the  -chancellor  required 
the  complainant  to  pay  into  court  the  sum  of  $1536,  which 
was  paid  over  to  the  defendant  on  his  executing  a  refund- 
ing bond.  At  the  February  term,  1861,  the  cause  was 
submitted  for  final  decree,  on  the  bill  and  answer ;  when 
the  chancellor  rendered  a  decree,  dissolving  the  injunction 
as  to  $168  30  of  the  mortgage  debt,  and  perpetuating  it 
as  to  the  residue;  and  his  decree  is  now  assigned  as  error 
by  the  complainant. 

JOHN  HENDERSON,  for  .appellant. 
McGnEE  &  BRADFORD,  contra. 

STONE,  J. — The  doctrine  is  too  well  settled  to  admit 
of  further  controversy,  that  when  one  who  has  made  a 
usurious  promise,  conies  into  equity  for  relief,  in  a  -case  in 
which  he  has;  by  his  own  voluntary  act,  deprived  himself 
of  the  opportunity  to  appear  and  plead  the  usury  in  the 
character  of  defendant,  .he  is  required  to  pay  the  principal 
sum  due,  and  legal  interest  thereon. — Hunt,  Froivncr,  et  aL 
v.  Acre,  Johnson,  et  aL,  28  Ala.  58ft. 

In  the  present  case,  Mr.  McGehee  executed  a  mortgage 
security,  with  power  of  sales  and  he  thus  armed  his  cred- 
itor with  the  power  to  coerce  the  collection  of  his  demand, 
without  any  resort  to  legal  proceedings.  Hence,  to  relieve 
himself  of  the  usury,  it  becomes  necessary  for  Mr. 
McGehee's  personal  representative  to  become  the  actor ; 
and  the  rule  above  declared  casts  on  him  the  duty  ot  pay- 
ing both  principal  and  lawful  interest. 

The  record  inform  us,  that  the  debt,  for  the  security  of 
which  the  present  mortgage  was  executed,  was  renewed 
one  or -more  times;  and  in  each  instance,  usurious  interest 
was  embraced  in  the  body  of  the  note.  The  chancellor,  in 
adjusting  the  account,  allowed  rests  to  be  made;  and  at 
each  renewal,  the  lawful  interest  which  had  then  accrued, 
was  regarded  as  principal,  bearing  interest  from  that  time. 
This  is  shown  by  the  amount  for  which  the  decree  was 
rendered. 
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In  this  we  feel  bound  to  hold  that  the  chancellor  erred. 
The  usurious  notes,  while  they  were  good  and  valid  obliga- 
tions for  the  principal  sum  due,  are  invalid,  and  cannot  be 
enforced,  for  anything  beyond  that  sura.  They  cannot  be 
regarded  as  a  renewal  of  the  debt  in  such  form  as  to  sink 
the  interest  accrued,  and  constitute  it  a  part  of  the  prin- 
cipal. To  allow  them  such  operation,  would  be  to  enforce 
them  for  a  sum  beyond  the  principal. — Code,  §  1523.  True, 
the  mortgage  in  such  a  case  as  this  stands  as  a  security  for 
the  principal  and'  simple  interest;  but  this  rests  on  the 
fundamental  principle  of  the  court  of  chancery,  which 
requires  of  a  complainant  that  he  shall  do  equity  before 
he  demands  it  at  the  hands  of  another. 

The  case  of  Pearson  v.  Bailey,  23  Ala.  537,  was,  in  many 
of  its  features^  like  the  present  one.  In.  that  case,  as  in 
this,  the  original  contract,  and  the  subsequent  renewals, 
-were  severally  usurious;  and  the  bill  was  filed  by  the 
mortgagor,  to  arrest  the  sale,  and  let  in  the  defense  of 
usury.  The  chancellor  relieved  the  debtor  from  the  pay- 
ment of  any  sum  beyond  the  principal  and  simple  interest 
upon  it ;  and  this  court  affirmed  the  decree, — remarking 
that  the  mortgage  itself  was  tainted  with  usury,  and  could 
not  be  allowed  to  stand  as  a  security  for  any  more  than  the 
balance  really  due  of  the  original  debt,  and  eight  per  centum 
per  annum  interest  thereon.  This  case  seems  precisely  in 
point  with  the  present,  and  is  conclusive  of  it. — See,  also, 
Eslava  v,  Lepretre,  21  Ala,  530;  Gray  v.  Brown,  22  Ala. 
273. 

In  the  final  decree,  the  chancellor  dissolved  the  injunc- 
tion as  to  the  sum  of  $168  30,  and  perpetuated  it  as  to 
the  residue  of  the  demand.  By  a  prior  decretal  order,  the 
complainant  had  been  required  to  pay  $1536.  Computing 
simple  interest  on  the  sum  actually  due,  untainted  wittf 
usury,  as  we  gather  the  same  from  the  pleadings,  we  find 
that  the  chancellor's  decree  required  of  the  complainant 
the  payment  of  some  twenty-two  dollars  more  than  was 
due.  The  injunction  should  have  been  dissolved  for 
$146  30,  and  perpetuated  as  to  the  balance.  We  reverse 
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the  decree  of  the  chancellor,  and  here  render  a  final  decree 
in  the  cause,  for  the  correct  amount  as  stated  above;  the 
cost  of  this  court  to  be  paid  by  the  appellee. 


AICARDI  vs.  STRANG,  MURRAY  &  GO. 

[ACTION   FOR  PRICE    OF  OOODS   SOLD    AND   DEIJVERED.] 

•  •-.      ./     .;fvjrf'     ,:,  v^»*,..v;t.  •-.',>;  ;;•..•/.'..';  -^.  ; 

J.  Deposition  ;  waiver  of  notice. — Filing  cross-interrogatories,  without  ob- 
jecting to  the  failure  to  give  notice  of  the  residence  of  the  witness 
and  the  name  of  the  commissioner,  (Session  Acts  1859-6$,  p.  20,)  is  a 
waiver  of  the  notice. 

2.  Failure  to  answer  crosfrinterrvg allies  fully. — When,  a  substantial  an- 
swer is  given  to  a  cross-interrogatory,  and  the  deposition  contains, 
nothing  to  show  that  the  witness  sought  to  evade  a  disclosure  of  facts 
within  his  knowledge,   his  deposition  will  not  be  suppressed  on  ac- 
count $x  his  failure  to  answer  specifically  all  the  different  parts  of  the. 

.  interrogatory. 

3.  Competency   and  examination    of  defendant    as  witness-  for  co-defend- 
ant.— Where  two  persons  are  sued  as  late  partners,  fw  the  price  of 
goods  sold  awd  delivered  to  one  of  them,  and  a  judgment  by  default 
is  taken  against  the  one    to   whom   the   goods    were  sold  and  de- 
livered, he  is  a  competent  witness  for  his  co-defendant,  to  disprove 
the  alleged  partnership,  though  he  cannot  be   compelled  to  testify 
against  his-  consent ;  and  where  the  bill  of  exceptions  shows  that  he. 
was  excluded  on  the  plaintiff's  motion,  and  does  not  show  that  he  ob- 
jeqted  to  testifying,  the  appellate  court   cannot  presume  that  he  waa 
excluded  on  account  of  b.is  own  unwillingness  to  testify. 

APPEAL,  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  NAT.  COOK.  *••  •'**•' 

THIS  action  was  brought  by  the  appellees,  against  An- 
tonio Aicardi  and  Robert  J.  Travers,  as  late  partners,  to 
recover  the  price  of  certain  goods  sold  and  delivered  to 
said  Travers.  A  judgment  by  default  was  taken  against 
Travers.  Aicardi  pleaded — "1st,  the  general  issue  ;  2d, 
that  the  defendants  are  not,  and  never  have  been  partners  ; 
and,  3d,  the  statute  of  frauds  ;"  and  issue  was  joined  on 
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each  of  these  pleas.  Before  entering  on  the  trial,  as  ap- 
pears from  the  bill  of  exceptions,  the  defendant  Aicardi 
moved  to  suppress  the  deposition  of  B.  Bovvden,  "on  the 
ground  that  no  notice  had  been  given  to  him,  or  his  coun- 
sel, of  the  names  or  residences  of  the  commissioners,;"  but 
the  court  overruled  the  motion,  because  it  appeared  that  he 
had  filed  cross-interrogatories  to  the  witness,  without  ob- 
jecting to  the  want  of  notice  ;  to  which  ruling  and  deci- 
sion the  defendant  excepted.  The  defendant  then  moved 
to  suppress  the  deposition,  because  the  witness  had  failed 
to  answer  specific  portions  of  the  first  cross-interrogatory, 
and  reserved  an  exception  to  the  overruling  of  his  objec- 
tion. This  interrogatory,  and  the  answer  thereto,  were  in 
the  following  words,  the  italics  showing  the  portions  on 
which  the  motion  to  suppress  was  founded  : — 

"  If  you  say  that  any  goods  were  sold  by  the  plaintiffs 
to  the  defendants,  or  either  of  them,  please  give  in  your  an- 
swer to  this  interrogatory  a  statement  of  all  the  goods  sold  by 
them,  to  either  of  the  defendants,  since  the  1st  January,  1856. 
State,  also,  when  each  of  said  bills  was  made,  for^how 
much,  and  by  whom.  Were  any  of  said  bills  closed  by 
note  ?  If  yea,  by  ivhose  note,  and  for  what  amount  ivcre 
they  given  f  To  which  of  the  defendants  was  each  of  said 
lills  of  goods  sold  f  ~by  which  of  them  ivas  each  paid,  and 
^vhen?"  —  Answer:  "I  cannot  give  a  statement  of  all' 
the  goods  sold  by  plaintiffs  to  defendants  since  1st  January, 
1S56  ;  nor  can  I  state  when  each  of  said  bills  was  made, 
nor  for  how  much,  nor  by  which  of  the  defendants.  I 
cannot  do  this,  because  I  have  not  the  plaintiffs'  books 
present,  nor  have  I  any  memorandum'  that  would  enable 
me  to  make  the  desired  statement.  Some  of  the  said  bills 
were  closed  by  note,  for  the  reason  given  in  my  direct  an- 
swers. They  were  closed  by  the  note  of  R.  J.  Travers  ; 
one  for  about  $400,  or  over  ;  one  for  $175  58.  He  gave 
other  notes,  which  have  been  paid  by  remittances  by  mail .; 
and  my  understanding  is,  that  they  were  paid  by  the  de- 
fendant Aicardi.  I  have  already  said,  that  I  cannot  state 
to  which 'of  the  defendants  the  different  bills  were  sold  ; 
nor  can  I  state  when  they  were  paid." 
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"  During  the  progress  of  the  trial,  Aicardi  offered  the 
defendant  Travers  as  a  witness,  to  prove  that  no  partner- 
ship had  ever  existed  between  them.  The  plaintiff  ob- 
jected to  his  being  examined,  on  the  ground  that  he  was 
incompetent ;  the  court  sustained  the  objection,  and  would 
not  let  said  witness  be  examined  ;  to  which  the  defendant 
Aicardi  excepted." 

The  several  rulings  of  the  court  to  which,  as  above 
stated,  exceptions  were  reserved,  are  now  assigned  as  error, 

WHITE  &  PORTIS-,  for  appellant. 
D.  S.  TROT,  contra.. 

R.  W.  WALKER,  J. — In  the  case  of  depositions  taken 
upon  interrogatories,  the  statute  requires  the  party  taking 
the  same  to  give  the  adverse  party  notice  of  the  residence 
of  the  witness,  and  of  the  name  of  the  commissioner;  and 
provides  that,  "on  his  failure  to  give  such  notice,  unless 
waived  by  the  adverse  party,  the  deposition  shall  be  sup- 
pressed."—Acts  18-59-60,  p.  20.  The  waiver  of  the 
required  notice  may  be  implied,  as  well  as  express  ;  and  it 
may  well  be  inferred  from  any  affirmative  act  of  the  adverse 
party,  amounting  to  an  admission  of  the  right  of  the  party 
filing  the  interrogatories  to  take  the  deposition  upon  them 
without  giving  the  notice,-.  The  filing  of  cross-interroga- 
tories, without  objecting  to  the  failure  to  give  the  required 
notice,  must  be  deemed  an- tact-  of  this  character.  The 
crossing  of  the  interrogatories  would  be  a  work  of  super- 
erogation, if  the  adverse  party  could  not  properly  proceed 
with  the  taking  of  the  deposition  ;  and  to  permit  the  depo- 
sition to  be  afterwards  suppressed,  upon  the  ground  of 
want  of  notice,  would  enable  parties  to  experiment,  at  the 
expense  of  their  antagonists,  upon  the  testimony  of  the 
witnesses.— See  McCreary  v.  Turk,  29  Ala.  244. 

2.  All  the  questions  contained  in  the  first  cross-inter- 
rogatory to  the  witness  Bowden  received  a  substantial 
answer;  and  as  we  can  discover  nothing  to  justify  the 
conclusion  that  the  witness  was  seeking  to  evade  the  dis- 
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closure  of  his  knowledge  of  the  facts,  we  think  the  court 
did  not  err  in  refusing  to  suppress  his  deposition  on  this 
ground* 

3.  It  is  very  clear  that  the  defendant  Travers,  against 
whom  judgment  by  default  had  been  rendered,  was  a 
competent  witness  for  his  co-defendant,  to  prove  that  they 
were  not  partners, — Scott  v.  Jones,  5  Ala.  694  ;  Gooden  v. 
Morrow,  8  Ala.  489.  It  is  true  that  he  could  not  be  com- 
pelled, against  his  consent,  to  testify  for  his  co-defendant ; 
and  that  the  bill  of  exceptions  does  not,  in  express  terms, 
state  that  he  was  willing  to  be  examined  ;  but  this  court 
will  not  presume  that  he  was  excluded  on  this  ground, 
when  it  does  not  appear  that  any  objection  whatever  was 
made  by  him,  but  that  on  his  being  offered  as  a  witness  the 
court  refused  to  allow  him  to  testify  on  objection  made  by 
the  plaintiff. 

For  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 


RIVES,  BATTLE  &  CO.  v*  WALTHALL'S  EX'RS. 
[BILL  IN  EQUITY  BY  CREDITOR  TO  HAVE  MORTGAGE  DECLARED  VOID 

OR   FORECLOSED.] 

1.  Validity  of  mortgage. — The  case  of  WalthalF's  Executors  r.  Rives,  Bat- 
tle $  Co.,  (<54  Ala.  91.)  as  to  the  validity  of  a  mortgage  given  to  indem- 
nify a  surety,  re-affirmed. 

2.  What  relief  may  l>e  had  under  alternative  prayers. — Whether  a  creditor 
may  file  his  bill  in  a  double  aspect,  asking  to  have  a  mortgage,  exe- 
cuted by  his  debtor,  declared  fraudulent  and  void,  or,  if  valid,  fore- 
closed for  his  benefit,  is  a  question  which  was  not  decided  on  the 
former  appeal  in  this  case,  as  erroneously  stated  in  the  second  head- 
note  of  the  former  report  of  the  case,  (34  Ala.  91,)  and  which  it  is 
unnecessary  now  to- decide,  since  the  bill  does  not  contain  alternative 
allegations  to  support  the  alternative  prayers. 

3.  What  relief  may  be  had  under  creditor's  Mil. — A  creditor's  bill,  to  ob- 
tain satisfaction  of  a  judgment  out  of  the  debtor's  assets,  cannot  be 
maintained,  either  under  the  act  of  1844,  (Session  Acts  1843-4,  p.  107,) 
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or  independently  of  tliat  act,  when  it  shows  that  all  the  assets  are 
covered  by  valid  mortgages,  and  does  not  make  out  a  case  for  the 
foreclosure  of  the  mortgages. 

4.  Facts  occurring  after  filing  of  bill,  no  ground  for  relief. — The  equity  of 
a  bill  cannot  be  supported  by  facts  occurring  after  the  commencement 

.  of  the  suit,  nor  can  such  facts  be  made  the  basis  of  relief,  v 

5.  Amendment  of  bill. — Under  the  act  approved  February  8, 1858,  "amend- 
atory of   proceedings  in  chancery,"  (Session  Acts,  1857-8,  p.  230,) 
the  chancellor  has  a  discretionary  power  to  prescribe  the  terms  on 
which  an  amendment  of  the  bill  shall  be  allowed. 

APPEAL  from  the  Chancery  Court  of  Perry, 
Heard  before  the  Hon.  JAMES  B.  CLAKK. 

THE  original  bill  in  this  case  was  filed  on  the  20th  Jan- 
uary, 1847,  by  Rives,  Battle  &  Co.,  as  judgment  creditors 
of  Thomas  II.  Hill,  against  said  Hill  and  Richard  B.  Wal- 
thall;  and  sought  to  have  a  mortgage,  executed  by  said 
Hill  to  Walthall,  declared  fraudulent  and  void  as  to  com- 
plainants, or  foreclosed  for  their  benefit.  Separate  answers 
were  filed  by  the  defendants,  insisting  on  the  validity  of 
the  mortgage,  but  admitting  most  of  the  other  material 
allegations  of  the  bill,  and  demurring  to  the  bill  for  want 
of  equity.  Walthall  died  pending -the  suit,  and  his  execu- 
tors were  brought  in  by  bill  of  revivor  and  supplement. 
The  chancellor  overruled  the  demurrer,  and,  on  final  hear- 
ing on  pleadings  and  proof,  rendered  a  decree  for  the  com- 
ptainants  ;  setting  aside  the  mortgage  as  fraudulent,  order- 
ing an  account,  &c.  On  appeal  to  this  court,  at  its  January 
term,  1859,  the  chancellor's  decree  was  reversed,  and  the 
cause  remanded ;  the  court  holding,  that  the  bill  was  want- 
ing in  equity,  because  it  no  where  alleged  that  Hill  was 
the  defendant  in  the  complainants'  judgment ;  and  that  the 
mortgage  from  Hill  to  Walthall  was  valid. — See  the  case 
reported  in  34 -Ala.  91-97. 

Before  the  former  hearing,  a  supplemental  bill  was  filed, 
alleging  that  Edward  S.  Jones  and  Benjamin  Borden,  as 
trustees  under  a  marriage  settlement  between  Hill  and  his 

O 

wife,  had  possession  of  some  of  the  slaves  embraced  in  the 
mortgage  from  Hill  to  Walthall,  and  were  receiving  the 
hires  and  profits  \  and  said  Jones  and  Borden  were  made 
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defendants  to  the  bill.  After  the  remandment  of  the 
cause,  the  plaintiffs  asked  leave  to  amend  their  bill,  by  add- 
ing an  averment  that  Hill  was  the  defendant  in  their  judg- 
ment, and  by  making  other  changes,  which  were  thought 
necessary,  under  the  opinion  pronounced  in  the  cause  by 
this  court,  to  perfect  their  right  to  relief.  The  chancellor 
allowed  the  specified  amendment  and  some  of  the  others 
as  proposed,  but  imposed  costs  on  the  complainants,  and 
required  them  to  admit  secondary  evidence  of  the  marriage 
settlement  between  Hill  and  wife.  The  cause  was  again 
brought  to  a  hearing  before  him  at  the  June  term,  1859, 
when  he  rendered  a  decree  dismissing  the  complainants' 
bill,  but  without  prejudice  to  the  exhibition  of  another 
bill  against  the  personal  representatives  of  Walthall,  or 
against  the  trustees  under  the  marriage  settlement,  to  sub- 
ject the  hires  and  profits  of  the  slaves  to  the  satisfaction  of 
the  complainants'  judgment  against  Hill ;  and  this  decree, 
together  with  several  rulings  on  exceptions  to  evidence, 
the  rejection  of  some  of  the  proposed  amendments,  and  the 
terms  imposed  on>,the  allowance  of  the  others,  is  now 
assigned  as  error. 

J.  R.  JOHN,  and  P.  LOCKETT,  for  appellants. 
W.  M.  BROOKS,  and  BYRD  &  MORGAN,  contra. 

A.  J.  WALKER,  C.  J. — -In  support  of  the  complain- 
ants' right  to  relief,  three  positions  are  taken.  They  are — 
first,  that  the  mortgages  described  in  the  bill  are  fraudulent ; 
secondly,  that  }i  not  fraudulent,  the  complainants  are 
entitled  to  a  satisfaction  of  their  judgment  out  of  the 
mortgaged  property,  after  the  discharge  of  the  mortgages ; 
and,  lastly  j.  that  the  bill  may  be  regarded  as  a  creditors' 
bill,  under  which  satisfaction  of  the  complainants'  judg- 
ment out  of  certain  property  may  be  had. 

1.  The  first  of  the  three  positions  can  not  be  sus- 
tained ;  because  the  allegations  of  fraud  are  denied  by  the 
answers,  and  not  supported  by  the  requisite  measure  of 
proof ;  and  because  the  arguments  in  favor  of  the  inference 
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of  fraud,  not  defeated  by  the  denials  of  the  answer,  are 
overruled  by  our  former  decision  in  this  case,  reported  in 
34  Ala.  91. 

2.  The  averments  of  the  bill  are  such  that  the  second  - 
position  cannot  be  sustained.  The  mortgages  are  in  the 
bill  declared  fraudulent,  and  several  grounds  for  the  infer- 
ence of  fraud  are  set  out.  The  bill  contains  a  specific 
prayer,  that  the  mortgages  may  be  declared  null  and  void  ; 
and  another  prayer,  that,  if  they  are  not  so  declared,  the 
mortgages  may  be  foreclosed,  and  the  mortgages  and  the- 
judgment  of  complainants  be  discharged  from  theproceeds  of 
sale.  We  have  here  alternative  prayers,  for  the  annulment 
of  the  mortgages,  and  for  their  foreclosure  for  the  benefit 
of  the  mortgagee  and  the  complainants.  It  was  in  view 
of  these  alternative  prayers,  that  we  said  when  .this  case 
was  before  in  this  court,  that  there  were  two  distinct  claims 
to  relief  which  tlie  complainants  set  vp.- — 32  Ala.  91.  This 
assertion  by  no  means  involved  a  decision,  that,  without  an 
amendment  of  the  bill,  alternative  cases  for  the  granting 
of  either  of  the  claims  to  relief  was  made.  Whether  the 
claims  set  up  were  respectively  predicated  upon  sufficients 
allegations,  was  a  point  not  touched  by  the  decision.. 

It  is  certainly  permissible  for  a  complainant  to  averin 
his  bill,  that  either  one  or  the  other  of  two  alternative 
statements  is  true.  Undoubtedly  it  is  so  when  each  of  the 
statements  entitles  the  party  to  the  same  relief. — Shields 
v.  Barrow,  17  Howard,  130-144;  Story's  Eq.  PI.  $254; 
Andrews  v.  McCoy,  8  Ala.  920 ;  Thomason  v.  Smithson, 
7  Porter,  144;  Simmons  v.  Williams,  27  Ala.  507  ;  Strange 
v.  Watson,  1 1  Ala.  324  ;  Cornc.gay  v.  Caraway,  2  Dev.  Eq. 
405;  Lloyd  v.  Brcwster,  4  Paige,  537;  Colton  v.  Ross, 
2  Paige,  390.  But  the  bill  in  this  case  does  not  contain 
such  alternative  statements.  It  asserts  the  invalidity  of 
the  mortgages  on  account  of  fraud,  but  does  not  contain  a 
disjunctive  averment  of  their  validity.  We  do  not  decide 
that  the  rules  of  pleading  would  tolerate  a  bill  with  such 
conflicting  alternative  statements,  entitling  the  party  to 
reliefs  diametrical  in  their  character.  We  did  not  intend, 
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when  this  case  was  before  in  this  court,  (34  Ala.  95,)  to 
approve  such  a  mode  of  pleading.  We  intended  merely 
to  say,  that  the  complainants  claimed  alternatively  the  two 
reliefs,  and  that  the  granting  of  such  reliefs  pertained  to 
the  jurisdiction  of  the  chancery  court.  The  second  head- 
note  of  the  reporter  has  carried  us  farther  than  we  de- 
signed to  commit  ourselves  at  that  time.  It  is  not  neces- 
sary for  us  now  to  commit  ourselves,  as  to  the  extent  to 
which  variant  statements  of  facts  in  the  alternative  may 
be  allowed.  It  is  sufficient  here,  that  the  bill  pronounces 
the  mortgages  fraudulent,  and  in  no  way  recognizes  their 
validity.  If,  then,  the  court  were  to  grant  relief,  predi- 
cated upon  the  validity  of  the  mortgages,  and  making  the 
satisfaction. of  the  complainants'  judgment  posterior  to  the 
satisfaction  of  ?the  mortgages,  and  dependent  on  it,  it  would 
be. not  only  in  the  absence  of  appropriate  allegations,  but 
in  actual  contravention  of  the  case  made  by  the  bill. 

A  test  of  the  propriety  of  any  particular  relief,  under 
the  allegations  of  a  bill,  is  to  inquire  whether,  if  the  bill 
were  confessed,  the  court,  looking  at  the  bill  and  the  con- 
fession, could  grant  the  relief. — Charles  v.  Dubose,  29  Ala. 
367-372.  Under  that  test,  there  could  be  no  foreclosure  of 
a  mortgage,  under  a  bill  which  merely  declared  it  fraudu- 
lent. In  the  case  .of  Me  Cosher  v.  Brady,  (t  Barb.  Ch.  R. 
329,)  a  question  precisely  like  the  one  before  us  arose. 
The  complainant  in  that  case  alleged,  that  a  will,  under 
which  the  defendants  claimed  title  to  a  part  x)f  >the  prem- 
ises in  controversy,  was  void,  and  prayed  ;that  it  might 
be  annulled,  or,  in  case  -the  will  should  be  decreed  to  be 
valid,  that  the  premises  might  be  partitioned.  The  prayer 
for  a  partition  was  .held  inconsistent  with  the  case  made  by 
the  bill,  and  it  was  therefore  denied, — See,  also,  Lloyd  v. 
Brewster,  supra. 

3.  The  third  position  .taken  for  the  complainants  is,  that 
under  their  bill  they  may  be  regarded  as  creditors,  having 
a  return  of  nutta  bona  on  their  execution,  and  coming  into 
chancery  to  obtain  satisfaction  of  their  judgment  out  of 
their  debtor's  assets.  The  bill  alleges,  that  all  the  prop- 
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ertv  mentioned  is  covered  by  mortgage.     If  the  mortgages 

«/  ^  O      O 

are  valid,  the  property  was  not  subject  to  the  complain- 
ants' judgment,  and  the  complainants  could  ha^e  no  other 
remedy  against  it  than  by  a  foreclosure.  We  have  already 
decided  that  the  mortgages  are  not  fraudulent.  If,  then, 
the  complainants'  bill  be  a  creditors'  bill,  it  shows  that  the 
property  against  which  it  proceeds  is  covered  by  mortgage, 
which  we  must  hold  valid.  Therefore,  to  subject  the 
property  under  the  bill  to  the  payment,  would  be,  accord- 
'ing  to  the  case  made  by  the  bill  itself,  to  invade  the  rights 
of  a  mortgagee;  in  other  words,  to  grant  relief  in  violation 
of  the  allegations  of  the  bill  and  proof.  Let  it  be  con- 
ceded, that  it  appears  from  the  answer  that  the  mortgagee 
did  not  claim  the  property  under  the  mortgage,  and 
the  complainants'  condition  is  not  thereby  improved, 
for  a  decree  must  be  predicated  upon  the  allegations  of  the 
bill. 

Nor  will  it  aid  the  complainants  to  concede  farther  to 
them,  that  the  answers  show  a  discharge  of  the  mortgage 
since  the  commencement  of  the  suit;  for,  if  the  complain- 
ants' bill  be  a  creditors'  bill,  they  can  only  subject  property 
upon  the  idea  of  ft  liability  subsisting  when  the  suit  was 
commenced.  A  decree  can  only  be  had,  when  the  facts 
subsisting  at  the  commencement  of  the  suit  make  out  a 
case  for  equitable  cognizance,  and  those  facts  must  be 
alleged  in  the  bill. — Land  v.  Coivan,  19  Ala.  29?... 

It  is  contended,  that  the  complainants,  if  not  entitled  to 
relief  as  creditors  proceeding  against  specific  property, 
may  at  least  clairh  a  decree  as  creditors  proceeding  upon 
the  general  allegation  authorized  by  the  act  of  January, 
1844,  as  expounded  in  Brown  &  Dimmoclc  v.  Bates,  10  Ala. 
432.  ,But  the  same  insuperable  obstacle  is  in  the  way  of 
sustaining  this  view.  Under  the  allegations  of  the  bill,  all 
the  debtor's  property  was,  at  the  commencement  of  the 
suit,  covered  by  mortgages,  which  we  decide  were  valid. 

4.  It  is  strenuously  insisted,  that  the  complainants  may, 
under  their  bill,  have  the  hires  and  income  from  the  slaves, 
now  held  by  Borden  and  Jones,  appropriated  to  their  judg- 
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ment.  It  is  -needless  for  us  to  say  anything  upon  the 
question,  whether  such  hires  and  income  might  not  be  so 
appropriated  under  a  proper  bill  against  Borden  and  Jones. 
It  is  sufficient  for  this  case,  that  such  an  appropriation 
cannot  be  had  in  this  suit.  The  complainants'  right  to 
relief  must  be  tested  under  the  facts  as  they 'existed  at  the 
commencement  of  the  suit  and  are  alleged.  A  decree 
cannot  be  had,  where  the  equity  rests  upon  the  facts  of 
subsequent  .occurrence,  or  on  facts  not  .alleged  in  the  bill. 

The  complainants  are  not  entitled  to  the  relief  last 
above  stated,  in  despite  of  the  mortgages,  because  they  are 
averred  in  the  bill,  and  are  shown  to  be  valid.  They  are 
not  entitled  to  the  relief ^ of  a  foreclosure  of  the  mortgage, 
and  an  appropriation  of  the  excess  to  the  payment  of  their 
judgment,  because  they  say  the  mortgages  are  fraudulent. 
They  are  not  entitled  to  the  relief  upon  the  ground  that 
the  mortgage  debts  have  been  satisfied  out  of  the  hires  and 
income,  for,  if  that  fact  exists,  it  occurred  after  the  com- 
mencement of  the  suit. 

5.  The  chancellor  had  a  discretionary  authority  to  pre- 
scribe the  terms  of  the  amendment  allowed  at  the  June  term, 
1859,  and  there  is  therefore  no  cause  for  reversal  in  the 
terms  prescribed. — Session  Acts  1857-8,  p.  230.  The 
allowance  of  the  amendments  rejected  by  the  chancellor 
would  not  have  changed  the  result,  nor  would  different 
rulings  upon  the  points  of  evidence  called  to  our  attention. 
It  is  unnecessary,  therefore,  for  us  to  notice  those  subjects 

in  this  opinion. 

•(•  -t-'^f    •  .    '  /     » '  ."• 

Affirmed. 

STONE,  J.,  not  sitting.  ".;.'.£ 
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McCLURE  vs.  STEAMBOAT  JAMES  DELLETT. 
[LIBEL  rx  ADMIRALTY  AGAINST  STEAMBOAT.] 

J.  Statutory  lien  on  steamboats  and  vessels. — The  statute  giving  a  lien  on 
steamboats  and  other  vesselp,  for  work  done  or  materials  supplied, 
and  for  the  wages  of  the  officers,  laborers,  and  crew,  (Code,  $  2692.) 
makes  no  distinction  between  the  two  classes  of  creditors. 

APPEAL  from  the  City-Court  of  Mobile. 
Tried  before  the  Hon.  HENRY  CHAMBERLAIN. 

THE  appellant  in  this  case  filed  a  libel  against  the  steam- 
boat James  Dellett,  for  wages  due  him  as  a  carpenter. 
The  boat  was  seized  and  sold,  under  an  order  of  the  court, 
but  did  not  bring  enough  to  satisfy  in  full  all  the  claims 
that  were  filed  and  allowed  against  her.  Thereupon,  the 
appellant,  with  the  officers  and  crew  of  the  boat,  moved 
the  court  to  order  the  payment  of  their  respective  claims 
in  full,  in  preference  to  the  claims  of  the  material-men. 
The  court  refused  <to  do  this,  and  directed  the  proceeds  of 
sale,  after  the  payment  of  costs,  to  be  divided  pro  rota 
among  all  the  creditors  whose  debts  had  been  proved  and 
allowed ;  and  this  ruling  of  the  court,  to  which  an  exception 
was  reserved,  is  now  assigned  as  error. 

J.  L.  SMITH,  and  WILLIAM  BOYLES,  for  appellant. — By 
the  general  maritime  law,  a  preference  is  given  to  the 
laborers  and  crew,  over  other  creditors. — 3  Kent's  Com. 
197  ;  Abbott  on  Shipping,  793,  $  2  ;  Flanders  on  Shipping, 
325-6  ;  1  Newb.  Adm.  183,  216-18  ;  3  Sumner,  57,  308  ; 
2  Blatchf.  427  ;  Ware's  R.  134,  330.  This  preference  was 
recognized  and  protected  in  this  State  by  former  legislation, 
and  is  continued  in  force  by  the  Code. — Clay's  Digest,  139, 
§  25  ;  Session  Acts  1847-8,  p.  127;  Code,  §  2692. 

P.  HAMILTON,  contra. 

A.  J.  WALKER,  C.  J.— Section  2692  of  the  Code  is  ir 
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the  following  words  :  "  A  lien  is  hereby  created  on  all 
ships,  vessels,  steamboats,  and  other  registered,  enrolled  or 
licensed  water-craft,  built»  repaired,  fitted,  furnished  or 
victualed  within  this  State,  for  all  debts  contracted  by  the 
master,  owner,  or  consignees  thereof,  for  work  done,  or  mate- 
rials supplied,  by  any  person  within  this  State,  for  or  con- 
cerning the  building,  repairing,  fitting,  furnishing,  equip- 
ping, supplying,  or  victualing  such  ship,  vessel,  steamboat, 
or  water-craft,  and  for  the  wages  of  the  officers,  laborers, 
and  crew,  in  preference  to  other  debts  due  and  oivingfrom  the 
owners  tltercof  ;  which  lien  may  be  asserted  in  the  manner 
following  ."  It  is  obvious  that  this  statute  declares  a  Hen 
in  favor  of  two  classes  of  debts,  contracted  by  the  master, 
owner,  or  consignees  of  a. vessel.  It  is  contended  for  the 
appellant,  that  the  words  "  in  preference  to  other  debts 
due  and  owing  from  the  owners  thereof,"  refer  to  the  lat-  . 
ter  class  of  debts  alone;  that  .all  other  debts,  embracing 
those  described  in  the  former  class,  are  postponed  to  the 
latter;  and -that,  therefore,  -the- creditors  in  this  case  who 
belong  to  the  latter  class,  have  a  prior  right  of  satisfaction 
oyer  the  former  class.  We  do  noi  think  the  structure  of 
the  sentence  permits  such  a  construction.  The  "other 
debts,"  over  which  a  preference  is  given,  are  debts  "other" 
than  those  mentioned  in  the  section  ;  and  the  expression, 
"in  preference  to  other  debts  due  and  owing  from  the  .own- 
ers thereof,"  has  relation  to  all  the  debts  "contracted  by 
the  rnaster,  owner,  or  consignees,"  and  to  which  a  lieu 
is  by  the  section  given.  The  distinction  which  the  statute 
drawsi,  is  between  -the  debts  which  have  a  lien,  and  the 
other  debts  of  the  owner, 

"We  find  nothing  in  the  previous  legislation  upon  ^the 
subject  in  this  State,  which,  in  our  judgment,  would  justify 
a  different  construction  of  the  law. 

The  provisions  found  in  sections  2696  and  2697  of  the 
Code,  for  the  joinder  by  the  different  creditors  to  whom 
a  lien  is  given,  and  for  the  consolidation  of  their  libels, 
contribute  to  support  our  construction  of  the  statute. 

Seamen  have  a  lien,  which  is  recognized  at  common  Jaw, 
22 
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and  which  is  preferred  to  all  other  demands. — 3  Kent's 
Com,,  m.  p.  197.  It  is  contended,  therefore,  that  the 
wages  of  the  crew  ought  to  be  preferred  to  the  other  debts 
for  which  a  lien  is  provided  by  the  statute.  We  cannot 
concur  in  that  view  of  the  lien.  The  liens  in  this  case  are 
all  alike  derived  from  the  statute,  and  are  enforced  in  a 
summary  manner  prescribed  by  the  statute.  The  statute 
makes  no  discrimination  among  them,  and  we  think  they 
were  all  properly  permitted  to  share  pro  rata  in  the  fund 
produced  by  the  sale  of  the  Vessel. 
Affirmed. 


WILLIAMS  vs.  ILA/TCH. 

T  \'  • 

[BILL  ur  EQUITY  FOR  REFORMATION  OF  MORTGAGE.] 

1.  Notice  of  mistake  to  creditor  or  purchaser. — To  authorize  the  reforma- 
tion of  a  mortgage,  as  against  a  purchaser  at  execution  sale  against  the 
mortgagor,  so  as  to  make  it  include  a  slave  whose  name  was  omitted 
by  mistake,  notice  of  the  mistake  hefore  or  at  the  sale  is  sufficient. 

2.  Adverse  possession   between  mortgagee  and  purchaser  at  execution  sale 
against  mortgagor* — The  possession  of  a  slave  by  a  purchaser  at  sheriff's 
sale,  under  execution   against  the  mortgagor,   is  not  adverse  to  the 
mortgagee,  so  far  as  to  invalidate  a  subsequent  sale  under  the  mort- 
gage. 

3.  Foreclosure  of  mortgage  under  power  of  sale  ;  waiver  of  casli  payment. — 
A  provision  in  a  mortgage  that  the  property  shall  be  sold  for  cash, 
being  intended  for  the  benefit  of  the  mortgagee,  may  be  waived  by 

.  him ;  and  if  he  delivers  the  property  to  the  purchaser  at  the  sale, 
•without  requiring  payment,  he  thereby  waives  the  condition,  and  the 
sale  vests  in  the  purchaser  all  the  title  conveyed  by  the  mortgage. 

4.  Rescission  of  sale  by  agreement  between  mortgagee  andjyurchaser. — A  rescis- 
sion of  the  sale  under  the  power  contained  in  the  mortgage,  by  agree- 
ment between  the  mortgagee  and  purchaser,  does  not  annul  the  fore- 
closure effected  by  the  sale,  nor  reinvest  the  mortgagee  with  his  orig- 
inal rights  under  the  mortgage,  so  as  to  enable  him  to  maintain  a  suit 
in  equity- for  the  reformation  of  the  mortgage. 

5.  Variance. — Where  the  complainant  files   his  bill  in  the  character  of 
mortgagee,  asking  the  correction  of  a  mistake  in  the  mortgage  ;  while 
the  proof  shows  that  the  mortgage  has  been  foreclosed  under  a  power 
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of  sale,  and  that  the  complainant  has  siivoe  acquired  the  interest  of 
the  pnrclvuser  at  the  sale, — the  variau-ce  between  the  allegations  and 
proof  is  i'atal. 

APPEAL  from  the  Chancery  Court  of  Choetaw. 
Heard  before  the  Han.  M.  J.  SAFFOLD. 


THE  bill  in  this  case  was  filed  by  Alfred  Hatch,  against 
Stephen  Smith,  Wheaton  Williams,  William  Horn,  and 
William  P.  Webb  %  and  sought  the  reformation  of  a  mort- 
gage, executed  by  said  Smith  to  the  complainant,  so  as  to 
make  it  include  a  slave,  who  was  alleged  to  have  been 
omitted  by  mistake,  and  was  afterwards  sold  under  execu- 
tions issued  on  judgments  against  said  Smith,  in  favor  of 
the  defendants  Williams  and  Webb,  and  was  purchased  at 
the  sale  by  Williams  and  Horn.  The  alleged  mistake  in 
the  mortgage  was  admitted  by  the  defendant  Smith;  but 
Williams  and  Horn  required  proof  of  it,  and  alleged  that  they 
they  had  no  notice  0f  it  before' their  purchase.  The  defend- 
ant WeVb  disclaimed  all  interest  in  the  suit.  On  final  hear- 
ing,, on  pleadings  and  proof,  the  chancellor  held,  that  the 
complainant  was  entitled  to  relief;  and  he  therefore  decreed 
a  reformation  of  the  mortgage,  ordered  the  slave  to  be 
delivered  up  to  the  complainant,  and  directed  an  account 
to  be  taken  of  the  amount  due  on  the  mortgage  debt,  and 
the  hire  and  profits  with  which  the  defendants  Williams 
and  Horn  were  chargeable  during  their  possession  of  the 
slave.  From  this  decree  the  defendant  Williams  now 
appeals,  and  here  assigns  the  same  as  error. 

MANNING  &  WALKEB,  and  T.  B.  WETMORE,  for  appellant. 
GEO.  F.  SMITH,  contra. 

R.  W.  WALKER,  J.— On  the  30th  of  March,  1852, 
Smith  executed  to  Hatch  a  mortgage,  for  the  purpose  of 
sec.uring  a  sum  of  money  lent  by  the  latter  to  the  former. 
The  intention  of  the  parties  was,  that  the  mortgage  should 
embrace  a  negro  woman  Phillis,  and  her  two  children, 
Cicero  and  Margaret ;  but,  by  mistake,  the  name  of  Emily 
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was  inserted  instead  of  Margaret,  and  the  mortgage  was 
so  recorded.    In  March,  1855,  two  judgments,  one  in  favor  of 
Horn,  and  the  other  of  Webb,  were  rendered  against  Smith  ;•• 
and,  by  Virtue  of  executions  issued  upon  these  judgments, 
the  girl  Margaret  was  levied  upon,  and  sold  to  the  defendants 
Williams  and  Horn.     The  complainant  alleges,  that  the 
mistake  in  the  mortgage  was  not  discovered  by  him  until 
the  levy  of  the  executions  upon  Margaret ;  and  the  evi- 
dence tends  to  show  that  notice  was  given  to  the  pur- 
chasers, before  the  sale,  that  Hatch  claimed  Margaret  under 
the  mortgage  referred  to,  and  would  sue  the,  purchaser. 
Shortly  afterwards,  with  the  view  of  having  Margaret  sold 
ufcder  the'  mortgage,  Hatch  filed  this  bill  to   correct  the 
mistake,  and   recover  the  girl,  who  had  passed  into   the 
possession  of  the  purchasers  at  the  sheriff's  sale.     Pending 
this  suit,  Hatch,  having  first  given  the  notice  required  By 
the  mortgage,  took  possession  of  Phi  11  is  and  Cicero,  and 
sold  them   under  the  mortgage,    together  with   the   girl 
Margaret,  who,  however,  was  not  present  at  the  sale,  being 
still  in  the  possession  of  Williams.     At  this  sale,   Pitts 
became  the  purchaser,  at  the  price  of  $1500.     By  the  terms 
of  the  mortgage,  the  property  was  to  be  sold  for  cash.  It  does 
not  appear  that  Pitts  paid  any  part  of  the  amount  bid  by  him ; 
but  the  evidence    tends    to    show   that  there  was  some 
arrangement  between  Hatch  and  Pitts,  to  the  effect  that,  if 
Pitts  could  get  the  negroes,  he  would  become  responsible 
to  Hatch  for  the  amount  of  the  mortgage  debt  then  due, 
and  that  "  Hatch  Would  wait  on  Pitts  till  he  could  pay 
him."     It   further   appears,  that  Phjllis  and  Cicero  went 
into  the  possession  of  Pitts  after  the  mortgage  sale,  and  so 
remained  for  some  three  months,  about  which  time  the 
woman   Phillis  died,   whereupon   the  boy  Cicero  was  re- 
turned to  Hatch. 

[1.]  The  equity  of  complainant's  bill  is  sustained  by  our 
previous  decisions,  notwithstanding  there  is  no  allegation 
that  the  judgment  creditors  had  notice  of  the  mistake  be- 
fore the  issuance  of  their  executions.  As  against  the  pur- 
.chasers  at  execution  sale,  notice  of  the  mistake  before  or  at 
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the  sale  was  sufficient. — Stone  v.  Hale,  17  Ala.  557  ;  White- 
head  t>.  Brotvn,  18  Ala.  682 ;  Pierce  v.  Brassfidd,  9  Ala.  573  5 
Herbert  v.  Hanrick,  16  Ala.  581. 

The  bill  alleges,  that  the  mortgage  was  given  to  secure 
the  payment  of  $2,000  lent  by  Hatch  to  Smith  ;  but  the 
proof  shows,  that  the  sum  actually  lent  was  but  $1500,  and 
that  the  mortgage  was  accepted  as  a  security  for  the  latter 
amoimtL  We  need  not,  however,  determine  whether  this 
was  a  fatal  variance.- 

Various  questions  are  raised  as  to  the  Validity  of  the 
mortgage,  the  laches  of  the  complainant  in  seeking  its 
reformation,  and  the  sufficiency  of  the  notice  of  the  mis^ 
take  to  the  purchasers  at  the  execution  sale.  Into  these 
questions  we  need  not  go;  for,  assuming  that  they  should 
all  be  decided  in  favor  of  the  complainant,  there  will  still 
remain  a  fatal  objection  to  his  recovery,  upon  the  case  as 
now  presented. 

[2.]  The  fact  that,  when  the  /three  slaves  Were  sold  by 
the  mortgagee,  Margaret  was  not  produced,  but  was  in  the 
possession  of  Williams,  the  purchaser  at  the  sale  under 
execution  against  the  mortgagor,  did  not,  of  itself,  render 
the  sale  of  the  said  girl  under  the  mortgage  invalid  as  to 
Williams.  The  possession  of  Williams  was  not  adverse  to 
the  mortgagee,  in  such  a  sense  as  to  avoid,  so  far  as  the 
former  was  concerned,  the  sale  made  by  the  latter. — Foster 
V-.  Goree,  5  Ala.  424;  Wiswall  v.  Ross,  4  Porter,  326; 
jEclwls  v.  Derrick,  2  Stew.  144;  Boydv,  Beck,  29  Ala.  714; 
Herbert  v.  Hanrick,  16  Ala.  581. 

[3.]  The  three  -slaves,  the  woman  and  her  two  children, 
were  sold  "in  the,  lump,"  for  an  entire  price;  and  the 
mortgagee  delivered  the  two  that  were  under  his  control 
to  the  purchaser,  who  retained  possession  of  them  for  sev- 
eral months.  The  provision  in  the  mortgage  that  the  prop- 
erty should  be  sold  for  cash,  was  for  the  benefit  of  Hatch; 
and  he  had  the  right  to  waive  it,  and  sell,  at  his  own  risk, 
on  credit;  There  is,  as  we  have  observed,  evidence  indi- 
cating an  agreement  between  Hatch  and  Pitts,  at  the  time 
of  the  sale,  that  the  former  "would  wait  on  the  latter  till 
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he  could  pay  him."  But,  even  if  there  was  no  such  agree- 
ment, and  the  property  was  sold  for  cash,  aa  provided  in 
the  mortgage,  still  it  was  in  the  power  of  Hatch  to  dis- 
pense with  that  condition;  and  we  must  hold  that  he  did 
waive  it,  by  his  voluntary  and.  absolute  delivery  of  all  of 
the  property  that  was  in  his  power,  to  Pitts,  without 
demanding  payment.  By  this  actual  delivery  without 
payment,  the  property  in  all  the  slaves  passed  to  Pitts,  as 
completely  as  if  he  had  paid  the  price. — White  v_  Adkins, 
18  Ala.  636. 

We  need  not  determine  whether  Hie  sale  was  not  attended 
by  circumstances-  for  which  it  would  have  been  set  aside, 
on  the  seasonable  application  of  the  mortgagor,  or  of  the 
purchaser  at  sheriff's  sale  of  his  equity  of  redemption. 
Certainly,  the  mortgagee,  himself  the  author  of  these 
irregularities,  cannot  claim  that  the  sale  should  be  disre- 
garded on  account  of  them.  Neither  the  mortgagor,  nor 
Williams,  the  purchase*  at  execution  sale,  has  applied  to 
get  aside  the  mortgage  sale.  The  latter,  in  his  crossr-bill, 
alleges  the  sale,  and  some  of  the  Circumstances  attending 
it;  and  seems  to  rely  upon  them,  as  furnishing  evidence  of 
the  invalidity  of  the  mortgage;  but  he  doe^  not  ask  to 
have  it  set  aside.  Under-  these  circumstances,  and  upon 
the  pleadings  before  us,  the  sale  made  by  the  mortgagee 
cannot  be.  disregarded,  but  must  be  held  to  vest  in  the 
purchaser  all  the  title  conveyed  by  the  mortgage. — Cheek 
Waldrum,  25  Ala.  152;  Foster  v*  Goree,  5,  Ala.  424  j  Een- 
liam  v.  Eowe,  2  Cal. ;  Edmundson  v.  Welsh,  27  Ala.  578. 

[4.]  The  alleged  subsequent  rescission  of  the  sale,  by  agree- 
ment between  the  mortgagee  and  the  purchaser,  could  not 
have  the  effect  of  annulling  the  foreclosure  effected  by  the 
sale.  That  would  be  to  put  the  mortgagor,  and  the  persons 
succeeding  to  his  rights,  at  the  mercy  of  the  mortgagee 
and  the  purchaser  from  him.  Consequently,  this  subse- 
quent rescission,  the  cause  of  which  was,  probably,  the 
death  of  the  woman  Phillis,  rather  than  Pitts'  inability  to 
pay,  could  not  do  more  than  transfer  to  Hatch,  as  a  pur- 
chaser, the  title  which  Pitts  acquired- under  the  mortgage 
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sale.  It  could  not  reinvest  Hatch  with  his  former  rights  or 
title  as  mortgagee;  and  therefore  he  cannot  recover  the 
property  as  mortgagee.  It  is  equally  clear  that,  after  a 
mortgage  has  been  foreclosed,  the  mortgagee  cannot,  in  his 
character  of  mortgagee,  sustain  a  bill  to  correct -a  mistake 
in  the  mortgage. 

[•5.]  Upon  the  pleadings  a|  they  now  stand,  the  only  title 
which  the  complainant  sets  up  is  his  title  as  mortgagee. 
The  sale  made  by  him  under  the  power  contained  in  the 
mortgage,  and  the  subsequent  rescission  of  the  sale,  (assum- 
ing that  the  evidence  establishes  such  a  rescission,)  occurred 
after  the  filing  of  the  original  bill,  and  were  not  made  the 
subject  of  an  amended  or  supplemental  bill.  The  case, 
then,  is  simply  this:  The  only  title  which  the  complainant 
alleges,  is  a  title  as  mortgagee,  and  the  only  relief  he  seeks 
is  in  his  character  as  mortgagee;  but  the  proof  shows  that 
he  has  parted  with  his  title  as  mortgagee,  and  that,  if  h« 
has  any  right  to  relief  at  all,  it  is  in  the  distinct  character 
of  purchaser  of  the  mortgage  title.  This  variance  between 
the  allegations  and  the  proof  is  fatal  to  the  complainant's 
case  in  its  present  form. 

Decree  reversed,  and  cause  remanded. 


PORTER  vs.  BURLES0N  &  DAVIS. 

.[ACTION  ON  OPEN  ACCOUNT  FOR  GOODS  SQLD  AND  DELIVERED.] 

1.  W hen  judgment  final  mew/  be  rendered  without  jury.^-In  an  action  on  an 
open  account  for  goods  gold,  aud  delivered,  and  to  recover  money  paid 
"by  plaintiff  for  defendant,  the  court  is  not  authorized  to  render  judg- 
ment final  by  default,  or  nil  dicit,  without  the  intervention  of  a  jury. 

APPEAL  from  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  S.  D.  HALE. 

THE  complaint  in  this  case,  and  the  judgment  of  the 
court,  are  as  follows  : 
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"The  plaintiffs,  as  late  partners  in  trade  under  the  firm 
name  of  Burleson  &  Davis,  claim  of  the  defendant  S4S5  02, 
due  from  him  by  account  on  the  1st  January,  1857  ;  also, 
the  like  sum,  for  goods,  wares  and  merchandize,  sold  by 
plaintiff  to  defendant  in  the  year  1856,  and  due  ou  the  1st 
January,  1857  ;  and  the  like  sum  for  money  paid  by 
plaintiffs  for  defendant-  and  at  his  request  $  which  sums  of 
money,  with  the  interest  thereon,  are  now  due." 

"  Came  the  parties,  by  .their  attorneys, ;  and  the  defendant 
now  withdraws  his  plea  by  him  heretofore  pleaded,  and 
now  says  nothing  in  his  defense.  It  is  therefore  considered 
by  the  court,  that  the  plaintiffs  have  and  recover  judgment 
against  the  said-defeudant,  for  the  sum  of  $482  83  damages, 
together  with  their  costs  in  this  behalf  expended." 

It  is  now  assigned  -  as  error,  that,  the  court  had  no 
authority  to  render  judgment  final  without  the  intervention 
of  a  jury. 

"'••.M»*vW  v<'--  J..  *          •!..'..  ?•/  *'£•''•?'  *..-  »'-<r  '-*•>*£ 

B.  F.  PORTER,  for  appellant,- 

>•*•«.' j»l  >»  "•  •*''•  'V-.1*  .,'•••  '.••  '• 

A.  J.  WALKER,  C.  J. — The  action  in  this  case  was  not 
"founded  on  any  instrument  of  writing  ascertaining  the 
plaintiff's  demand."  The  rendering  of  a  judgment  final, 
without  the  intervention  of  a  jury,  was  not  authorized 'by 
the  statute  ;  and,  upon  a  principle  repeatedly  announced 
in  this  court,  such  action  on  the  part  of  the  court  below 
was  erroneous.— Code,  $  2366  ,  Mofeland  v.  JRuffin^  Minor, 
18  ;  Philips  v.  J&alone,  ib.  110  ;  Byrne  v.  Harris,  *&.  286 ; 
Petigrew  v.  Pctigreiv,  1  Stew.  850  j  Chapman  v.  Arrington, 
3  Stew..  480  j  Kenrion  v.  Me  Rue,  3  St.  A  P.  249  ;  Amason 
v.  Nash,  24  Ala.  279;  ^Seville  v.  Ecese,  25  Ala.  451  ; 
Connoly  v.  Ala.  &  Tenn.  Rivers  Railroad  Co.,  29  Ala*  373. 
Reversed  and  remanded. 
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KNOX  vs.  EASTON. 

[EJECTMENT.] 

1.  Conclusitencba  and  effect  of  judgment  by  consent  in  ejectment. — Where  a 
verdict  is  rendered,  by  consent,  for  the  plaintiff  in  ejectment,  for  the 
several  lots  sued  for ;  and  the  value  of  each  lot,  and  of  the  improve- 
ments erected  thereon  by  the  defendants,  is  separately  assessed ;  and, 
dn   the   plaintiffs'   declining  to  pay  for  the   assessed  tvalne   of  the 
improvements,  a  judgment  is  rendered,  requiring  each  defendant  to 
pay  to  the  plaintiff  the  assessed  value  ot"  his  lot,  and   declaring  that. 
"  on  the  payment  of  thctsaid  sums  respectively,  the  defendants  shall 
rfetaiu  trhe   possession   of  the  premises,   free    and  discharged  from- 
recovery  by  said  plaintiff,  and  from  all  claims  and  actions  whatever 
for  the  recovery  of  title  or  posseeslon  of  said  -premises,  and  from  all 
such  claims  by  them  and  all  claiming  under  them,  then  said  payment 
shall  be  a  bar,"— such  judgment,  and    payment  made  according  to 
its  terms,  divests  the  plaintiffs'  title  to  tha1  land,   as  between   the 
parties  to  the  suit  and  their  privies,  and  transfers  to  the  defendants 
Bpch  title  as  will  support  an  ejectment ;  aiidt-  a  tenant  who  was  ia 
possession  of  a  part  of  tlie"  premises,  and  was  served  with  process  in 
the  suit,  and  who  attorned  to  a  purchaser  from  his  landlord  pending 
the  suit,  and  whose  new  landlord  was  made  a  party  defendant  to  the 
suit,  is  estopped,  as-  against  his  new  landlord,  from  denying  the 
effect  of  the  judgment.   .  ^ ".; 

2.  Error  vsithont  injury  4n  charge  asserting  incorrect  legal  proposition. — 
A  charge  to  the  jury,  which,  though  incorrect  a«  a  general  legal  pro- 
position, is  correct  in  the  particular  case  when  construed  in  'connec- 
tion, with  the  evidence,  is  no  ground  of  reversal. 

3.  AUornment  of  tenant  to  mortgagee  or  purchaser. — As  against   all  per- 
sons except  the  mortgagee  and  those  claiming  under  him,  the  mort- 
gagor is  considered  the  owner  of  the  land,  so  long  as  he  remains  in 
possession  :  and  if  the  mortgagee  does  not  disturb  the  possession  of 
the  mortgagor's  tenant)  nor  otherwise   assert  his  rights  under  the 
mortgage,  an  attorninent  by  the  tenant  to  a  subsequent  purchaser 
from  the  mortgagor  is  valid  and  effectual  as  between  themselves. 

4.  Abstract  charge.— There  i»  no  eYror  in  refusing  to  give   an  abstract 
charge.   . 

5.  Purchase  of  Outstanding  title  by  mortgagor's  vendee. — If  a  purchaser 
from  the  mortgagor,^  snbsequen  t  to  the  execution  of  the"  mortgage, 
bnys' ia  a  paramount  title  outstanding  in  a  third  person,    the  pur- 
chase does  not  enure  to  the  benefit  of  the-mortgagee,  nor  operate  a» 
a  confirmation  of  hie  title. 

APPEAL  from  the  Circuit  Court  of  Mobile 
Tried  before  the  Hon.  C.  W.  RAPIER. 
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THIS  action  was  brought  by  William  C.  Easton,  against 
Dean  Knox,  to  recover  the  possession  of  a  city  lot  in  Mo- 
bile, and  was  commenced  on  the  3 1st  October,  1854. 
The  lot  in  controversy  was  described  in  the  declaration  as 
"commencing  at  a  point  on  the  west  side  of  St.  Emanuel 
street,  distant  sixty  feet  southwardly  from  the  south-west 
corner  or  intersection  of  St.  Emanuel  and  Conti  streets  ; 
thence  running  southwardly,  along  the  west  side  of  St. 
Emanuel  street,  ninety  feet ;  thence  running  westwardly, 
and  parallel  with  Conti  gtreet,  one  hundred  and  fifty  feet ; 
thence  running  jnorthwardly,  parallel  to  St.  Emanuel  street, 
one  hundred  and  fifty  fqet,  to  the  south  side  of  Conti  street ; 
thence  Tunning  eastwardly,  along  the  south  side  of  Conti 
street,  fifty  feet ;  thence  running  southwardly,  and  parallel 
with  St.  Emanuel  street,  sixty  feet ;  and  thence  running 
eastwardly,  parallel  with  Conti  street,  to  the  place  ot 
beginning."  The  material  facts  of  the  case  are  thus  stated 
by  Mr.  Justice  K.  W.  WALKER,  in  delivering  the  opinion 
;of  the  court. 

.  "In  1835,  M.  D.  Eslava  purchased  from  Victor  Gannard 
•all  the  land  embraced  in  the  following  diagram  :" 

(For  diagram,  see  next  page.) 

"In  1836,  he  divided  part  of  it  into  three  lots, 
each  having  a  front  of  thirty  feet  on  St.  Emanuel  street, 
and  running  'back  one  hundred  and  fifteen  feet;  and 
sold  and  conveyed  the  saoae  to  S.  V.  -Schuyler,  who 
executed  separate  mortgages  on  the  lots  to  secure  the 
purchase-money.  Schuyler  having  failed  to  make  pay- 
ment, the  mortgages  were  foreclosed  by  Eslava  in  1838, 
and  the  lots  sold  under  the  decrees  of  foreclosure,  in 
April,  1839.  At  .this  sale,  Bozereau  bought  the  lot  at 
the  corner  of  Conti  and  .St.  Emanuel  streets ;  James 
Johnson  bought  the  lot  immediately  south  of  the  Bozereau 
lot,  and  Eslava  bought  the  next  or  third  lot;  and  the 
purchasers  went  into  possession  of  their  respective  lots 
under  deeds  from  the  master  in  chancery. 
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Nannette  Eochon's  lot. 

"In  1847,  the  seconder  Johnson)  lot  was  sold  under 
execution  against  the  said  James  Johnson,  and  was  bid 
oft'  by  his  son,  George  W.  Johnson,  who  received  the 
sheriff's  deed;  and  the  lot  was  described  in  the  sheriffs 
deed  as  being  thirty-six  feet  front,  by ' .sixty-eight  feet 
deep.  It  appears,  however,  that  there  was  no  change  of 
possession  in  consequence  of  the  sheriff's  sale.  George  W. 
Johnson  died,  without  issue,  in  1850,  leaving  all  his  prop- 
erty, real  and  personal,  to  his  wife,  Olorvina  Johnson. 
James  Johnson  died  in  1851,  leaving  a  will,  by  which, 
after  making  some  special  bequests,  he  left  all  the  residue 
of  his  estate,  real  and  personal,  to  his  wife,  Elizabeth 
Johnson,  and  his  daughter-in-law,  Glorvina  Johnson,  the 
widow  of  his  son,  George  W.  Johnson.  Henry  Chamber- 
lain was  appointed  and  qualified  as  his  executor.  Glorvina 
Johnson,  the  widow  of  George  "VY.,  afterwards  intermar- 
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ried  with  John  S.  Rush ;  and  Rush  and  his  wife,  .on  the 
22d  February,  1854,  eold  and  conveyed  the  second  (or 
Johnson)  lot  to  Dean  Knox,  the  defendant.  Their  deed 
describes  the  lot  as  fronting  thirty-six  feet  on  St.  Emanuel 
street,  and  having  a  depth  of  one  hundred  and  thirty-lour 
feet;  but  the  warranty  only  extends  to  a  front  of  thirty 
feet. 

"  It  is  conceded  by  the  counsel  for  the  appellee,  that 
Knox  has  a  good  title,  as  against  the  appellee,  to  this 
second  (or  Johnson)  lot,  to  the  extent  of  30  feet  front, 
measured  from  the  south  side  of  the  Bozereau  lot,  with  a 
depth  of  one  hundred  and  fifteen  feet.  The  contest,  so  far 
us  this  lot  is  concerned,  is  as  to  the  space  of  ground,  some 
six  feet  wide,  lying  between  the  south  side  of  the  Johnson 
lot,  as  laid  down  in  the  diagram,  and  the  old  fence,  the 
line  of  which  is  also  designated.  The  Bozereau  lot  is  not 
involved  in  the  controversy. 

"  In  1850,  the  title  of  Eslava,  and  of  all  persons  holding 
under  him,  to  all  the  lots  embraced  in  the  diagram,  was 
disputed  by  the  heirs  of  Mrs.  Ganna rd  (Elizabeth  Chastang). 
They  claimed  that  her  husband,  Victor  Gannard,  had  sold 
the  land  to  Eslava,  holding  it  under  the  will  of  his  wTife? 
that  she,  being  a  married  woman,  could  not  devise;  and 
that  consequently  the  land  had  descended  to  them  as  her 
heirs.  That  the  devise  was  void,  was  decided  by  this  court 
in  Baker  v.  Chastang,  18  Ala.  417. 

"On  the  14th  November,  1850,  the  heirs  brought  eject- 
ment for  all  the  lands  embraced  in  the  diagram,  and  served 
the  declaration  on  Berg  and  Dean  Knox,  the  present  de- 
fendant, as  the  tenants  in  possession.  The  evidence  con- 
duced to  show  that,  when  the  suit  was  commenced  by  the 
heirs  of  Chastang,  all  of  the  land  sued  for,  not  embraced 
in  the  Bozereau  and  Johnson  lots,  allowing  to  each  of  these 
a  front  of  thirty  feet  and  a  depth  of  one  hundred  and 
fifteen  feet,  except  the  narrow  strip  which  lies  between  the 
old  fence  and  the  south  side  of  the  Johnson  lot  as  laid 
down  in  the  diagram,  was  in  the  possession  of  Knox,  who 
held  the  same  as  tenant  at  will  of  Eslava;  that  Eslava 
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employed  Stewart  &  Easton  to  defend  the  suit;  that,  find- 
ing that  his  title  could  not  be  sustained  against  the  claim 
of  Chastang's  heirs,  Eslava  relinquished  his  possession  of 
the  property  to  Stewart  &  Easton,  who  had  acquired  the 
title  conveyed  by  Eslava,  by  some  of  the  mortgages  which 
he  had  executed  before  the  ejectment  suit  was  begun;  and 
that  Stewart  &  Easton  became  defendants  to  said  suit,  as 
landlords  of  Knox,  in  lieu  of  Eslava.  The  record  of  that 
suit  shows,  that  Stewart  and  Easton  did  make  themselves 
defendants  thereto,  May  29,  1S52«  .»• 

"  The  .exhibits,  which  form  a  p$rt  of  the  bill. of  excep- 
tions, show  that,  on  the  27th  January,  1850,  Eslava  sold 
and  conveyed  to  Isaac  Bell,  jr.,  ns  trustee,  the  lot  'on  the 
west  side  of  St.  Emanuel  street,  between  Conti  arid  Gov- 
ernment street,  measuring  sixty  feet  front  on  St.  Emanuel, 
and  having  a  depth  of  one  hundred  and,  thirty  feet,  -bounded 
on  the  east  by  St.  Emanuel  street,  on  the  west  by  property 
of  Faustin  Collins  and  Joseph  Slett,  north  by  property  of 
person  or  persons  unknown  to  grantor,  and  south  by  the 
property  of  N.  Rochon.'  They  also  show,  that  Bell,  by 
deed  dated  November  17,  1851,  sold  and  conveyed  to 
Taylor,  describing  the  lot  as  having  a  front  of 'ninety  feet, 
with  a  depth  of  one  hundred  and  thirty  feet,  more  or  less, 
and  'as  bounded  east  by  Emanuel  street,  north  by  Johnson's 
property,  west  by  Collins',  and- south  by  Rochon's  ;  and 
that  Taylor  sold  and  conveyed  to  Stewart  and  Easton,  by 
deed  dated  June  2d>  1852,  the  property,  being  described  as 
in  the  deed  from  Bell  to  Taylor. 

"The  record  of  the  Chastang  suit  does  not  show  any 
proceedings  therein,  after  its  institution,  until  May  29th, 
1S52.  At  that  time,  Bozereau,  Chamberlain,  executor  of 
James  Johnson,  and  Stewart  and  Easton,  appeared  a,nd 
made  themselves  parties  defendant,  as  landlords  of  the  ten- 
ants in  possession.  Bozereau  claimed  the  lot  at  the  corner  of 
Conti  and  St.  Emanuel  streets, thirty  feet  front,  and  one  hue.- 
dred  and  fifteen  feet  deep  ;  Chamberlain,  executor  of  John- 
son, claimed  the  lot  immediately  south  of,  and  having  the 
.same  dimensions  as  the  Bozereau  lot;  and  Stewart  and 
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Eastern  claimed  all  the  remainder  of  the  premises  sued  for. 
By  consent,  a  verdict  was  rendered  in  favor  of  plaintiffs,  for 
the  land;  and  the  value  of  each  lot,  and  of  the  improve- 
ments thereon,  was  separately  assessed.  The  Bozereau 
lot  was  valued  at  $1425  ;  the  Johnson  lot  at  $400  ;  and 
the  remainder,  claimed  by  Stewart  and  Easton,  at  $1200. 
The  plaintiffs  in  ejectment  declined  to  pay  for  the  improve- 
ments, as  assessed  by  the  jury  ;  and  a  judgment  was  ren- 
dered, requiring  the  defendants  respectively  to  pay  to  the- 
plaintiffs  the  value  of  the  lots  claimed  by  them,  and- 
declaring  that,  '  on  the  payment  of  said  sums  respectively, 
the  defendants  shall  retain  the  possession  of  the  premises^ 
free  and  discharged  from  recovery  by  said  plaintiffs,  and1 
from  all  claims  and  actions  whatsoever  for  the  recovery  of- 
title  or  possession  of  said  premises,  and  from  all  such  claims 
by  them  and  all  claims  under  them,  Mien  said  payment  shall' 
be  a  bar.'  It  was  proved  that1  the  defendants  paid  the 
judgments  thus  rendered  against"  them  ;  and  on  the  14th 
October,  1854,  Stewart  released  to  Easton  all  his  interest 
in  the  premises  claimed  by  them.  Easton  HOW  claims  all 
all  the  land  embraced  in  this  diagram  that  is  not  included 
in  the  Bozereau  and  Johnson  lots,  allowing  to  each  of 
these  lots  a  front  of  thirty,  and  a  depth  of  one  hundred  and 
fifteen  feet. 

"  The  claim  of  Knox  to  the  strip  of  ground  six  or  seven 
feet  wide,  lying  between  the  south  line  of  the  Johnson  lot 
and  the  old  fence;  is  faunded  on  the  deed  from  Rush  and 
wife,  before  mentioned.  His  claim  to  the  remainder  of  the 
land  sued  for,  rests  mainly  upon  his  purchase  of  the  prem- 
ises at  a  master's  sale,  on  the  2d  April,  1855,  which  was 
after  the  commencement  of  this  suit.  This  sale  was  made 
under  a  decree  foreclosing  a  mortgage,  executed  by  Eslava 
to  Cruzat  on  14th  February,  1858.  The  bill  to  foreclose 
was  filed  in  September,  1851,  and  the  decree  rendered 
January  30th,  1855.  Knox  also  claims  under  a  quit-claim 
deed  from  some  of  the  heirs  of  Chastang,  executed  on  the 
2d  June,  1855." 

The  court  charged  the  jury  as  follows : 
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"  1.  If  Mrs.  Gannard  was  a  married  woman  when  she 
made  her  will  in  favor  of  her  husband,  that  devise  would 
be  void,  as  she  had  no  power  to  devise  by  law ;  that  con- 
sequently, if  Gaonard  had  no  other  title  to  convey  to  Eslava 
than  that  acquired  by  such  devise,  his  deed  would  not  con- 
vey a  good  title  as  against  the  heirs  of  'Mrs.  Gannard,  and 
the  title  of  said  heirs  would  be  better  than  that  of  said 
Gannard.  f^... 

"2.  That  the  effect  of  the  agreement  and  judgment, 
shown  by  the  record  of  the  ejectment  suit,  in  which  the 
heirs  of  Chastang  were  plaintiffs,  and  Stewart  &  Easton 
and  others  were  defendants,  if  payment  was  made  accord- 
ing to  the  agreement  contained  in  the  record,  was  to  divest 
the  heirs  of  Chastang- of  such  title  as  they  then  had  to  the 
lands  in  controversy,  and  to  transfer  to  the  defendants,  if 
the  possession  was  with  them,  such  an  interest  therein  as 
would  support  an  action  of  ejectment. 

"3.  That  if  Chamberlain,  at  the  time  of  the  suit  by 
Chastang's  heirs,  was  in  full  possession  of  one  of  the  lots 
in  controversy,  as  agent  for  the  estate  of  James  Johnson,, 
or  for  that  of  George  Johnson,  and  was  acting  in  reference 
to  such  lot  for  the  benefit  of  either  estate,  or  for  that  which 
had  a  better  right  to  such  lot,  without  a  definite  under- 
standing as  to  the  relative  rights  of  the  two  estates  in 
respect  to  it;  and  if,  being  so  in  possession,  he  made  him- 
self a  party  to  the  suit  as  executor  of  the  estate  of  James 
Johnson,  without  instructions  from  any  one  so  to  make 
himself  a  party, — yet  the  effect  of  the  judgment  and 
agreement  in  the  case,  and  of  payment  pursuant  to  such 
agreement,  would  be,  as  against  Chastang's  heirs,  to  trans- 
fer to  him  their  title  to  the  lot  he  was  so  in  possession  of 
and  defending;  but,  as  between  the  estates  of  James  John- 
son and  George  Johnson,  the  agency  of  Chamberlain  would 
enure  to  the  benefit  of  that  which  had  the  better  right. 

"4.  That  if  they  believed  the  defendant  Knox  was  the 
tenant  of  Eslava  as  to  a  part  of  the  land  in  controversy, 
and  that  Stewart  &  Easton  were  substituted  to  the  posses- 
sion of  Eslava  as  to  such  part,  then,  until  he  had  surren- 
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dered  the  possession  to  Eslava,  or  to  those  substituted  to 
his  possession,  he  could  not  resist  the  claim  for  possession 
on  the  part  of  Eslava,  or  of  those  substituted  to  his  pos- 
session by  force  of  the  deeds  which  he  exhibited,  either 
from  the  register  in  chancery,  or  from  the  heirs  of  Mrs. 
Gannard. 

'  "5.  That  the*  Spanish  concession,  and  the  confirma,tion 
of  the  same  by  the  United  States,  and  the  location  thereof 
in  favor  of  Mrs.  Chastang  (Gannard),  gave  her  a  complete 
title;  and  if  the  six  or  seven  feet  excess  over  the  thirty 
feet  of  the  Johnson  lot  were  included  in  said  concession 
and  confirmation  in  favor  of  Mrs.  Gannard,  or  in  those 
having  such  her  title,.  (?)  would  be  paramount  to  a  title  to 
such  excess  derived  from  her  husband,  if  the  only  title  he 
had  was  acquired  by  virtue  of  the  devise  to  him  by  his  wife.' 
The  defendant  excepted  to  each  of  these  charges,  and 
then  requested  the'  court  to  give  the  following  charges : 

'.  "1.  That  if  the  jury  believed,  from  the  evidence,  that 
George  W.  Johnson,  and  those  under  whom  he  claimed, 
had  been  in  quiet,  peaceable,  and  uninterrupted  possession 
of  said  lot,  tor  more  than  twenty  years  before  the  com- 
mencement of  the  suit  by  the  heirs  of  Chastang,  claiming 
title  to  it,  then  they  had  a  perfect  title  as  against  said 
heirs;  and  the  fact  that  Chfimberlain,  as  the  executor  of 
James  Johnson,  made  himself  a  party  as  the  executor  of  a 
person  who  had  no  title  or  claim  to  the  land,  did  not  divest 
his  title,  and  the  plaintiff  could  not  recover  as  to  that  por- 
tion of  the  land  claimed  in  the  declaration  in  ejectment. 

"2.  That  if  they  believed,  from  the  testimony,  that  the 
defendant  (?)  and  claimed  to  hold  the  ninety  feet  adversely 
to  all  persons  claiming  title  to  it  at  the  time  Eslava  made 
the  parol  transfer  to  Stewart  and  Easton,  such  transfer' 
passed  no  right  to  the  possession  as  against  the  defendant. 

r "  3.  That  when  Eslava  mortgaged  the  laud  to  Cruzat 
and  another,  if  Knox  was  at  the  time  the  tenant  of  Eslava, 
he  became  the  tenant  of  the  mortgagee ;  and  that  if  he 
afterwards  purchased  the  title  under  which  he  entered,  he 
had  ,a  right  to  dispute  the  title  of  the  plaintiff. 
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"4  That,  from  the  evidence,  Knox  was  never  the  tenant 
of  Stewart  &  Easton,  nor  of  W.  C.  Easton. 

"5.  That  if  Stewart  &  Easton,  arid  the  other  parties 
defendant,  defended  the  suit  of  Chastang's  heirs  upon  the 
title  of  Eslava,  and  upon  no  other  title,  then  the  judgment 
or  agreement,  entered  by  consent,  was  a  confirmation  of 
the  title  of  Eslava  and  those  claiming  under  it,  and  the 
plaintiff  is  estopped  from  denying  his  title." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ant excepted  to  their  refusal ;  and  he  now  assigns  as  error 
the  charges  given,  the  refusal  of  the  several  charges  asked, 
and  the  rulings  of  the  court  on  the  evidence  to  which 
exceptions  were  reserved. 

R.  H.  SMITH,  and  WM.  BOYLES,  for  appellant. 
GEO.  N.  STBWAET,  contra. 

R.  W.  WALKER,  J.^( After  stating  the  facts  as  above 
copied.)  The  questions  to  be  tried  in  the  court  below, 
were — 1st,  who  had  the  best  right  of  possession  of  the  slip 
of  six  or  seven  feet  north  of  the  old  fence  ;  and,  2d,  who 
had  the  best  right  of  possession  of  the  remainder  of  the 
land  sued  for.  We  shall  not  attempt  to  answer  these 
questions,  but  will  confine  ourselves  to  an  examination  of 
the  several  charges  given  and  refused.  To  the  first  and 
fifth  charges  given,  no  objection  has  been  made  in  the  argu- 
ments submitted  on  behalf  ,of  the  appellant. 

[1.]  The  obvious  meaning  of  the  second  charge  was, 
that  the  effect  of  the  agreement  and  judgment  in  the  Chas- 
tang  suit,  if  payment  was  made  according  to  the  agreement, 
was  to  divest  the  heirs  of  Ohastang  of  title  to  the  lands  in 
controversy,  and  to  transfer  to  Stewart  &  Easton  such  an 
interest  in  the  parcels  claimed  .by  them  in  that  suit,  as 
would  enable  them  to  maintain  ejectment;  provided  that, 
at  the  time  of  the  recovery  and  agreement,  the  possession 
was  with  Stewart  &  Easton. 

While  it  may  be  admitted,  that  the  judgment  in  the 
Chastang  suit,  followed  by  the  required  payment  by 
23 
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Stewart  &  Easton,  did  not,  as  against  persons  not  parties 
or  privies  to  the  record,  operate  a  conveyance  of  the  title  of 
Chastang's  heirs  to  Stewart  &  Easton,  it  cannot  be  doubted, 
that  all  persons  belonging  to  either  of  these  classes  are 
estopped  by  the  record  from  denying  that,  by  such  judg- 
ment and  payment,  Stewart  &  Easton  did  acquire  the  title 
of  Chastang's  heirs,  to  the  parcels  claimed  by  them.  The 
record  of  that  suit  shows,  that  Knox  was  served  with  the 
declaration  and  the  usual  notice  from  the  casual  ejector. 
This  was  sufficient  to  bring  him  into  court,  and  might, 
perhaps,  justify  us  in  holding  him  bound  by  the  estoppel 
of  the  judgment,  although  he  did  not  come  in  and  make 
himself  defendant  to  the  action. — Cruise  v.  Riddk,  21  Ala. 
791 ;  2  Phill.  Ev.  (C.  &  H's  Notes,  Edwards'  ed.  1859,) 
p.  8,  note  253,  p.  1 1-42,  note  270 ;  3  ib.  625  ;  Shumake  v. 
Nelmsi  26  Ala.  135. 

But  we  need  not  rest  our  decision  on  this  single  ground. 
The  evidence  is  all  set  out ;  and  the  charge  we  are  consid- 
ering, as  well  as  all  the  others,  must  be  construed  in  con- 
nection with  the  evidence.  The  evidence  tended  to  show 
that,  when  the  Chastang  suit  was  begun,  Knox  was  in 
possession,  as  the  tenant  of  Eslava,  of  the  whole  of  lot 
number  four,  and  all  that  part  of  lot  number  three,  which 
lies  south  of  the  old  place ;  that  pending  the  suit,  Eslava 
transferred  his  possession  to  Stewart  &  Easton;  that,  by 
his  consent  and  direction,  Knox  attorned  to  Stewart  & 
Easton,  who  made  themselves  defendants  to  the  action  as 
landlords  of  Knox  ;  and  that  matters  stood  thus  when  the 
judgment  in  the  ejectment  suit  was  rendered.  The  evi- 
dence that  Knox,  being  already  in  possession,  attorned  to 
them,  and  became  their  tenant,  is  the  only  evidence  that 
was  offered,  tending  to  show  that  Stewart  &  Easton  were, 
at  the  time  of  the  recovery,  in  possession  of  the  land 
claimed  by  them.  Unless,  therefore,  Knox  was  their 
tenant,  they  were  not  in  possession  at  all,  and  they  were 
only  in  possession  to  the  extent  to  which  he  was  their 
tenant.  In  effect,  then,  the  charge  was  that,  if,  at  the 
time  of  the  recovery,  Knox  was  in  possession  as  the  tenant 
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•of  Stewart  •&  Easton,  the  agreement   and  recovery,  and 
payment  in  pursuance  thereof,  operated   a  divestiture  of 
the  Chastang  'title,  and  a  transfer  to  Stewart  &  Easton  of 
such  an  interest  in1  the  land  which  Knox  held  as  their 
tenant,  as  would  en-able  them  to  maintain  ejectment. 

As1  we  have  seen,- *the  record  of  the  Chastang  suit  shows 
that  Knox  was  served  with  the  declaration  and  notice,  and 
that  Stewart  &  Easton  made  themselves  defendants  to  the 
action.  Now,  if,  in  addition,  it  was  proved  that,  pending 
the  suit,  Knox  became  the  tenant  of  Stewart  &  Easton, 
•aird  so  remained  until  the  recovery,  it  cannot  be  doubted, 
we  think,  that  he  is  bound  by  the  judgment,  so  far  as  it 
relates  to  the  land  of  which  lie  was  in  possession  as  the 
tenant  of  Stewart  &  Easton,  and  is  thereby  estopped  from 
'denying  that,  as  ttf  that  land,  the  recovery  and  payment 
•did  effect  a  divestiture  of  the  title  of  the  Chastang  heirs, 
and  the  transfer  to  Stewart  &  Easton  of  such  an  interest 
as  would  support  art  ejectment. — See  2  Phill.  Ev.  (C.  & 
H's  Notes,  Edward's  ed.  18-59^  p.  15,  note  260  ;  ib.  p.  19, 
note  261 ;  Jackson  v.  Stone,  13  Johns.  447 ;  ShttnmJcc  v. 
Helms,  25  Ala.  126  (135);  Howard  v.  Kennedy,  4  Ala.  592. 

[2.]  The  court  did  not  decide  that  Stewart  &  Easton 
were  in  possession,  but  teft  that  question  to  the  jury,  and 
instructed  them  that  the  eftect  of  the  recovery,  as  the 
foundation  of  a  right  to  maintain  ejectment,  would  depend 
upon  their  being  in  possession.  As  the  only  possession 
they  attempted  to  prove  was  the  possession  of  Knox  as 
their  tenant,  it  follows  that  the  appellant  cannot  have  been 
injured  by  the  second  charge.  A  charge  which  is  correct 
in  the  particular  case,  though  incorrect  as  a  general  legal 
proposition,  is  not  a  ground  for  reversal.  There  can  be 
no  doubt  that,  when  the  action  of  ejectment  was  brought 
by  the  heirs  of  Chastang,  they  had  the  legal  title  to  all  of 
this  property. — BaJcci\v  Ckastang,  IS  Ala.  417. 

As  no  part  of  the  lot  to  which  the' third  charge  relates 
was  in  controversy  here,  the  defendant  could  not  have  been 
injured  by  it. 

[3.]  Tha  fourth  charge  given,  and  the  third  and  fourth 
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charges  refused,  can  best  be  considered  together.  Knox, 
as  already  noticed,  was  served  with  the  declaration  in  the 
Chastang  suit ;  and  we  have  seen.that,  if,  in  addition  to 
this,  it  was  proved  that  he  was  the  tenant  of  Stewart  & 
Easton,  who  made  themselves  defendants  to  the  action,  he 
is  estopped  from  denying  that,  as  to  the  land  held  by  him 
as  their  tenant,  they  have  been  invested  with  the  paramount 
title  of  the  Chastang  heirs.  Hence,  if  there  was  error  in 
the  fourth  charge,  it  was  error  without  injury.  It  is  said, 
however,  that  notwithstanding  the  attornrnent  of  Knox  to 
Stewart  &  Easton,  (which  the  evidence  tended  to  establish,) 
he  was  not,  in  legal  judgment,  their  tenant;  that  when 
Eslava,  in  1848,  mortgaged  the  property  to  Cruzat,  Knox 
became,  by  operation  of  law,  the  tenant  of  Oruzat,  the 
mortgagee;  and  that  the  subsequent  attornment  to  Stewart 
&  Easton,  who  derived  title  under  a  mortgage  younger 
than  Cruzat's,  had  no  consideration  to  support  it,  and  was 
void.  But,  as  against  all  persons,  except  the  mortgagee 
and  those  claiming  under  him,  the  mortgagor  is  considered 
as  owner  of  the  land,  so  long  as  he  remains  in  possession 
of  it;  and  subject  to  the  lien  of  the  mortgage,  the  legal 
rights  and  remedies  of  others  may  be  sought,  asserted,  and 
enforced,  in  the  same  manner  as  if  no  such  mortgage  ex- 
isted.— Doe  v.  McLoskey,  I  Ala.  708 ;  Coote  on  Mortgages, 
322-7,  and  notes.  Accordingly,  the  mortgagor  in  posses- 
sion may  hire  or  lease  the  mortgaged  property,  and  receive 
the  rents  and  profits,  until  the  mortgagee  gives  notice  to 
the  tenant  not  to  pay  to  the  mortgagor. — Hutchinson  v. 
Dear  ing,  20  Ala.  802,;  Mansony  v.  United  States  Bank, 
4  Ala.  735 ;  Branch  Bank  v.  Fry,  23  AJa.  773.  There  was 
jjo  evidence  that  Cr.uzat  ever  entered,  or, demanded  posses- 
sion of  Eslava  or  his  vendees,  or  in  any  manner  asserted 
against  the  latter  his  rights  under  the  mortgage.  The 
mortgagor  and  his  vendees  being  thus  left  in  undisturbed 
possession,  the  attornment  of  Kuox  to  Stewart  &  Easton 
was  valid  and  effectual. 

[4.]  There  was  no  evidence  to  sustain  the  first  and 
second  charges  asked  by  the  defendant.  Being  abstract, 
the  court  did  not  err  in  refusing  to  give  them. 
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[5.]  We  cannot  assent  to  the  proposition  involved  in  the 
fifth  charge  asked, — that  when  the  vendee  of  a  mortgagor 
purchases  in  the  paramount  outstanding  title  of  a  third 
person,  the  purchase  enures  to  the  benefit  of  the  mortgagee, 
and  operates  as  a  confirmation  of  his  title. 

It  is  very  properly  conceded  by  the  counsel  for  the  ap- 
pellee, that  the  plaintiff  has  no  right  to  recover  any  part 
of  the  Johnson  lot,  allowing  to  the  same  a  front  of  thirty,  and 
a  depth  of  one  hundred  and  fifteen  feet.  It  appears,  how- 
ever, that  the  verdict  and  judgment  embrace  a  part  of  this 
lot ;  for  the  recovery  is  for  all  the  land  west  of  one  hundred 
feet  from  St.  Emanuel  street ;  in  other  words,  the  recovery 
includes  fifteen  feet  from  the  west  side  of  the  Johnson  lot, 
to  which  the  plaintiff  has  no  claim.  But  this  matter  is 
not  involved  in  any  of  the  exceptions  brought  before  us  J 
and  as  the  plaintiff  expresses  a  willingness -to  enter  a  remit- 
titur  as  to  this  part  of  the  recovery  whenever  called  upon, 
it  is  not  likely  that  the  mistake  will  injure  the  defendant. 
'  affirmed. 


GORDON  vs.  CLAPP. 

[ACTION  FOR  WORK  AND  LABOR  DONE.] 

1.  Admissibility  of  party's  declarations  ««  evidence  for  him. — In  an  action 
against  air  administrator,  seeking  to  charge  him  individually  for  work 
and  labor  done  on  a  house  belonging  to  his  intestate's  estate,  of  which 
lie  had  actual  possession  at  the  tim«  the  work  was  done ;  plaintiff 
having  proved  that  defendant  superintended,  approved,  and  accepted 
the  work,  and  defendant  having  adduced  evidence  of  a  contract  be- 
tween plaintiff  and  the  decedent  for  the  performance  of  the  work, — 
plaintiff  cannot  be  allowed  to  prove  that,  "when  about  to  commence 
the  work,  defendant  not  being  present,"  he  said  to  a  witness  with 
whom,  as  agent  of  the  decedent,  he  had  made  the  former  contract, 
<i  that  he  would  not  do  the  work  under  the  former  contract,  but  looked 
to  the  defendant  individually  for  payment." 
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APPEAL  from  the  County  Court  of  Montgomery. 
Tried  before  the  Hon.  DAVID  CAMPBELL. 

THIS  action  was  brought  by  Charles  A.  Clapp,  against 
John  W.  Gordon,  to  recover,  the  sum  of  $604,  alleged  to- 
be  "  due  on  account  between  plaintiff  and  defendant  en  the 
1st  January,  I860,  and  fer  work  and  labor  done,  and  ma- 
terials furnished,  by  plaintiff  for  defendant."  On  the  t»alt 
as  the  bill  of  exceptions  states,  the  plaintiff  proved  the 
performance  of  the  work  for  which  compensation  was 
claimed;  and  the  defendant,  having  introduced  evidence 
tending  to  show  that  the  work  was  done  ou  a  house  which 
belonged  to  one  Barnard -in  .his  life-tinae,  but  was  in  the 
possession  of  the  defendant  as  his  administrator  at  the  time 
the  work  was  performed,  proved  by  one  W.  T.  Robinson, 
a  witness,  that  he  (Robinson)  was  authorized  by  said  Bar- 
nard to  make  a  contract  for  the  performance  of  the  work 
in  question;  that  said,  plaintiff,  on  being  informed  of  his 
authority  to  act  for  Barnard,  authorized  him  to  make  the 
following  proposal  in  writing  for  the  performance  of  the 
work  ;  that  said  proposal  was  accepted  by  Barnard,  and 
its  acceptance  was  communicated  to  plaintiff  by  witness." 
(The  proposal,  as  set  out  in  the  record,  is  addressed  to  Bar- 
nard, signed  "  C.  A.  Clapp,  per  W.  T.  Robinson,"  and  speci- 
fies the  price  at  which  the  designated  work  will  be  done.) 
"  Plaintiff  then  offered  to  prove  by  said  Robinson,  that  when 
about  to  commence  the  work,  defendant  not  being  present, 
he  told  the  witness,  that  he  would  not  do  the  work  under 
the  contract  with  Barnard,  but  that  he  looked  to  defendant 
individually  for  payment.  The  defendant  objected  to  this 
evidence,  but  the  court  overruled  his  objection,  and  admit- 
ted the  evidence  ;  to  which  the  defendant  excepted.  Plain- 
tiff had  proved,  before  said  evidence  was  offered,  that 
defendant  had  actual  possession  of  the  house  before  the 
work  was  commenced,  and  while  it  was  being  performed; 
that  he  superintended,  approved,  and  accepted  the  work ; 
and  that  he  had  paid  out  of  his  individual  means  for  other 
work  done  on  the  house  about  the  same  time."  The  ad- 
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mission  of  the   evidence  objected  to  is  the  only  matter 
now  assigned  as  error. 

GOLDTHWAITE,  RICE  &  SEMPLE,  for  appellant. 
WATTS,  JUDGE  &  JACKSOX,  contra. 

STONE,  J. — We  are  not  informed  on  what  principle 
the  plaintiff  was  permitted  to  prove  his  own  declaration, 
made  in  the  absence  of  the  defendant,  to  the  effect  "that 
lie  would  not  do  the  work  under  the  contract  with  Barnard^ 
but  that  he  looked  to  the  defendant  individually  for  'his 
pay."  The  general  rule  is,  that  a  party's  ex-parte  state- 
ments cannot  become  evidence  for  himself.  To  that  rule 
there  are  exceptions,  one  of  which  is,  that  what  a  party 
says,  contemporaneously  with  an  act  done,  and  explanatory 
of  its  nature,  may  be  given  in  evidence  as  part  of  the  res 
gestce.  To  bring  a  case  within  this  rule,  the  declaration 
must  be  so  connected  with  the  fact  it  is  sought  to  explain 
as  to  illustrate  its  character. — 1  Greenl.  Ev.  $  108.  In 
the  present  case,  the  declaration  was  not  at  all  explanatory 
of  the  work  and  labor  done  ;  and  hence  we  hold,  that  the 
declaration  formed  no  part  of  the  res  gestce.  We  know  of 
no  principle  of  law  on  which  it  was  admissible,  and  hold 
that  the  county  court  of  Montgomery  erred  in  its  admis-* 
sion. — See  Sanford  v.  Howard,  29  Ala,  684. 

Reversed  and  remanded. 


FOSTER  vs.  KENNEDY'S  ADM'R. 

[ACTION   BY   PURCHASER,  AGAINST  VENDOR  OF   LAND,  TO    RECOVER 
DAMAGES  FOB  MISREPRESENTATIONS.] 

1.  Measure  of  damages  to  purchaser  for  misrepresentation;  variance. — lu 
an  action  by  the  purchaser,  to  recover  damages  for  a  misrepresenta- 
tion of  the  boundary  lines  by  the  vendor,  in  falsely  stating  that  a  mill 
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and  mill-pond  were  included  in  the  tract,  the  measure  of  damages 
•which  the  plaintiff  is  entitled  to  recover,  is  the  difference  between  the 
art n;i I  value  of  the  land  and  its  value  on  the  supposition  that  the 
representation  was  true ;  but  he  cannot  be  allowed  to  prove  what 
•would  have  been  the  value  of  the  land  if  the  pond  had  been  on  a  part 
of  the  tract  different  from  that  on  which,  according  to  the  averments 
of  the  complaint,  it  was  represented  to  be. 

2.  What  constitutes  fraud  by  vendor. — To  constitute  a  fraud  on  the  part  of 
the  vendor,  in  misrepresenting  the  location  of  the  boundary  linos  of 
the  laud  and  the  capacity  and  quality  of  mills  sitnate  on  the  lands,  it 
is  7iot  necessary  that  the  representations  should  be  known  by  him  to 
be  false,  nor  that  they  should  be  made  nnder  circumstances  manifest- 
ing a  recklessness  of  truth  on  his  part. 

3.  Same. — A  representation  by  the  vendor,  as  to  the  location  of  the 
boundary  lines  of  the  land,  or  a»  to  the  capacity  and  qualities  of  a 
mill  situated  thereon,  cannot  be  declared,  as  matter  of  law,  the  state- 
ment of  an  opinion;    but  it  is  a  question  for  the  jury. to  decide, 
whether  it  is  the  statement  of  an  opinion  or  a  fact. 

APPEAL  from  the  Circuit  Court  of  Kandolph. 

Tried  before  the  Hon.  JAMES  B.  MARTIN.  . 

c  .  i/ ,«,-«.  -»i'  . .  •• 

This  action  was  brought  by  John  A.  EL  Kennedy  and 
Evaline  E.  Kennedy,  his  wife,  (and  revived,  on  the  death 
of  Mrs.  Kennedy  pending  the  sait,  in  the  name  of  her 
administrator,)  against  Charles  Foster,  to  recover  damages 
for  a  deceit  in  the  sale  of  a  tract  of  land  by  said  Foster  to 
Mrs.  Kennedy;  and  was  commenced  on  the  6th  January, 
1859.  The  land  wafe  described  in  the  complaint  as  "  the 
south-west  fourth  of  the  north-west  quarter  of  section 
five,  and  the  south-east  fourth  and  north-east  fourth  of  the 
south-east  quarter  .  of.  section  six,  in  township  twenty, 
range  ten  east,  in  the  Coosa  land-district."  The  alleged 
misrepresentations  were — 1st,  "that  the  »aid  defendant 
pointed  out  to  the  said  E.  E.  Kennedy  that  the  north-west 
corner  of  the  said  south-west  fourth  of  the  north-west 
quarter  was  located  o»  the  west  side  of  a  certain  creek 
running  through  said  land,  called  '  Fox  creek,'  at  a  point 
and  place  then  and  there  pointed  out  by  said  defendant,  and 
that  the  northern  and  western  boundaries  of  said  south- 
west fourth  of  the  north-west  quarter,  running  from  said 
corner  then  and  there  pointed  out  by  the  defendant,  would 
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include  a  certain  mill-pond,  and  the  land  on  which  the 
water  of  said  pond  was  situated,  and  a  certain  shoal  situ- 
ated on  said  creeky-and  a  large  amount  of  valuable  land, 
to-wit,  twenty  acres,  more  or  less,  all  of  which  was  then 
and  there  pointed  out  by  the  defendant;"  2d,  that  a  certain 
grist-mill,  situated  on<the  land,  "was  built  by  order  of  the 
commissioners'  'court/of  the  county,  did  a  large  business, 
and  had  a  large  patronage,  and  that  there  was  but  one 
other  grist-mill  within1  five  miles  of  said  mill;"  and,  3d, 
that  a  certain  saw-mill  on  the  land  "was  sound  and  in 
good  repair,  and,  by  three  days*  work-' of  a  mechanic,  could 
be  made  to  cut  eight  hundred  feet  of  lumber  per  day." 

On  the  trial,  as  appears  from  the  bill  of  exceptions-,  "the 
plaintiff  introduced  one  Clifton  as  a  witness,  who  testified, 
that,  at  a  previous  term  of  this  court,  the  defendant  Foster 
applied  for  a  continuance  of  a  certain  cause  therein  pend- 
ing against  him,  in  favor  of  one"  Joshua  Hightower,  and 
stated,  that  he  had  purchased  a  tract  of  land  on  Fox  creek, 
with  a  mill  on  it,  that  the  lines  had  been  misrepresented  to 
him,  that  he  had  sold  the  land  in  the  same  way,  and  that 
he  could  prove  it  by  an  absent  witness."  The  defendant 
objected  to  this  evidence  ;  the  court  overruled  his  objec- 
tion, and  he  excepted. 

The  defendant  (?)  introduced  one  Berryhill  as  a  witness, 
who  was  a  mill-wright  and  machinist,  and  exhibited  to  him 
a  diagram,  made  by  the  county  surveyor,  "of  the  east  half 
of  the  south-east  fourth  of  section  six,"  township  twenty, 
range  ten,  "  which  showed  that  two-thirds  of  said  mill- 
pond  was  oft  the  said,  tract  of  land."  " Plaintiff  asked 
said  witness  to  look  on  said  diagram,  and  to  give  his 
opinion  as  to  the  difference  in  value  between  the  mill-shoal 
and  water  pnvileges  on  the  tract,  as  shown  by  the  diagram, 
and  the  value  of  the  same  if  the  north  boundary  of  the 
tract  crossed  at  the  head  of  the  pond;  to  which  the  wit- 
ness answered,  that  the  value  of  the  land  was  Jess  by  three 
hundred  dollars."  The  defendant  objected  to  this  evidence, 
and  reserved  an  exception  to  the  overruling  of  his  objection. 

The  defendant  asked  the  court  to  charge  the  jury — 
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"  1.  That  fraud  will  not  be  implied  from  the  falsity  of  a 
representation  :  that  it  is  necessary  to  show  that  the  repre- 
sentation was  made  by  the  vendor  with  a  knowledge  of  its 
untruth,  or  under  circumstances  manifesting  a  recklessness 
of  truth  on  his  part,  without  knowing  whether  it  was  true 
or  lalse. 

"•2.  That  the  positive  representations  of  the  vendor,  as 
to  the  boundaries  of  the  laud,  or  as  to  the  qualities  of  the 
machinery,  would  be  regarded  by  the  law  as  an  expression 
of  his  opinion  or  belief,  unless  it  was  intended  and  received 
as  a  stipulation  that  the  boundaries  of  the  land,  or  the 
qualities  of  the  machinery,  were  such  as  they  were  repre- 
sented to  be." 

The  court  refused  these  charges,  and  the  defendant  ex- 
cepted  to  their  refusal;  and  he  now  assigns  as  error  the 
several  rulings  of  the  court  on  the  evidence,  and  the  re- 
fusal of  the  charges  asked. 


o 


HEFLIN  &  FORNEY,  for  appellant. 
J.  FALIOJER,  contra. 

A.  J.  WALKER,  C.  J.— 1.  The  evidence  of  Clifton 
tended  to  show,  that  the  defendant  misrepresented  the  loca- 
tion of  the  lines  of  the  land,  and  did  so  knowingly;  and  it 
requires  no  argument  to  prove  that  his  evidence  was  ad- 
missible. But,  under  the  averments  of  the  complaint,  the 
evidence  of  the  witness  Berry  hill  was  not  admissible.  The 
alleged  misrepresentation  was,  that  the  mill-pond  and  mill 
were  on  the  south-west  quarter  of  the  north-west  quarter 
of  section  five,  township  twenty,  range  ten;  and  Berry  hill 
was  allowed  to  testify,  that  if  the  entire  pond  had  been 
included  in  the  tract  represented  in  the  diagram,  which  was 
the  east  half  (or  the  south-east  and  north-east  quarters)  of 
the  south-east  quarter  of  section  six,  in  the  same  township 
and  range,  the  land  would  have  been  worth  more  by  three 
hundred  dollars.  The  measure  of  damages  for  the  falsity 
of  the  alleged  representation,  was  the  diminution  of  the 
value  in  consequence  of  the  mill  and  pond  not  being  on  the 
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]and  on  which  it  was  represented  to  be.  The  inquiry  must 
be  as  to  the  injury  resulting  from  the  fact  that  the  repre- 
sentation was  false. — Gibson  v.  Marquis,  29  Ala.  60S  ; 
Stow  v.  Bowman,  ib.  397;  Ward  v.  Reynolds,  32  Ala.  384. 
A  comparison  is  to  be  made,  between  the  actual  value,  and 
the  value  upon  the  supposition  of  a  correspondence  with 
the  representation.  The  comparison  which  the  witness 
was  permitted  to  make,  was  between  the  actual  value,  and 
the  value  upon  the  supposition  of  the  pond  being  upon 
one  piece  of  land,  when  the  representation  alleged  was 
that  it  was  upon  another  tract.  The  testimony  was,  there- 
fore, not  admissible  under  the  complaint,  and  the  ccwrt 
•  erred  in  admitting  it. 

[2-3.]  There  was  no  error  an  the  refusal  of  the  charges 
asked  by  the  defendant.  Neither  a  knowledge  of  the  falsity 
of  a  representation,  nor  the,  presence  of  circumstances 
manifesting  a  recklessness  of  truth,  is  an  indispensahle  in- 
gredient of  a  fraud.  "A  misrepresentation  by  the  ven<k>r 
of  land,  in  regard  to  a  material  fact,  which  operated  as  an 
inducement  to  the  purchase,  upon  which  the  vendee  had  a 
right  to  rely,  and  by  which  he  was  actually  deceived  and 
injured,  is  a  fraud." — Foster  v.  Grcssctt,  29  Ala.  393;  Black- 
mail v.  Johnson,  35  Ala.  2-52  ;  Kelly  v.  Allen,  34  Ala.  663. 
The  law  does  not  pronounce  representations  as  to  the 
boundaries  of  land,  or  as  to  the  qualities  of  .machinery,  to 
be  expressions  of  opinion.  They  maybe  either  statements 
of  facts,  or  statements  of  opinion;  and  it  is  for  the  jury  to 
decide  whether  they  are  one  or  the  other. 

The  declarations  oi  the  defendant  made  to  John  A.  II. 
Kennedy,  the  husband  of  the  plaintiff's  intestate,  before 
the  purchase,  will  probably  hereafter  be  offered  in  connec- 
tion with  other  facts,  not  stated  in  the  bill  of  exceptions 
to  have  attended  their  offer  on  the  previous  trial.  We 
therefore  do  not  dee  mit  necessary  to  pass  upon  the  admis- 
sibility  of  such  evidence  in  this  case.  Besides,  the  ques- 
tion of  admissibility  may,  perhaps,  be  changed  by  an 
amendment  of  the  complaint. 

Keversed  and  remanded. 
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MACHO'S  EXECUTOR  vs.  -HACHEN. 
[DETIXUB  FOR  STAVES,  BY  HUSBAND'S  EXECUTOR  AGAINST 


1.  JfusbancVs  marital  nj/ftte.—  At  common  law,  if  personal  property  was 
given  to  the  wife  daring  coverture,  without  -  words  creating  in  her 
a  separate  estate,  and  passed  into  the  possession  of  the  husband,  his 
marital  rights  thereby  attached;  and  no  subsequent  declarations  on 
his  part,  disclaiming  title  in  himself,  and  acknowledging  that  the 
property  belonged  to  his  wife,  could  divest  his  title  at  law,  so  as  to  , 
enable  the  wife  to  defeat  an  action  by  his  personal  representative;  : 
but,  if  the  husband  disclaimed  all  title  to  the  property  before  thq 
title  vested  hi  him,  and  elected  to  receive  and  hold  the  property 
merely  as  trustee  for  the  wife,  and  died  while  BO!  holding  the  posses- 
sion, his  personal  representative  could  not  recover  the  property  from  ' 
the  surviving  wife,  eVen  though  such  disclaimer  and  Election,  on  hia 
part  were  founded  in  ignorance  or  mistake  as  to  his  legal  rights  ;  and 
in  case  of  such  original  disclaimer  and  election  by  the  husband,  his 
subsequent  declarations,  asserting  title  ill  himself,  and  .the  payment 
of  taxes  on  the  property  as  his  own,  though  they  are  circumstances 
to  which  the  jury  may  look  in  determining  his  intention  in  reference 
to  the  property,  did  not,  as  matter  of  law,^«perstte  a  change  of  the 
title  from  the  wife  to  himself. 

2.  Separate  'extate  of  wife.  —  It  is  settled  in  this  State,  that  ft  valid  gift  of 
personal  property,  to  the  separate  use  of  a  married  woman,  may  be 
made  orally. 

.  4l  '*...*  '^/-V^:^'  <-v*/<v  •:?.  '>  ri^feWKty    !•>;:    .vftpgj  w*:*ri» 
APPEAL  from  the  Circuit  Court  of  St.  Glair,  on  changa 
of  venue  from  Cherokee. 

Tried  before  the  Hon.  WM.  S.  MUDD. 

•  '~**'tt'<  •«;.  •;-*/.  r'i  -/*-•'  v«  ,if  •j.w.i/Vi-'  :-  '«•-•••• 
THIS  action  was  brought  by  the  executor  of  the  last  will 
and  testament  of  James  Machen,  deceased,  against  Mrs. 
Jane  Machen,  who  was  the  widow  of  said  testator,  to  re- 
cover several  slaves,  with  damages  for  their  detention. 
The  record  does  not  show  when  the  suit  was  commenced, 
the  first  minute-entry  being  an  order  for  a  change  of  venue, 
made  at  the  October  term,  1847.  The  slaves  in  contro- 
versy belonged  to  Merry.  Hall,  deceased,  at  the  time  of  his 
death,  who  was  the  father  of  Mrs.  Machen  ;  were  delivered 
to  her  and  her  husband,  or  to  her  alone,  by  the  executor 

•A'"       '.T-V  •-':.'  '  •    \     .''  : 
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of  said  Merry  Hall,  in  South  Carolina,  about  the  year  1827 
or  1828 ;  were  brought  by  them  to  this  State,  where  they 
lived  at  the  time,  on  their  return  home ;  and  continued  in 
their  possession,  and  on  the  ^plantation  of  said  James 
Machen,  up  to  the  time  of  his  death.  The  defendant's 
evidence  tended  to  show,  that  the  slaves  were  delivered  by 
the  executor  to  her  alone,  though  in  the  presence  of  her 
husband  ;  that  the  delivery  was  accompanied  by  a  declara- 
tion that  the  property  was  given  to  her  separate  use,  or 
words  to  that  effect ;  and  that  the  husband  disclaimed  all 
title  to  the  slaves  at  the  time  of  the  delivery,  received 
them  as  belonging  to  his  wife,  and  ever  afterwards  treated 
and  recognized  them  as  hers.  The  plaintiff's  evidence 
tended  to  show,  on  the  contrary,  that  the  delivery  was  to 
both  husband  and  wife  ^  that  the  testator  worked  the  slaves 
on  his  plantation  with  his  other  hands,  spoke  of  them  as 
his  own,  included  them  in  the  list  of  his  taxable  property, 
and  paid  taxes  on  them.  The  plaintiff  reserved  several 
exceptions  to  the  rulings  of  the  court  on  the  evidence  ; 
but,  as  none  of  them  are  noticed  in  the  opinion  of  this 
court,  it  is  unnecessary  to  give  any  further  statement  of 
the  evidence. 

The  plaintiff  asked  the  court  .to  give  the  following 
charges  to  the  jury  : 

"  1.  That,  if  the  plaintiff  .has  proved  that  the  slaves  sued 
for  were  on  the  plantation  where  the  testator  resided  at  the 
time  of  his  death,  and  for  many  years  previous,  and  that  he 
had  them  employed  in  the  usual  manner  about  his  dwelling 
and  on  the  plantation,  then  proof  of  their  respective  values 
and  hires,  and  that  the  defendant  detained  them  from  him 
at  the  time  the  suit  was  brought,  prima  facie,  entitled  him 
to  recover  said  slaves,  with  their,  annual  hire  from  the  com- 
mencement of  the  suit. 

"  2.  That  the  law  of  this  State  is,  that  the  possession  of 
personal  property  by  the  wife  is.the  possession  of  the  hus- 
band ;  but  there  may  be  a  possession  in  the  tvife,  separate 
and  distinct  from  the  husband,  which  the  Jaiv  .recognises  and 
.will  uphold. 
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"3.  That  if  the  jury  believe,  from  the  evidence,  that 
James  Machen  and  the  defendant  were  husband  and  wife, 
and  that  the  slaves  in  controversy  were  delivered  to  her  by 
Humphrey  Hall,  in  the  presence  of  her  husband,  while 
they  were  in  South  Carolina,  at  the  time  shown  by  the  evi- 
dence, and  were  brought  by  them  to  their  residence  in  this 
State,  and  remained  there  until  the  death  of  the?  husband, 
working  on  the  farm  and  about  the  house, — -then,:in  judg- 
ment of  law,  that  was  the  possession  of  the  husband. 

"  4.  That  the  law  declares  personal  property,  thus  held, 
to,  be  the  property  of  the  husband  absolutely. 

"5.  That  the  defendant,  in  order  to  defeat  such  absolute 
right  on  the  part  of  her  husband,  must  show  affirmatively 
that  the  negroes  were  delivered  to  her,  for  hey  sole  and  sep- 
arate use,  with  the  knowledge  and  consent  of  her  husband, 
and  that  at  the  time  of  such  delivery,  by  the  laws  of  the 
State  where  they  were  delivered,  a  separate  estate  in  favor 
of  a  married  woman,  as  against  the  marital  rights  of  her 
husband,  could  be  created  by  a  parol  gift,  accompanied  by 
a  .delivery  of  the'sla>ves  coupled  with  such  a  limitation.  • 

'•6.'  That,  if  the  defendant  has  not  shown  this,  then  the 
plaintiff  is  entitled  to  recover,  if  the  jury  find  that  he  has 
proved  the  facts -stated  in  the  first  charge  asked. 

"7.  That  if  the  jury  believe,  from  the  evidence,  that 
James  Machen  made ,  the  declarations  offered  in  evidence, 
as  to  the  slaves  being  ! Jenny'.s  property',  in  ignorance  of  , 
his  rights,  then  they  should  not  be  allowed  to  divest  the 
property  out  of  him,  orchis  legal  representative,  the  plain- 
tiff in  this  action,  and  the  jury  must  not  allow  them  ;  pro- 
vided the  jury  believe,  from  the  evidence,  'that  the  marital 
rights  of  the  husband  attached  to  the  slaves  at  the  time  of  the 
gift  and  delivery  to  the  defendant*  •<,•  r '-, 

"  8.  That  if  James  Machen  was  ignorant  of  his  rights  to 
the  property,  and  consented  that  his  wife  might  receive  it 
as  her  separate  estate  under  that  mistake,  then  he  had  the 
right,  at  any  time  before  his  death,  to  assert  his  claim,  and 
hold  the  property  as  husband  ;  and  that  if  he  did  so,  then 
•  the  defendant  cannot  hold  the  property. 
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"9.  That  if  the  possession  of  the  property  was  with  the 
husband,  and  he  conceded  the  right  of  property  to  his  wife 
up  to  the  moment  of  his  death,  this  is  matter  of  equitable 
concession  and  agreement,  unless  the  jury  believe,  from  the 
evidence,  that  the  slaves  were  the  'sole  and  separate  estate 
of  the  wife.  '. 

"10.  If  Humphrey  Hall  delivered  the  property,  as  a  gift 
from  his  father,  for  defendant's  'sole  and  separate  use,  or  as 
a  separate  estate  in  the  wife,  and-  there  is  no 'proof  which 
shows  that  the  property  passed  out  of  the  father,  and  the 
evidence  satisfies  the  jury  that  the  father  died  in  the  pos- 
session thereof,  then  the  delivery  by  Humphrey  Hall,  as  a 
separate  estate  in  the  wife,  is  -void,  'and  the  rights  of  the 
husband  are  not  thereby  affected." 

The  court  gave  the  eighth  charge  as  asked,  and  the  sec- 
ond and  seventh  with  the  qualifications  shown  by  the 
italics,  and  refused  the  others  ;  to  which  refusals,  as  well  as 
to  the  qualifications  given,  and  to  several*  affirmative 
charges  afterwards  given  by  the  court,  the  plaintiff  reserved 
exceptions,  and  he  now  assigns  the  same  as  error. 

L.  E.  PARSONS,  for  appellants 
ALEX.  WHITE,  and  B.  T.  POPE,  contrd. 

R.  W.  WALKER,  J.— -The  question  arising  upon  the 
evidence  in  the  court  below  was,  whether  the  marital  rights 
of  James  Machen,  who  was  the  plaintiff's  testator,  and  the 
husband  of  the  defendant,  attached  to  the  property  in  con- 
troversy during  the  coverture]  "The  inquiry,  in  every 
such  case,  is,  not  whether  the  husband  had  the  right  to 
reduce  the  property  to  possession's  husband,  but  whether 
he  actually  reduced  it  to  possession  in  that  capacity."  In 
the  absence  of  a  statute  changing  the  principle  of  the  com- 
mon law,  where  personal  property,  given  to  a  wife  during 
coverture,  without  expressions  in  the  gift  creating  in  her 
a  separate  estate,  passes  into  the  possession  of  her  husband, 
who  does  nothing  at  the  time  of  the  gift  or  delivery  of  the 
property  to  prevent  his  marital  rights  from  attaching,  the 
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title  vests  eo  instanti  in  him,  and  the  property  becomes  his 
absolutely.  Where  the  title  has  thus  vested  in  the  husband, 
no  subsequent  declarations  made  by  him,  disclaiming  title 
in  himself,  and  acknowledging  the  property  to  belong  to 
his  wife,  can,  at  law,  vest  the  property  in  the  wife,  so  as 
to  enable  her  to  resist  successfully  the  action  of  the  hus- 
band's representative ;  and  any  such  declarations,  founded 
in  ignorance  or  mistake  as  to  his  rights,  would  not,  even  in 
equity,  divest  the  property  out  of  the  husband  or  his  repre- 
sentative. 

But  the  husband  may  repudiate  all  claim,  as  husband,  to 
property  given  to  the  wife,  and  elect  to  treat  it  as  hers,  and 
hold  or  control  it  as  her  trustee ;  and  if  such  disclaimer 
and  election  are  made  before  the  title  is  vested  in  him,  and 
the  coverture  is  determined  while  the  property  is  so  held, 
his  marital  rights  cannot  be  afterwards  asserted  by  him  or 
by  his  personal  representative.  In  such  case,  the  property 
vests  absolutely  in  law  in  the  wife,  if  she  be  the  survivor, 
and  in  her  administrator  or  personal  representative,  if  she 
be  the  party  who  first  dies ;  and  it  makes  no  difference 
whether  the  husband  or  wife  actually  controls  the  property. 
Nor  is  this  result  at  all  affected  by  the  fact,  that  the  hus- 
band's refusal  to  receive  the  property  as  husband,  and  his 
election  to  hold  it  for  his  wife,  are  founded  in  ignorance  or 
mistake  as  to  his  legal  rights ;  for,  although  his  conduct 
may  be  the  result  of  mistake,  still  the  fact  would  remain, 
that  he  has  not  reduced  the  property  into  possession  as 
husband.  These  principles  are  all  clearly  settled  by  our 
previous  decisions. — Machen  v.  Maclien,  15  Ala.  373;  S.  (7., 
28  Ala.  374 ;  Jennings  v.  Blacker,  25  Ala.  415  ;  Gillespie 
v.  Burleson,  28  Ala.  551 ;  Lockhart  v.  Cameron,  29  Ala. 
355. 

It  must  be  observed,  that  the  controversy  here  is  between 
the  husband's  executor  and  the  widow;  and  we  purposely 
leave  open  the  question,  whether,  as  against  a  creditor  of 
the  husband,  property  given  to  the  wife,  without  words 
creating  in  her  a  separate  estate,  can  be  exonerated  from 
liability,  by  reason  of  his  refusal  to  accept  the  gift  as  hus- 
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band,  and  electing  to  hold  the  property  as  belonging  to  his 
wife. — See  Jennings  v.  Slacker,  25  Ala.  422. 

It  may  be  true,  (though  it  is  not  now  necessary  to  decide 
that  point.)  that  although,  in  consequence  of  what  trans- 
pires at  the  time  of  the  delivery,  the  marital  rights  of  the 
husband  do  not  then  attach  to  the  property,  still  he  may 
afterwards,  at  any  time  during  the  coverture,  assert  his 
right  to  the  property,  take  possession  of  it  as  husband,  arid 
thereby  vest  the  title  in  himself.  Assuming  this  to  be  the 
law,  yet,  if,  at  the  time  of  the  gift  or  delivery,  the  husband 
disclaims  all  title,  and  consents  to  treat  and  hold  the  prop- 
erty as  his  wife's  separate  estate,  his  subsequent  declaration 
that  the  property  was  his,  or  that  it  should  go  to  his 
children,  or  his  payment  of  the  taxes  due  .on  the  same, 
would  not  constitute,  as  matter  of  law,  a  change  in  the 
property  from  his 'wife  to  himself;  but  such  declarations 
and  acts  are  circumstances  to  which  the  jury  may  properly 
look,  in  order  to  arrive  at  the  intention  of  the  .husband  .in 
reference  to  the  property. 

The  third  and  fourth  charges  asked  by  the  plaintiff,  and 
upon  which  particular  stress  is  laid  in  the'  written  argu- 
ment of  counsel,  were  proptavly  refused.  There  was  evi- 
dence which  tended  to  show  hat,  though  the  negrdes  were 
delivered  to  the  wife  during  coverture,  an.d  continued  on 
the  husband's  premises  until  his  death,  still  he  never 
received  or  held  the  possession  as  husband,  but,  on  the 
contrary,  always  refused  to  do  so.  These  charges  might 
well  have  been  understood  by  the  jury  as  a  denial  of  the 
husband's  right  thus  to  repudiate  all  claim  to  the  property 
as  husband,  and  of  the  validity  of  his  election  to  hold  it 
for  his  wife.  v* 

[9.]  The  fifth  charge  asked  is  in  conflict  with  the  repeated  ' 
decisions   of   this  court,  that,  independent  of  statute,  a 
verbal  oral  gift  of  personal  property  may  be  made  to  the 
separate  use  of  a  married  woman. — Lockhart  v.  Cameron, 
29  Ala.  335,  and  cases  cited. 

Without  examining  more  in  detail  the  various  chargei  . 
given  and  refused,  it  is  enough  to  say  taut,  considering  them 
24 
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in  connection  with  the  evidence  disclosed  by  the  record,  we 
find  no  error  in  the  action  of  the  court  in  relation  to  them, 
of  which  the  appellant  can  complain. 

Judgment  affirmed. 

A.  J.  WALKER,  C.  J.,  not  sitting. 


ENGLAND  &  LEE  ET  AL.  vs.  REYNOLDS,  DEVOE  & 

CO.  ET  AL. 
[  CREDITORS'  BILL  KOU  SETTLEMENT  OF  ASSIGNMENT.} 


1.  Talidltyttf  Assignment  for  benefit  of  creditors  ;  assent  of  beneficiaries. 
An  assignment,  by  which  a  debtor  conveys  te  a  trustee,  for  the  benefit 
of  all  his  creditors  equally,  all  his  property,  real  and  personal;,  and 

'  which  authorizes  the  trustee  "to  sell  and  dispose  of  the  said  real  and 
personal  estate,  and  to  collect  the  said  choses  in  action,  using  a  rea- 
sonable discretion  as  to  the  times  and.  modes  of  selling  and  disposing 
of  said  estate,  as  it  respects  making  sales  for  cash  or  on  credit,  at 
public  auction  or  by  private  contract,  and  with  the  right  to  compound 
for  the  said  choses  in  action,  taking  a  part  for  the  whole,  when  he 
shall  deem  it  expedient  so  to  do,"—  is  not  vitiated  by  the  general  de- 
scription of  the  property  conveyed,  nor  by  the  failure  to  specify  the 
names  of  the  creditors,  nor  by  the  discretion  given  to  the  trustee  as  to 
the  terms  and  mode  of  sale  ;  nor  is  the  assent  of  the  creditors  neces- 
sary to  uphold  the  assignment  against  the  liens  of  subsequent  attach- 
ments. 

2.  Responsiveness  of  answer.  —  Where  the  bill  alleges,  that  one  of  the  de- 
fendants had  sold  a  portion  of  the  property  sought  to  be  condemned 
to  the  payment  of  the  complainants'  debts,  under  a  pretended  mort- 
gage or  lien,  given  by  the  debtor  to  secure  a  fictitious  debt  ;  and  that 
the  secured  debt,  if  any  part  of  it  was  just,  was  fully  discharged  by 
the  proceeds  of  sale,  leaving  a  balance  in  the  defendant's  hands  sub- 
ject to  the  complainants'  claims,  —  an  answer,  asserting  the  bona  fides 
of  the  secured  debt,  the  validity  of  the  mortgage,  (which  is  made  an 
exhibit,  and  which  contains  a  power  of  sale,"*  and  that  the  entire  pro- 
ceeds of  the  sale  were  not  sufficient  to  satisfy  the  secured  debt,  is 
responsive. 

APPEAL  from  'the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  JAMES  C.  CLARK. 
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I'HE  bill  in  this  case  was  filed,  on  the  18th  April,  1859, 
by  Reynolds,  Devoe  &  Co.,  and  other  judgment  creditors, 
of  Adolph  Reis,  on  behalf  of  themselves  and  sucli  other 
creditors  as  might  come  in  and  contribute  to  the  expenses 
of  the  suit,  against  said  Adolph  Reis,  England  &  Lee,  and 
certain  other  creditors  who  had  levied  attachments  on  some 
of  said  Reis'  property;  and  sought,  principally,  a  settle- 
ment of  a  deed  of  assignment  executed  by  said  Reis,  to 
one  J.  C.  Perkins  as  trustee,  for  the  benefit  of  all  his  cred- 
itors, and  a  distribution  of  the  funds  among  the  creditors 
who  might  be  found  entitled  to  share  in  it.  The  following 
is  a  copy  of  the  assignment : 

"  State  of  Alabama,  •>  This  indenture,  made  and  entered" 
Perry  county.  )  into  this  23d  April,  1858,  by  and 
between  Adolph  Reis,  of  the  town  of  Marion,  county  of 
Perry,  and  State  of  Alabama,  merchant,  \of  the  first  part, 
and  James  C.  Perkins,  of  said  county  and  State;  of  the 
second  part,  witnesseth,  that  whereas  the  said  party  of  the 
first  part  is  indebted  to  divers  persons,  in  considerable 
sums  of  money,  which  he  is  at  present  unable  to  pay 
in  full,  and  is  desirous  to  convey  all  his  property  for 
the  benefit  of  all  his  creditors :  now  the  party  of  the  first 
part,  in  consideration  of  the  premises,  and  of  one  dollar 
paid  to  him  by  the  said  party  of  the  second  part,  hereby 
grants,  bargains,  sells,  assigns,  and  conveys,  unto  the  party 
of  the  second  part,  his  heirs,  and  assigns,  all  his  lands, 
tenements,  hereditaments,  goods,  chattels,  property,  and 
choses  in  action,  of  every  name,  nature,  and  description, 
wheresoever  the  same  may  be ;  to  have1  and  to  hold  the 
said  premises,  unto  the  said  party  of  the  second  part,  his 
heirs,  and  assigns;  but  in  trust  and  confidence,  neverthe- 
less, to  sell  and  dispose  of  the  said  real  and  personal  estate, 
and  to  collect  the  said  choses  in  action,  using  a  reasonable 
discretion  as  to  the  times  and  modes  of  selling  and  disposing 
of  said  estate,  as  it  respects  -  making  sales  for  cash  or  on 
credit,  at  public  auction  or  by  private  contract  $  and  with 
the  right  to  compound  for  the  said  choses  in  action,  taking 
a  part  for  the  whole,  when  the  said  trustee  shall  deem  it 
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ient  so  to  do;  and  with  full  power  to  appoint  such 
agents,  or  attorneys,  as  may  be  necessary  for  the 
ose  of  executing  the  trusts  declared  in  these  presents; 
but  with  the  distinct  understanding,  that  said  party  of  the 
second  part  shah1  not  be  held  liable  for  the  default  of  such 
clerks,  agents  or  attorneys  as  he  may  employ,  but  is  only 
to  exercise  a  sound  discretion  and  judgment  in  the  employ- 
ment and  superintendence  of,  the  same,  and  is  to  exercise 
such  care  and  diligence  as  a  prudent  man  would  exercise  in 
and  about  his  own  business,  in  managing  and  executing 
this  trust ;  and  in  trust  £0  dispose  of  the  proceeds  of  the 
said  property  in  the  manner  following:  first,  he  shall  pay 
the  costs  and  charges  of  these^resents,  and  the  expanses 
of  executing  the  trusts  declareff^i  these  presents ;  second, 
he  shall  distribute  and  pay  the  remainder  of  the  said  pro- 
ceeds to  and  among  all  the  creditors  of  the  party  of  the 
first  part,  ratably,  in  proportion  to  their  respective  debts ; 
and  if  there  should  be  any  surplus,  after  paying  all  the 
parties  who  have  debts  agajnst  the  said  Adolph  Reis,  then 
in  trust,  third,  to  pay  over  such  surplus  to  the  party  of  the 
nVsjt  part,  his  executors,  administrators,  or  assigns.  And 
the  party  of  the  first  part  hereby  constitutes  and  appoints 
the  party  of  the  second  part  his'attorney  irrevocable,  with 
power  of  substitution,  authorizing  him,  in  the  name  of  the 
party  of  the  first  part,  or  otherwise,  as  the  case  may  re- 
quire, to  do  any  and  all  acts,  matters,  and  things,  to  carry 
into  effect  the  true  intent  and  meaning  of  these  presents, 
which  the  party  of  the  first  part  might  do  if  personally 
present.  And  the  party  of  the  second  part,  hereby  accept- 
ing these  trusts,  covenants  to  and  with  the  party  of  the 
first  part  to  execute  the  same  faithfully  ;  and  the  party  of 
the  first  part  hereby  covenants  with  the  said  trustee,  party 
of  the  second  part,  from  time  to  time,  and  at  all  times 
when  requested,  to  give  him  all  the  •  information  in  his 
power  respecting  the  assigned  property,  to  execute  and 
deliver  any  and  all  such  instruments  of  further  assurance 
as  the  party  of  the  second  part  shall  be  advised,  by  counsel 
learned  in  the  law,  to  be  necessary  to  carry  into  full  effect 
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the  true  intent  and  meaning  of  these  presents.  In  testi- 
mony whereof,"  &c.  (Signed  by  both  parties.) 

The  property  conveyed  by  this  assignment  consisted  of 
a  store-house  and  lot,  a  stock  of  goods,  and  outstanding 
notes  and  accounts.  The  trustee  took  possession  of  the 
property  under  the  deed,  and  commenced  to  execute  the 
trusts ;  but,  in  a  day  or  two  afterwards,  the  defendants  sued 
out  their  several  attachments,  which  were  levied  by  the 
sheriff  on  the  stock  of  goods,  and  the  same  was  afterwards 
sold  by  him  under  the  attachments.  The  bill  alleged,  that 
the  trustee  refused  to  sue  for  the  property,  and  declined 
further  to  execute  the  trust ;  and  prayed  that  a  trustee,  or 
receiver,  might  be  appointed,  to  take  charge  of  the  prop- 
erty and  execute  the  trust.  The  bill  alleged,  also,  that 
England  &  Lee,  who  were  among  the  attaching  creditors, 
*'by  virtue  of  some  pretended  lien,  or  claim  of  title,  on  or 

about  the  —  day  of ,  1858,  sold  the  said  store-house 

and  lot,  for  about  the  sum  of  $5,030,  and  claimed  the  pro- 
ceeds of  said  sale  under  'and  by  virtue  of  their  said  pre- 
tended lien  or  mortgage,  and  .appropriated  the  same  to  their 
own  use;"  "that  the  indebtedness  of  said  Reis  to  said 
England  &  Lee,  to  the  amount  of  $2,598,  on  which  they 
sued  out  the  attachment  hereinbefore  described  and  referred 
to,  was  in  fact  a  part,  and  constituted  a  portion,  of  the 
debt  which  said  England  &  Lee  pretended  was  secured  by 
their  said  pretended  mortgage,  and  for  the  satisfaction  of 
which  the  said  store-house  and  lot  were  sold  by  them,  as 
aforesaid,  under  their  said  pretended  mortgage,  or  lien,  or 
claim  of  title ;  and  complainants  charge  and  insist,  that,  as 
against  them,  said  England  &  Lee  have  no  right  to  avail 
themselves  of  both  these  remedies ;"  also,  "  that  the  said 
sum  of  $5,030,  for  which  said  store-house  and  lot  were 
sold  under  the  pretended  mortgage  of  said  England  & 
Lee,  was  more  than  sufficient,  even  if  they  have  any  just 
claim  against  said  Reis,  secured  by  any  trust  or  mortgage; 
to  pay  off  and  satisfy  any-  and  all  such  claims ;  and  that 
said  England  &  Lee,  upon  a  fair  accounting,  would  be 
indebted  to  complainants  for  all,  or  a  part  of  said  sum  of 
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money,  the  proceeds  of  the  sale  of  said  house  and  lot." 
The  bill  contained,  also,  a  prayer  for  an  account  against 
England  &  Lee  of  the  money  received  by  them  iroin  the 
sale  of  the  house  and  lot,  and  the  general  prayer  for  other 
and  further  relief. 

England  &  Lee,  with  some  of  the  other  attaching  credi- 
tors>  demurred  to  the  bill,  and  assigned  the  following  causes 
of  demurrer :  "  1st,  that  there  is  no  equity  in  said  bill ; 
2d,  that  the  instrument  in  writing  under  which  complain- 
ants claim  is  void  for  uncertainty  on  its  face,  not  having 
the  names  of  the  creditors  of  said  Reis,  nor  the  amounts  to 
each,  any,  or  all  of  them  ;  3d,  that  said  instrument  is  void, 
because  it  does  not  set  forth  the  amount,  value,  or  descrip- 
tion of  the  property  pretended  to  be  conveyed  by  it;  4th, 
that  said  instrument  is  void  on  its  face,  because  it  leaves 
the  sale,  as  to  times  and  modes,  to  the  discretion  of  the 
trustee,  and  allows  him  to  sell  for  cash  or  on  credit;  5th, 
that  the  creditors  of  said  Reis  are  not  parties^to  said, 
instrument.,  nor  does  the  bill  aver  that  they,  or  any  of 
them,  assented  thereto,  or^.new  of  the  existence  thereof, 
before  the  issue  and  levy  of  the  attachments  mentioned ; 
6th,  that  the  said  instrument  was  only  a  power  to  the  said 
James  C.  Perkins,  until  ithe  creditors  of  Reis  became  par- 
ties thereto,  and  that  the  issue  and  levy  of  the  defendants* 
attachments,  before  said  creditors  assented-  «nd  became 
parties  thereto,  was  a  revocation  of  said  power,  and  the 
property  levied  on  became  and  was  subject  to  said  attach- 
ments." 

In  overruling  the  demurrer, 'the  chancellor  delivered  the 
following  opinion  : 

CLARK,  Ch. — ''The  assignment  is  not  void  for  uncer- 
tainty, because  it  does  not  name  the  creditors  or  the  amount 
due  to  each.  This  must  necessarily  be  the  form  of  every 
general  assignment  for  the  benefit  of  all  the  assignor's 
creditors.  If  it  is  not,  the  assignment,  though  general  as 
to  the  property  conveyed,  would  be  special  as  to  the  per- 
sons named.  Nor  was  it  necessary  that  the  assignment 
should  set  out  the  amount,  value,  and  description  of  the 
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property  assigned.  Ever  since  the  cause  of  Robinson  v, 
Eapclye  &  Smith,  (2  Stew.  86,)  which  has  been  repeatedly 
re-affirmed  by  the  supreme  court,  the  law  in  this  State  has 
been,  that  the  assignment  is  valid  without  any  special 
description ;  and  where  the  assignment  is  general,  con- 
veying all  the  debtor's  property  for  the  payment  of, .his- 
debts,  there  seems  to  be  great  propriety  in  the  description, 
being  general.  Similar  decisions  have  been  made  elsewhere. 
That  the  assignment  is  not  vitiated  by  the  discretion 
reposed  in  the  trustee,  as  to  selling  publicly  or  privately, 
for  cash  or  on  credit,  was  expressly  decided  in  the  case 
of  Abercrombie  v.  Bradford,  (16  Ala.  560,)  which  was 
re-affirmed  in  ShacMford  v.  P.  &  M.  Bank,  22  Ala.  238. 
"The  next  ground  of  demurrer  is,  that  the  creditors  of 
Reis  are  not  parties  to  the  assignment,  nor  does  the  bill 
aver  that  any  of  them  assented  thereto,  or  knew  of  the 
existence  thereof,  before  the  issue  and  levy  of  their  attach- 
ments. This  is  evidently  the  important  question  for  con- 
sideration. It  is  insisted  that  this  case  comes  within  the 
influence  of  the  case  of  Elmes'v.  Sutherland^,  (7  Ala.,)  and 
that  the  assignment  is  a  mere  revocable  power,  as  it  had 
not  been  assented  to  by  any  of  the  creditors  before  the 
levy  of  the  attachments;  and  that  many  of  them  had  in 
fact  dissented  from  it,  by  suing  out  their  attachments,  and 
seizing  the  assigned  effects.  The  case- of  Elmesv.  Suther- 
land was  a  conveyance  for  the  purpose  of  securing  the  pay- 
ment of  certain  specified  debts,  some  of  which  were  past 
due,  and  others  runnijig  to  maturity ;  fixing  a  distant  -clay 
after  the  maturity  of -the  youngest  debt  for  the  execution 
of  the  trust,  and  providing  that  the  debtor  should  continue 
in  the  meantime  in  the  possession  and  use  of  the  property. 
As  to  such  cases,  the  court  there  laid  down  the  law  to  be, 
that  the  deed,  until  it  was  assented  to  by  the  creditors 
whose  debts  were  intended  to  be  secured,  was  a  mere  revo- 
cable power.  But  that  case  is  not  like  the  present.  Here 
is  an  absolute  conveyance,  of  all  the  debtor's  property,  to 
a  trustee,  to  pay  all  the  debtor's  creditors,  without  condi- 
tion. It  is  not  a  deed,  technically,  of  three  parts.  To  be 
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binding  on  the  debtor  and  trustee,  it  does  not  require  the 
consent  in  any  way  of  any  creditor. 

"In  Hodge  v.  Wyatl,  (10  Ala.  273,)  the  supreme  cour 
said,  that  such  a  deed  as  that  mElmes  v.  Sutlierland  'mu 
not  be  confounded  with  a  general  assignment,  for  the  ben- 
efit of  all  or  particular  creditors ;  which  operates,  in  gen- 
eral, without  the  express  assent  of  the  creditors,  as  assent 
is  implied  until  the  contrary  is  shown,  in  consequence  of 
the  benefit  which  must  result  to  them  from  the  instrument.' 
In  Kinnard  v.-Thompson,  (12  Ala.  491,)  the  judge  who  de- 
livered the  opinion  of  the. court  says,  that  in  the  class  of 
cases  like  Elmes  v.  Sutherland,  it  -is  clear  from  the  deed 
that  the  debtor  intended  it  to -operate  as  a  conveyance  only 
in  the  event  that  the  delay  stipulated  for  was  given;  and 
that  the  difference  between  these  cases  and  the  case  then 
under  consideration,  consisted  in, the  fact,  that  no  delay  in 
that  case  was  stipulated  for  by  the  debtor,  and  that  the 
property  conveyed  was  absolutely,,  and  under  all  circum- 
stances, devoted- to  the  payment  of  the  specified  creditors. 
See,  also,  Maulden,  Montague  &  Co.,  v.  Armistead)  14  Ala. 
702  ;  and,  coming  to  a  more  repent  period  in  our  decisions, 
SliacJcelford  v.  P.  '&  M.  Bank,  22  Ala,  238.  In  the  case 
last  cited,  the .  deed  was,  as  here,  a  general  assignment  of 
all  the  debtor's  property,  to  trustees,  to  pay  all  his  debts, 
without  any  provision  for  their  becoming  parties,  or  having 
notice  of  its  ^existence.  It  contained,  however,  a  stipula- 
tion for  .the  use  of  the  property  by  the  debtor,  until  the 
trustees  should  see  proper  to  sue.  T^ere  was  no  difference 
of  opinion  among  the  members  of  .the  court,  except  in 
reference  to  the  retention  of  possession;  and  as  to  the 
question. now  under  consideration,  Judge  Goldthwaite,  in 
delivering  the  opinion  of  the  court,  says— 'The  simple  duty 
of  the  trustees- was  to  sell  the  property,  collect  the  debts, 
and  appropriate  the  same  to  the  payment  of  the  debts  of 
the  assignor,  without  discrimination  or  preference;'  and  he 
adds,  '  We  do  not  see  that  it  was  necessary  they  should  be 
made  parties  to  the  deed,  or  that  any  notice  was  required 
to  be  given  them.'  Decisions  have  been  made  elsewhere, 
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that  where  the  assignment  is  general,  without  any  condi- 
tion whatever  being  attached,  the  assent  of  the  beneficia- 
ries will  be  presumed.— See  11  Wheaton,  58;  7  Peters, 
608-13;  16  Peters,  106-8;  4  Mason,  206;  4  Metcalf, 
522  ;  3  B.  Monroe,  218;  3  Humph.  442* 

"  That  a  general  assignment,  for  the  benefit  of  all  the 
assignor's  creditors,  was  not  intended  to  require  the  assent 
ef  any  of  them  to  give  it  validity,  necessarily  follows,  I 
think,  from  section  1556  of  the  Code,  which  declares,  that 
'every  general  assignment  made  by  a  debtor,  by  which  a 
preference  or  priority  of  payment  is  given  to  one  or  more 
creditors,  over  the  remaining  creditors  of  the  grantor,  shall 
be  and  entire  to  the  benefit  of  all  the  creditors  of  the 
grantor  equally  ;'  thus  showing,  as  I  think,  quite  satisfac- 
torily, that  no  act  on  their  part  was  necessary  to  have  the 
benefit  of  the  assignment.  This  provision  of  the  Code 
ought  to  receive  a  beneficial  construction,  and,  as  we  have 
BO  bankrupt  system,  to  be  treated  as  a  substitute  therefor 
to  some  extent.— See  2  Kent,  532. 

"  These  views  accord  with  most  of  the  American  decisions, 
including  the  more  recent  cases  in  Massachusetts,  as  shown 
by  the  case  from  4  Metcalf  above  citedk  But  in  England, 
where  they  have  a  bankrupt  system,  it  seems  from  the 
authorities  referred  to  in  a  note  to  section  1036  of  Story's 
Equity  Jurisprudence,  and  from  the  view  taken  by  the 
learned  commentator  himself,  that  in  all  case*  of  general 
assignment,  if  the  creditors  are  not  parties,  the  assignment 
is  deemed  revocable  by  the  debtor,  except  as  to  those  cre'd- 
itors  who  have  assented  to  the  trust,. and  have  given  notice 
•thereof  to  the  assignee  ;  on  the  ground,  as  stated  in  Elmes 
V.  Sutherland,  that  until  such  assent  and  notice,  the  assign- 
ment is  to  be  treated,  as  between  the  debtor  and  the  as- 
signee, as  merely  directing  the  mode  in  which  the  assignee 
shall  and  may  apply  the  debtor's  property  for  his  benefit. 
This,  however,  has  not  been  the  American  doctrine,  since 
the  case  of  Brooks  v.  Marbury,  above  referred  to;  and  it 
certainly  cannot  be  the  doctrine  in  this  State,  under  the 
decision  of  the  supreme  court  and  section  1556  of  the 
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Code.  The  Alabama  doctrine  is,  that  where  the  convey- 
ance IB  absolute  to  a  trustee,  without  condition  in  any  way, 
for  the  benefit  of  all  the  debtor's  creditors,  and  the  deed 
has  been  delivered,  the  debtor  cannot  revoke  the  trust 
without  the  consent  of  all  the  creditors;  that  the  convey- 
ance does  not  create  a  mere  power  to  the  trustee,  or  pre- 
sent a  mere  proposition  to  the  creditors  for  their  acceptance, 
which,  until  accepted,  the  debtor  may  revoke  or  withdraw 
at  pleasure  ;  but  that  it  is,  in  the  absence  of  fraud,  an  ab- 
solute, executed  conveyance,  upon  valuable  consideration, 
for  the  benefit  of  the  creditors.  This  being  the  law,  it  could 
not  be  important  whether  any  of  the  creditors  knew  of, 
or  assented  to  the  conveyance,  before  the  levy  of  their  at* 
tachme'nts. 

"  The  views  above  expressed  dispose  of  the  sixth  ground 
of  demurrer,  and  leave  but  the  single  question  to  be  decided, 
whether  the  bill  contains  equity.  That,  I  think,  necessa- 
rily follows  from  what  I  have  said.  If  the  assignment  is 
general,  for  the  benefit  of  all  the  debtor's  creditors,  with- 
out fraud,  giving  no  preference  to  one  creditor  over  another, 
but  appropriating  the  entire  means  of  the  debtor,  pari 
jpassu,  to  the  payment  of  his  debts,  a  court  of  chancery 
will  not  permit  a  portion  of  the  creditors  to  seize  upon  the 
assigned  effects,  by  attachment  or  otherwise,  and  appro- 
priate them  to  the  satisfaction  of  their  demands,  to  the 
exclusion  of  the  other  creditors.  It  follows,  therefore, 
that  a  bill  to  distribute  the  fund  whic,h  may  have  been 
realized  by  the  officer  of  the  law,  on  the  part  of  the  non- 
seizing  creditors,  against  the  attaching  'creditors,  will  be 
sustained,  where  the  trustee  has  abandoned  the  trust.. 
Indeed,  this  seems  to  be  the  only  remedy  they  can  have  to 
reach  the  fund;  and,  therefore,  a  bill  for  the  purpose  must 
have  equity. — 2  Paige,  568;" 

A  decree  pro  confesso  was  entered  against  the  defendant 
Keis ;  but  answers  were  filed  by  the  several  attaching 
creditors,  asserting  the  invalidity  of  the  assignment,  their 
own  dissent  from  it,  and  the  priority  of  lien  acquired  by 
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the  levy  of  their  attachments.  In  reference  to  the  sale  of 
the  house  and  lot,  under  their  mortgage,  the  answer  of 
England  &  Lee  contained  the  following  allegations:  "Re- 

pondents  admit,  that  on day  of ,  1858,  the  time 

stated  in  said  bill,  they  sold  said  house  and  lot;  and  they 
say  that  they  sold  the  same  under  and  in  pursuance  of  the 
provisions  of  a  mortgage,  a  copy  of  which  is  hereto 
attached,  marked  exhibit  'A',  and  prayed  to  be  taken  as  a 
part  of  this  answer ;  and  respondents  say,  tha^  on  the  day 
of  the  date  of  said  mortgage,  they  sold  and  conveyed  said 
house  and'lot  to  said  Reis,  who  gave  them  the  notes  men- 
tioned in  said  mortgage  for-  the  purchase-money,  and,  in 
order  to  secure  the  payment  of  said  notes,  and  in  compli- 
ance with  the  terms  of  said  sale,  executed  the.  said  mort- 
gage to  them.  .Respondents  admit,  that  they  sold  Said 
premises  under  said  mortgage,  .and  appropriated  the  pro- 
ceeds of  said  sale  to  their  own  use,  in  part  satisfaction  of 
said  notes,  as  they  insist  they  had  a  right  to  do;  and  they 
aver  that  the  proceeds  of  said  sale  were  not  sufficient  to 
pay  said  notes,  and  that  a  balance  is  still  due  to  them  on 
account  of  the  same." 

By  agreement  of  counsel,  it  was  admitted,  on  the  hear- 
ing, that  the  several  attaching  creditors  dissented  f'-qm  the 
assignment  so  soon  as  they  were  informed  of  its  existence 
and  terms,  and  immediately  sued  out  and  levied  their 
attachments,;,  that  their  debts  .were  past  due  at. the  time, 
and  that  they,  afterwards  recovered  .judgments  at, the  times 
stated  in  their  respective  answers.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  held,  that  there  was 
nothing  in  the  assignment  which  showed  that  it  was  in- 
tended by  Reis  to  hinder  or  defraud  his  creditors  ;  ithat  its 
validity  was  not  affected  by  the  dissent  of  the  attaching 
creditors,  and  that  the  levy  of  their  attachments  gave  them 
no  preference  over  the  other  creditors;  and  that  England 
&  Lee,  having  failed  to  produce  any  proof  of  their  mort- 
gage, were  accountable  to  the  other  creditors  for  the  pro- 
ceeds of  the  house  and  lot.  He  therefore  ordered  a  reference 
to  the  master,  to  take  proof  of  the  several  debts  due  to 
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the  respective  creditors,  with  an  account  of  the  assigned 
property,  and  directed  the  fund  to  be  distributed  pro  rata 
among  all  the  creditors  whose  debts  were  proved. 

From  this  decree  the  attaching  creditors  appeal.  The 
first  nine  assignments  of  error  are  founded  on  the  overrul- 
ing of  the  demurrer  to  the  bill ;  and  the  tenth  assignment 
is,  "  that  the  property  mortgaged  to  England  &  Lee  was 
not  subject  to  distribution  among  the  creditors  of  Reis, 
•without  regard  to  the  paramount  lien  created  by  their 
mortgage." 

WM.  M.  BROOKS,  for  appellants, 
.  J.  R.  JOHX,  contra. 

A.  J.  WALKER,  C.  J.— The  chancellor  overruled  the 
demurrer  to  the  complainants'  bill.  He  considers,  in  an 
elaborate  opinion,  the  various  points  arising  upon  the 
demurrer.  Without  committing  ourselves  to  all  the  ex- 
pressions contained  in  that  opinion,  we  are  fully  satisfied 
with  the  conclusions  attained,  and  do  not  think  any  remarks 
of  ours  necessary  to  vindicate  their  correctness.  We 
merely  cite,  in  support  of  the  position  that  the -assignment 
was  not  vitiated  by  the  discretion  given  the  trustee  as  to 
the  terms  and  mode  of  sale,  the  cases  of  Miller  v.  Stetsonr 
32  Ala.  1(51;  S.  0.,  36  Ala.  642;^  and  Walthall  v.  Rivest 
Battle  &  Co.,  34  Ala.  91  ;  and  refer  to'  Bun-ill  on  Assign- 
ments, 330  to  340,  for.  an  able  review  of  the  authorities 
upon  the  question,  whether  the  assent  of  the  creditors  was 
necessary  to  the  maintenance  of  the  assignment. 

[2.]  An  approval  of  the  chancellor's  rulings  upon  the 
demurrer,  leads  to  an  affirmance  upon  every  point,  except 
the  one  presented  by  the  10th  assignment  of  errors.  We 
understand  the  chancellor  to  decide,  that  England  &  Lee 
can  receive  no  benefit  in  this  case  from  the  mortgage  to 
them  by  Adolph  Reis,  and  the  sale  under  that  mortgage 
This  is  put  upon  the  ground,  that  England  &  Lee  failed/, 
on  the  hearing  of  the  canse,  to  produce  the  mortgage,  or 
bring  forward  proof  in  reference  to  the  same..  >'•• 
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The  testimony  is  silent  in  reference  to  the  mortgage; 
and  the  chancellor's  position  is  correct,  unless  the  mortgage 
is  to  be  regarded  as  sustained  by  the  state  of  the  pleadings, 
between  the  complainants,  on  the  one  side,  and  England 
&  Lee  on  the  other.  The  bill  alleges,  that  England  &  Lee 
had,  on  the  -  day  of  -  ,  1858,  sold  a  certain  lot,  by 
virtue  of  some  pretended  lien  or  claim  of  title,  for  about  five 
thousand  and  thirty  dollars,  and  that  they  claim  the  money 
by  virtue  of  their  pretended  lien  or  mortgage.;  and  appro- 
priate it  to  their  own  use.  The  bill  further  alleges,  that 
the  amount  for  which  England  &  Lee  sued  Out  an  attach- 
ment was  a  part  of  the  debt  which  they  pretended  was 
secured  by  their  pretended  mortgage,  and  for  the  satisfaction 
of  which  they  sold  the  lot  under  their  pr£tended  mortgage, 
lien,  or  claim  of  title  ;  that  they  have  no  right  to  both  the 
remedies  by  sale  under  the  mortgage  and  by  attachment  ; 
that  the  sum  for  which  they  sold  the  lot  under  the  pre- 
tended mortgage  was  more  than  sufficient,  if  they  have  any 
just  claim,  to  pay  it  ;  and  that,  upon  correct  accounting, 
they  would  be  indebted  to  the  complainants  on  account  of 
the  proceeds  of  the  sale.  These  allegations  may  fairly  be 
understood  to  make  the  somewhat  contradictory  assertions, 
that  England  &  Lee  had  a  mortgage  or  lien,  under  which 
they  sold  the  lot  ;  that  it  was  pretended,  not  real  ;  that 
the  debts  secured  thereby  were  not  bona  fide  ;  that  they 
were  discharged  by  the  proceeds  of  the  sale,  and  that  there 
remained  an  excess  in  their  hands. 

It  seems,  to  us  clear,  that  the  answer  of  England,  exhib- 
iting a  mortgage  on  the  lot,  with  a  power  of  sale,  asserting 
the  lona  fides  6f  the  debts  secured,  and  of  the  mortgage, 
and  showing  that  a  balance  remained  due  upon  the  debts 
secured,  after  an  appropriation  of  the  proceeds  of  the  sale, 
is  responsive  to  the  averments  of  the  bill  which  we  have 
noticed,  ano!  would  be  evidence  against  the  complainants. 
This  being  the  case,  under  the  pleadings,  England  &  Lee 
must  be  regarded  as  having  shown  a  mortgage,  older  in 
date  than  the  assignment  which  the  bill  sets  up,  and  also 
lona-fide  debts,  secured  by  the  mortgage,  which  were 
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satisfied  only  in  part  by  the  sale  in  pursuance  of  a  power 
conferred  by  the  mortgage.  We  decide,  therefore,  that  the 
chancellor  erred  in  treating  the  fund  arising  from  the  mort- 
gage as  assets  subject  to  distribution  among  the  creditors 
of  Reis  claiming  under  the  assignment.  We  find  no  other 
error. 

.  We  deem  it  proper  to  remark,  that  no  question  as  to  the 
registration  of  the  respective  conveyances  is  raised  in  this 
case.  If  we  were  to  look  into  that  subject,  it  would  not 
change  the  result.  .  , 

Reversed  and  remanded.   . 


CAGE  &  SALTER  vs.  PHILLIPS, 

[ACTION  OF  COVEXAXT  BY  LESSOR  FOR  RENT  RESERVED. ] 

1»  &et~off  of  damages  for  misrepresentation.— -Under  section  2240  of  the 
Code,  damages  on  account  of  the  lessor's  misrepresentations  as  to  the 
capacity  and  condition  of  a  mill  on  the  leased  premises,  are  available 
as  a  set-off  in  an  action  of  covenant  to  recover  the  rent  reserved. 

2.  Plea  of  set-off; — A  plea  by  the  lessee,  in  an  action  to  recover  the  rent 
reserved  by  the  lease,  averring  that  the  lessor,  pending  the  negotia- 
tions between  the  parties,  misrepresented  in  a  specified  particular  the 
capacity  of  a  mill  on  the  leased  premises ;  that  the  lessee  believed  the 
representations  to  be  true,  and  was  thereby  induced  to  consiimmate 
the  contract ;  and  that,  by  reason  of  such  misrepresentations,  he  has 
sustained  great  damage,  "wherefore   he  says  that  said  contract  is 
utterly  void  by  reason  of  said  deceit  and  misrepresentations," — is  a 
good  plea  of  set-off. 

3.  Limitation  of  action  on  covenants  in  Uase. — Under  the  law  which  was 
of  force  before  the  adoption  of  the  Code,  (Clay's  Digest,  327,  §  81,) 
sixteen  years  was  the  limitation  of  an  action  to  recover  the  rent  re- 
served by  a  lease  xinder  seal ;  and  where  the  cause  of  action  accrued 
before  the  Code  went  into  operation,  that  statute  applies,  by  virtue  of 
the  act  approved  February  15,  1854. — Session  Acts  1853-4,  p.  71. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  HENRY  CHAMBERLAIN. 
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THIS  action  was   brought  by  Elam  Phillips,  for  the  use 
of  Ulysses  B.  Phillips,  (in  whose  name  the  suit  was  after- 
wards prosecuted  without  objection,)  against  Loftin  Cage 
and  Richard  Salter,  to  recover  the  rent  reserved  by  a  lease 
•under  seal;  and  was  commenced  on  the  13th  May,  1S59. 
The  leased  premises  contained  a  saw  and  grist-mill  ;  and  by 
the  terms  of  the  contract,  as  stated  in  the  complaint,  the 
lease  was  to  commence  on  the  8th   March,  1844,  and  to 
continue  two  years.      The  defendants  pleaded,  "in  short 
"by  consent,  1st,  accord  and  satisfaction  ;  2d,  payment;  3d, 
the   general  issue;    4th,  the  statute  of  limitations;"  and 
two  other  special  pleas,  which  were  in  the  following  words: 
"5.  For  a  further  plea  in  this  behalf,  defendants  say, 
that  on  the   said  7th  day  of  March,  1844,  and  on  divers 
days  and  times  preceding  that  day,  the  said  Elam  Phillips 
and  these  defendants  were  in  treaty  together  for  the  rent- 
ing of  said  mill  from  said  Elam ;  and  defendants  aver,  that 
said  Elam,  as  inducement  on  the  part  of  these  defendants 
to  the  renting  of  the  same,  did  say  and  assert  to  them  as  a 
truth,  that  the  water-power  by  which  said  mill  was  sup- 
plied was  of  nine  feet  'live  water,'  meaning  thereby  that 
the  fall  of  said  stream  of  water,  at  the  point  at  which  the 
water  struck  the  wheel  of  said  mill,  was  nine  feet  clear  of 
still  water  and  back  water;  and  defendants  say,  that  they 
did  not  know,  nor  did  they  inform  themselves  before  the 
execution  of  said  lease,  whether  said  declaration  of  said 
Elam  was  true  or  not,  but  that  they  believed  it  to  be  true, 
and  so  believing,  and  induced  thereby,  they  made  and  ex- 
ecuted with  said  Elam  the   contract  declared  on  ;  and  de- 
fendants aver,  that  the  said  fall  of  water  at  said  place  of 
contact  with  said  wheel  as  aforesaid,  in  fact  and  in  truth, 
was  then  but  seven  feet,  and  so  remained,  and  was  not  nine 
feet,  as  they  were  induced  to  believe   by  said  Elam  before 
making  said  contract.     And  defendants  further  say,  that 
without  the  said  inducement,  so  held  out  to  them  by  said 
Elam,  and  so  confided  in  and  trusted  by  them,  these  de- 
fendants would  not  have  made  said  contract  with  said  Elam ; 
and  they  aver,  that,  by  reason  of  said  water-power  being, 
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as  herein  averred,  less  than  it  was  represented  to  be  by 
said  Elam,  they  have  suffered  great  damage,  that  is  to  say, 
in  the  sum  of  $2,000 ;  wherefore  these  defendants  say, 
that  said  contract  declared  on  is  utterly  void,  by  reason  of 
said  deceit  and  misrepresentation;  and  they  pray  judg- 
ment, &c." 

"6.  And  for  a  further  plea,  these  defendants  say,  that 
the  said  Elam  Phillips,  before  said  lease  was  made,  as  an 
inducement  to  the  renting  of  said  mill,  did  represent  to 
these  defendants  that  the  fall  of  water  at  said  mill  was 
nine  feet  of  'live  water;'  that  these  defendants  believed  said 
statement  of  said  Elam,  that  there  was  nine  feet  of  'live 
water'  at  said  mill,  and  were  not  otherwise  informed  before 
and  at  the  time  said  contract  was  made,  and  did  therefore, 
confiding  in  said  Elam,  make  with  him  said  contract;  ancl 
these  defendants  aver,  that  it  was  discovered  after  the 
execution  of  said  contract,  that,  instead  of  nine  feet  of 
'live  water'  at  said  mill,  there  was  but  seven  feet  of  'live 
water'  in  said  stream ;  wherefore  these  defendants  say,  that 
they  have  been  damaged  in  the  sum  of  $1,000;  and  they 
pray  that  their  said  damages  may  be  set  off  against  said 
demand  for  rent,  and  the  difference  certified  in  their  favor 
by  the  jury,  for  which  they  pray  judgment." 

The  plaintiff  demurred  to  the  fourth,  fifth,  and  sixth 
pleas.  The  ground  of  demurrer  assigned  to  the  fourth 
plea  was,  "because  the  limitation  of  six  years  is  no  bar  to 
the  action."  No  causes  of  demurrer  were  assigned  to  the 
fifth  and  sixth  pleas  ;  but  it  was  consented  of  record,  that 
he  "  might  take  advantage  of  all  causes  of  demurrer,  which, 
if  specially  assigned,  would  be  good  and  valid."  The 
court  sustained  the  demurrer,  and  its  ruling  is  now  assigned 
as  error. 

GEO.  N.  STEWART,  for  appellants. 

B.  LABUZAN,  and  H.  F.  DRUMMOND,  contra. 

A.  J.  WALKER,  C.  J.— The  fifth  special  plea  is  free 
from  objection,  and  the  court  erred  in  sustaining  the  plain- 
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tiff's  demurrer  to  it.  The  defendants,  under  our  statute, 
have  a  right  to  set  off  damages  which  th«  law  is  capable 
of  measuring  accurately  by  a  pecuniary  standard,  and 
which  are  the  result  of  the  fraud  alleged  in  the  fifth  plea. 
Gibson  v.  Marquis,  29  Ala.  668  ;  Bell  v.  Tlwmpson,  34  Ala. 
633,  The  averment  of  damage  is  sufficiently  specific, 
under  the  rule  of  pleading  deduced  from  the  Code  in  the 
case  oi  Roberts  v.  Fleming,  3,1  Ala,  683, 

It  is  unnecessary  to  gay  anything  of  the  sixth  plea.  If 
that  plea  be.  good,  every  defense  which  could  be  made 
under  it,  eould  also  be  made  under  the  fifth.  It  is,  there- 
fore, unimportant,  and  may  be  withdrawn. 

[3.]  Sixteen  years  was  the  period  of  limitation  pre- 
scribed by  the  law,  as  it  existed  before  the  adoption  of  the 
Code,  to  the  cause  of  action  alleged  in  the  complaint.—*- 
Clay's  Digest,  £27,  §  SJU  The  cause  of  action  having 
accrued  before  ihe  adoption  of  the  Code,  the  law  as  it 
stood  before  the  Code  was  adopted  must  control  the  ques- 
tion of  prescription  in  this  case.-™ Acts  of  '53-54r>  page  71. 
The  period 'of  sixteen  years  had  not  expired  when  this 
.suit  was  commenced^?  and  therefore  the  demurrer  to  the 
plea  of  the  statute  of  limitations  was  properly  sustained. 

For  the  error  in  sustaining  the  demurrer  to  the  fifth  plea, 
the  judgment  of  the  court  below  is  reversed,  and  the  cause 
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CROCKETT  (A  SLAVE)  vs.  THE  STATE. 

[INDICTMENT  FOR  MURDKR.] 

1.  Competency  ofjm-or. — An  assault  with  intent  to  commit  muixlcr  is  "  an 
offense  of  the  same  character"  as  murder,  within  the  meaning  of  the 
statute  (Code,  §  3583)  defining  the  grounds  of  challege  to  jurors  in 
criminal  cases. 

2.  Homicide  of  slave  by  slave;   sufficiency  of  rcrdicL — The  murder  of  a 
slave  by  another  slave  is  an  often se  within  the  provisions  of  section 
3312  of  the  Code;  and  since  the  statute  does  not  create  different  de- 
grees of  the  offense,  it  is  not  necessary  that  the  verdict  should  specify 
any  degree. 

•'•'',     "   .V*    *'.    IV'.'1      -  ';-'    -'    >'.-       ' 

FROM  the  Circuit  Court  of  Pike. 
Tried  before  the  Hon.  JOHN  COCHKAN. 

No  counsel  appeared  for  the  prisoner. 

M.  A.  BALDWIN,  Attorney-General,  for  the  State. 

A.  J.  WALKER,  C.  J. — We  are  not  informed,  either  by 
an  argument,  or  by  an  assignment  of  errors,  of  the  points 
which  those  representing  the  appellant  designed  should  be 
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examined  by  us.  After  a  most  careful  examination  of  the 
record,  we  have  been  able  to  find  no  error  in  the  proceed- 
ings of  the  circuit  court,  and  its  judgment  must  be  affirmed. 
We  proceed,  however,  to  note  and  remark  upon  the  ques- 
tions raised  by  the  appellant's  exceptions. 

1.  A  juror,  who  had  been,  within  twelve  months,  in- 
dicted for  an  assault  with  intent  to  commit  murder,  was 
rejected,  the  prisoner  objecting.  Section  3583  of  the 
Code  makes  the  indictment,  within  twelve  months  next 
preceding,  for  an  oftense  of  the  same  character  as  that 
alleged  against  the  prisoner,  a  ground  of  challenge.  An 
assault  with  intent  to  commit  murder,  is  an  oftense  of  the 
same  character  with  murder.  They  differ  only  in  this, 
that  in  murder  the  purpose  is  accomplished.  The  will 
and  the  tendency  of  conduct  are  precisely  the  same  in  both 
cases.  The  identity  of  '*'•  character"  between  those  two 
offenses  is  as  manifest,  as  between  an  assault  and  a  battery; 
and  the  question  here  is  the  same  with  that  which  would 
arise,  if  one  indicted  for  an  assault  had  been  challenged  on 
the  trial  of  one  charged  with  a  battery.  —  See  Johnson  v, 
State,  29  Ala.  62. 

[2.]  It  seems  to  have  been  contended  for  the  prisoner 
below,  that  the  murder  of  a  slave  by  a  slave  was  not  pun- 
ishable under  the  laws  of  the  S.tate;  and  that,  if  it  was,  it 
was  requisite  for  the  jury  to  specify  in  their  verdict  the 
degree  of  the  offense.  The  first  clause  of  section  8312  of 
the  Code,  it  is  settled  by  the  case  of  Seaborn  &  Jim  v.  State, 
(20  Ala.  15,)  includes  the  offense  of  murder  of  a  slave  by 
a  slave.—  Clay's  Digest,  272,  $  2;  Code,  §§  3312,  3314. 
Murder,  committed  by  a  slave,  is  not  divided  into  degrees; 
and  the  jury  could,  therefore,  not  be  required  to  specify 
the  degree  in  their  verdict.  —  Mose  v.  State,  35  Ala.  42  1  . 

The  judgment  of  the  circuit  court  is  affirmed,  and  th# 
sentence  of  the  law  must  be  executed  as  therein  ordered. 


%;  •'••'• v.          '-''Y-V'-V  -;-V.y:'H  >';.'; '.';/-/:  ;.^.yy:--.  * 
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PRICE  vs.  LAVENDER. 

N  ON  PROMISSORY  NOTE,  BY  PAYEE  AGAINST  ENDORSER.] 

1.  Liability  of  Irregular  endorser. — In  an  action  b^  the  payee  of  a  note  fi^jjw.***' 
payable  in  bank,  an  averment  that  the  defendant  endorsed  and  deliv-^-vi^SsJlS^- 
ered  tho  note  to  the  plaintiff,  that  it  was  protested  for  non-payment, 
and  that  notice  thereof  was  given  to  the  defendant,  is  sufficient  to 
show  a  cause  of  action  in  favor  of  the  plaintiff  against  the  defendant. 

8.  Presumption  as  lo  -endorsements. — Endorsements  in  blank  on  a  note  are 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have  been 
made  in  the  order  in  which  they  appear  on  the  note;  and  where  tho 
plaintiff's  name  is  thus  endorsed  on  it,  the  legal  presumption  IB,  that 
the  note  has  been  regnlarly  returned  to  him. 

3.  Proof  *\f  oHdorscmcft*  and  plaintiff's  «wnersMp.~-  In  an  action  by  tho 
payee,  against  au  irregular  endorser  of  a, note  payable  in  bank,  tho 
plaintiff'  is  not  required  to  prove  either  the  endorsement  or  his  own- 
ership of  the  note,  unless  they  are  denied  by  plea  verified  by  affidavit. 

4i  '    -  1  '*."*„"'.'  ",l  ,  '  '  ' 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER, 

•' V'.-\,;,;v  .     y.  ^>^«>.V»:ra-fvl 

THIS  action  was  brought  by  Robert  S.  Lavender,  against 
Caleb  Price,  jr.  The  complaint  contained  the  common 
counts  for  money  loaned,  money  paid,  and  on  an  account 
stated,  and  a  special  ccwmt  in  the  following  words  :  "The 
plaintiff'  claims  of  the  defendant  the  sum  of  $110,  on  a 
promissory  note  made  by  one  W.  H,  Dupree  on  the  13th 
•day  of  August,  1857,  and  payable  three  months  after  the 
date  thereof,  to  the  order  of  the  said  plaintiff",  negotiable 
and  payable  at  the  Bank  of  Mobile ;  which  said  note,  on 
the  19th  day  of  August,  1857,  was  endorsed  and  delivered 
by  the  said  defendant  to  the  said  plaintiff ;  and  said  note, 
not  being  paid  at  maturity,  was  duly  protested,  of  which 
said  defendant  had  due  notice;  which  said  note,  with  in- 
terest thereon,  and  costs  of  protest,  is  still  due."  The- 
defendant  demurred  to  this  special  count,  because  it  showed 
no  cause  of  action  against  the  defendant  in  favor  of  the 
plaintiff;  but  the  court  overruled  the  demurrer.  Issue 
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was  then  joined,  though  the  record  does  not  show  on  what 
pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  produced  a  note  corresponding  with  that  described 
in  the  complaint;  on  which  were  endorsed  the  names  of 
the  defendant,  the  plaintiff,  and  "W.  Sayre  &  Co.,  in  the 
order  in  which  tthey  are  here  stated  ;  and  the  two  latter 
endorsements  appeared  to  have  been  stricken  out,  by  hav- 
ing a  pen  drawn  through  them.  The  plaintiff  also  proved 
that  the  first  endorsement  was  in  the  hand- writing  of  the 
defendant,  and  then  read  hi  evidence  the  note,  endorse- 
ment, and  protest.  This  being  all  the  evidence  ofiered  by 
the  plaintiff,  the  defendant  demurred  to  itr  and  the  plaintiff 
joined  in  the  demurrer.  The  court  overruled  the  demurrer, 
and  rendered  judgment  for  the  plaintiff;  and  its  rulings  on 
the  demurrers  to  the  complaint  and  to  the  evidence,  to 
which  exceptions  were  reserved  by  the. .defendant,  are  now 
assigned  as  error. 

G.  Y.  OVERALL,  for  appellant. 
B.  LABUZAX,  contra. 


A.  J.  WALKEB,  C,  J.— The  special  count  of  the 
complaint  alleges,  that  the  defendant  endorsed  and  deliv- 
ered to  the  plaintiff  a  note  made  by  a  third  person,  payable 
i  n  bank  to  the  plaintiff;  that  it  was  protested  for  non-pay- 
ment, and  that  notice  thereof  was  given  to  the  defendant. 
From  the  facts  thus  alleged  a  right  of  action  in  favor  of 
the  plaintiff  results.  The  endorsement  is  an  irregular  one, 
made  by  a  person  not  a  party  to  the  instrument.  What- 
ever may  be  the  decisions  in  other  countries,  the  law  is 
settled  in  this  State  with  respect  to  such  endorsements,  that, 
unexplained,  they  impose  a  liability  in  favor  of  the  person 
to  whom  the  endorsement  is  made,  against  the  endorser, 
which  is  strictly  analogous  to  the  liability  upon  a  regular 
endorsement. — Milton  i:  De  Yampert,  3  Ala.  648 ;  Jordan 
v.  Garnett,  3  Ala.  610 ;  Hall  v.  ChiUon  &  McCamplell, 
3  Alaw633  ;  Hullum  v.  State  Bank,  18  Ala.  805  ;  Tiller  v. 
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Shearer,  20  Ala.  596.  See,  also,  Code,  $  1 547.  The  same 
diligence  to  collect  out  of  the  maker  of  the  note  is  required 
to  fix  the  liability  upon  such  irregular  endorsement,  as 
would  be  required  to  fix  the  liability  of  a  regular  endorser. 
According  to  these  principles,  which  are  not  now  open  for 
controversy  in  this  State,  the  -special  count  of  the  com- 
plaint is  free  from  objection. 

The  decision  is  Mclnnis  v..  Eabun,  (1  Porter,  386,)  is  not 

i  •  ^  r  .  • 

opposed  to  our  statement  of  the  law.  The  suit  in  that 
case  was  by  the  payee  of  a  note,  for  the  use  of  others, 
against  one  who  had  made  an  irregular  endorsement.  The 
declaration  contained  no  averment,  as  the  complaint  here 
does,  that  the  endorsement  was  made  to  the  payee;  and 
therefore  the  declaration  could  not  have  been  regarded  as 
showing  a  right  of  action  in  the  plaintiff.  It  was  for  this 
failure  to  show  a  liability  to  the  plaintiff  that  the  declara- 
tion was  held  bad. 

{2.]  The  evidence  in  this  case  established  facts  identical 
with  those  averred,  except -that  the  production  of  the  note 
showed  that,  beneath  the  name  of  Price,  endorsed  on  the 
note,  were  written  in  succession  the  names  of  the  plaintiff 
and  of  W.  Sayre  &  Co. ;  and  that  the  endorsement  of  Price, 
being  in  blank,  did  not  show  that  it  was  made  to  the  plain- 
tiff. The  fact  that  the  names  of  the  plaintiff  and  another 
were  written  in  succession  beneath  the  defendant's,  does  not 
authorize  the  inference,  sought  to  be  drawn  for  the  appellant, 
that  the  plaintiff  endorsed  to  the  defendant,  and  the  de- 
fendant to  W.  Sayre  &  Co. ;  and  that  the  defendant's  name 
was  written  above  the  plaintiff's  by  mistake.  The  pre- 
sumption is  precisely  the  reverse — that  the  endorsements 
which  are  posterior  in  order,  were  posterior  in  point  of 
time.  Nor  does  the  endorsement  by  the  plaintiff,  found 
upon  the  note,  warrant  the  inference  that  he  was  not  en- 
titled to  sue.  "  When  a  note  is  in  the  possession  of  one 
who  appears  to  have  previously  transferred  it,  the  legal 
presumption  is  that  it  has  been  regularly  returned  to  him." 
Herndon  v.  Taylor,  6  Ala.  461. 

[3.]  The  defendant  docs  not,  by  sworn  plea,  controvert 
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either  the  making  of  the  endorsement,  or  that  it  was  made 
to  the  plaintiff'.  In, the  absence  of  a  plea,  verified  by  affi- 
davit, section  2279  of  the  Code  dispenses  with  proof  of 
the  execution  of  the  endorsement. -^A gee  v.  Medlocle, 
25  Ala.  281.;  Ala.  &  Mm.  River  Railroad  Go.  v,  Sanford, 
36  Ala.  703  i  Ala.  Coal  Mining  Co.  v.  Brainard,  85  Ala. 
476;  Frazicrv.  Browning,  10  Ala.  817  ;  Tar-ver  v.  Nance, 
5  Ala. ,717  f  Detv  V.-  Garner,  7  Porter,  505  -,,Nesbit  v,  fear- 
son,  33  Ala.  668;  Smith  v.  Harrison,  ib.  706.  It  was, 
therefore,  no  objection  to  a  recovery  in  this  case,  if  the 
plaintiff  had  offered  no  proof  of  the  execution  of  the  en- 
dorsement. 

We  have  a  rule  of  practice,  adopted-in  1853,  which  is  as 
follows:- "When  an  action  is  brought  under  section  2129 
of  the  Code,  by  any  transferree,  assignee,  or  endorsee,  the 
plaintiff' shall  not  be  required  to  prove  his  interest  in  the 
cause  of  action,  unless  the  same  is  put  in  issue  by  plea 
verified  by  affidavit."— 28  Ala,  8;  31  ib.  5.  Section  2129 
requires  suits,  upon  such  contracts  as  that  which  is  the 
cause  of  action  in  this  case,  to  be  brought  in  the  name  of 
the  party  really  interested. — Crooli  v.  Douglass,  35  Ala. 
693.  This  is,  therefore/  an  action  under  section  2129 -oi 
the  Code,  and  can  only  be  brought  in -the  name  of  the  party 
really  interested.  It  is  also  an  action  by  an  endorsee  ;  for, 
to  constitute  an  endorsement,  it  is  not  indispensable  that 
the  writing  should  effect  a-  transfer  of  the  bill  or  note. 
Seabury  v.  Hungerford,  2  Hill,  (80,),  83;  Dean  v,  HaU, 
17  Wend.  2L4,  216,  217 ;  Story  on  Prem.  Notes,  §  133  ; 
Ala.  &  Miss.  Itiver  Railroad  v*  Sawford,  supra.  The  en- 
dorsement is  certainly  irregular,  because  it  was  not  made 
by  a  party  to  the  note  j.  but  it  is  not  on  that  account  the 
less  an  endorsement.  The  plaintiff  is  an  endorsee,  bring- 
ing an  action  "under  section  2129  of  the  Code;"  ant), 
falling  precisely  within  the  rule  of  practice  above  copied, 
is  not  required  "  to  prove  hi»  interest  inithe  cause  of  action, 
unless  the  same  is  put  in  issue  b}>plea  verified  by  affidavit." 
If  the  plaintiff  were  required,  in  the  absence  of  a  sworn 
plea,  to  show  that  he  was  the  person  to  whom  a  blank 
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endorsement  was  made,  the  onus  of  proving  his  interest  in 
the  cause  of  action  would  be  imposed1  upon  him,  and.  the 
rule  of  practice  would  be  violated,.  It  was,  therefore,  not 
incumbent  on  the  plaintiff  to  prove,  thathe  was  really  the 
endorsee. 

The  demurrer  to  the  evidence  was- properly  overruled, 
and  the  judgment  must  be  affirmed. 


GRIFFITH  w.  PARMLEY. 

:'*•:    „.-•..  ..'  -V     .i-d-  A«  ;•  v    '.  .-          -  ..:;  '  ,-  •.'.  .<•.-'•     ~    *''•!- 

[ACTION  von  RKNT.~| 

1.  .  Estoppel  against  tenant  from  denying  landlord's  title.—  *•  A.  tenant,  "wlififl 
Sued"  for  rent  under  an  express  contract,  is  estopped  from  denying  ti)0 
title  of  his  larfdlord,  or  Iron?  insisting  -that,  under  section  2129  of  tbo 
Code,  the  action  should  have  been  brought  jn  the  name  of  certain  in- 
fonts,  to  whom  the  land  belonged,  and  whose  guardian  the  plaintiff 
was. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  HENRY 


THIS  action  was  brought  by  Mrs.  Maria  L.  Parmley, 
against  George  R.  Griffith,  to  recover  the  sum  of  $500, 
alleged  to  be  due  for  the  rent  of  a  house  and  lot  in  the 
city  of  Mobile,  for  the  term  of  one  year,  ending  on  the 
31st  October,  I860;  and-  was  commenced  on  the  8th  Nor- 
rember,  I860.  The  defendant  pleaded  the  general  issue, 
set-off,  the  failure  of-  the  plaintiff  to  put  the  premises  in 
tenantable  condition,  that  the  contract  of  lease  was  re- 
scinded by  agreement  between  the  parties,  and  that  the 
plaintiff  was  not  the  party  really  interested  in  the  recovery; 
and  issue  was  joined  on  these  pleas.  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  plaintiff  proved  the  contract 
oftlease  as  alleged,  by  one  James  Sanford,  who  acted  as 
her  agent  in  making  the  contract;  and  the  witness  further 
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testified,  that  the  house  and  lot  belonged  to  the  plaintiff's 
minor  children,  as  heirs-at-law  of  L.  Parmley,  deceased  ; 
that  the  plaintiff  had  a  dower  interest  in  the  premises,  was 
in  actual  possession  at  the  time  of  the  contract,  and  was  the 
guardian  of  her  minor  children.  The  defendant  adduced 
evidence  tending  to  show  that  the  plaintiff's  agent,  at  the 
•  time  the  contract  was  made,  agreed  to  repair  the  house  and 
put  it  in  good  tenantable  condition  ;  that  the  repairs  were 
never  made,  and  that  he  notified  the  plaintiff's  agent,  in  con- 
sequeuce  of  the  .failure  to  make  the  necessary  repairs,  that 
he  would  not  occupy  the  premises.  The  defendant  re- 
quested-, the  court  to  instruct  the  jury,  "that  if  the  prem- 
ises belonged  to  the  minor  heirs  of  L.  Parmley,  deceased, 
for  whom  plaintiff  was  guardian  when  said  renting  took 
place,  .and  when  this  suit  was  brought,  then  the  plaintiff 
cannot  recover/'  The  court  refused  to  give  this  charge, 
and  the  defendant  excepted  to  its  refusal ;  and  he  now 
assigns  the  same  as  error,  with  other  matters. 

V.      - 

WM.  BOYLES,  for  appellant. 
ALEX.  McKixsTEY,  contra. 

STONE,  J. — In  the  case  of  Terry  v*  Ferguson,  (8  Porter, 
502,)  this  court  said,  that  to  a  "  declaratiou  alleging  a  state 
of  facts  which  shows  that  plaintiff  accepted  a  lease  of  the 
defendant,  and  undertook  to  pay  him  rent*  the  former 
cannot  object  a  want  of  title  in  the  latter." — See,  also, 
Perkins  v.  Governor,  Minor,  352;  Shelton  v.  Eslava,  6  Ala. 
233 ;  Bird  v.  Daniel,  9  Ala.  302. 

In  the  present  record,  the  testimony  tends  to  show  that 
the  appellant  accepted  a  lease  from  Mrs.  Parmley,  and 
that  he  was  not  disturbed  or  hindered  in  the  enjoyment  of 
the  possession.  Under  the  charge  of  the  court,  the  jury 
must  have  found  this  to  be  the  true  state  of  the  case. 
This  case  is  thus  brought  within  the  rule  above  declared, 
and  Mr.  Griffith  must  be  held  estopped  from  disputing  the 
title  of  Mrs.  Parmley,  his  lessor. 

We  do  not  think  the  present  record  discloses   a  case 
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which,  under  the  operation  of  section  2129  of  the  Code, 
requires  the  suit  to  be  brought  in  the  names  of  the  minor 
wards  of  Mrs.  Farm  ley.  To  allow  that  rule  to  operate  in, 
this  case,  would  overturn  the  sound  principles  declared 
above.  Moreover,  there  are  many  cases  of  active  trust, 
where  the  trustee  could  not  administer  the  trust  fund,  if 
the  beneficiaries  alone  could  sue  for  and  recover  it. 

The  principles  above  declared  are  decisive  to  show  that 
the  city  court  correctly  refused  to  give  charges  numbered 
1,,2,  4,  and  5,  as  requested  by  defendant.  We  have  noticed 
all  the  material  points  .made  by  the  argument,  and  our  con- 
clusion is,  that  the  judgment  of  the  city  court  must  be 
affirmed. 


MITCHELL  vs.  INGRAM. 

[ACTION  ox  FORFEITED  KEPLEVY  BOND.} 

1.  Validity  of  replevy  Itond. — Areplevy  bond,  taken -by  the  sheriff  from  a 
stranger,  conditioned  for  the  payment  of  the  attachment,  or  the  deliv- 
ery of  the  property  at  the  termination  of  the  attachment  suit,  though 
defective  as  a  statutory  bond,  (Code,  §  2536,)  is  good  as  a  common- law 
bond. 

2.  Variance  in  description  of  bond  ;  parol  proof  of  identity. — The  omission 
of  seventy-four  cents,  in  describing  the  attachment  in  the  replevy 
bond,  is  an  immaterial  variance,  which  is  susceptible  of  explanation 
by  parol  evidence  of  identity. 

3.  Estoppel  litj  bond. — In  an  action  on  a  forfeited  forthcoming  or  replevy 
bond,  the  obligors  are  estopped  from  denying  the  defendant's  title  to 
the  property,  or  showing  that  it  was  not  subject  to  the  attachment. 

•.    .  ;    A..  ."_.      ' .; .   '         .  '.'"•>' \  '•  "  %  -.''•"        •? 

APPEAL  from  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  ROBEIIT  DOUGHERTY. 

v 
THIS  action  was  brought  by  Robert  A.  Ingram,  against 

W.  M.  A.  Mitchell  and  John  T.  Leftwich,  and  was  founded 
on  a  penal  bond,  the    condition  of  which   was  as  follows  : 
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"  The  condition  of  this  obligation  is  such,  that  if  the  above 
bound  W.  M.  A.  Mtchell  do  pay,  or  cause  to  be  paid,  to 
Hugh  Lockett,  the  sheriff  of  said  county,  the  sum  of  $1.92, 
the  amount  of  an  attachment  in  the  office  of  said  sheriff 
against  A.  D.  Waller,  in  favor  of  R.  A.  Ingram,  and  the 
costs  that  may  accrue  in  said  attachment,  or  deliver  unto 
the  said  sheriff,  in*  the  town  of  Dadeville,  the  following 
property,  fro~\tit,  one  negro  boy,  Ben,  which  was  this  day 
levied  on  to  satisfy  the  attachment  by  the  sheriff,  at  the 
termination  of"  said  suit,  then  this  obligation  to-be  void!" 
The  complaint  alleged,  as  a  breacli  of  the  condition  of  the 
bond,  "  that  at  the  fall  term,  1858,  of  said  circuit  court  of 
Tallapoosa  county,  the  said  attachment  suit  was  terminated, 
by  the  plaintiff  recovering  a  judgment  upon  the  same 
against  said  A.  D.  Waller,  the  defendant  in  said  attach- 
ment, for  the  sum  of  $206  43,  besides  costs  of  suit;  and 
plaintiff  avers,  that  said  defendant,  W.  M.  A.  Mitchell,  did 
not  pay,  or  cause  to  be  paid,  unto  the  said  Hugh  Lockett, 
sheriff  of  said  county,  or  to  any  other  sheriff  or  person,  the 
sum  of  $192,  the  amount  of  said  attachment,  and  the  costs 
thereof,  or  deliver  unto  the  sherifluas aforesaid,  in  the  town 
of  Dadeville,  or  anywhere  ielse,  the  said  negro  boy  Ben, 
xvhich  was  levied  on  to  satisfy  said  attachment,  on,  before, 
or  at  the  termination  of  said  suit,  although  often  requested 
BO  to  do  ;  and  plaintiff  avers,  that,  at  the  time  of  the  mak- 
ing of  said  bond  by  said  defendants,  an  attachment,  issued 
from  the  circuit  court  of  Tallapoosa  county,  in  favor  of  R. 
A.  Ingram,  against  A.  D.  Waller,  returnable  to  the  spring 
term  of  said  court,  1858,  for  the  sunrof  $192  74,  was  in 
.the  hands  of  said  Hugh  Lockett,  sheriff  of  said  county, 
and  had  been  levied  by  him,  on  the  10th  November,  1857, 
on  the  said  negro  Ben  ;  and  that  said  bond  was  given  by 
said  defendants  to  obtain  the  possession  of  said  negro,  and 
that,  in  consideration  of  said  bond,  said  negro  was  deliv- 
ered to  saidxiefendant,  W.  M.  A.  Mitchell;  and,  in  conse- 
quence of  said  breach,  plaintiff  says  he  has  sustained  dam- 
age," &c.  The  defendants  demurred  to  the  complaint, 
"  because  the  bond  therein  described,  and  upon  which  the 
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suit  was  brought,  required  the  money  .mentioned  in  the  ^at- 
tachment to  be  paid,  or  the  property  levied  on  to  be  deliv- 
ered by  the  termination  of  the  suit ;  because  the  sheriff  had 
no  right  to  take  such  bond  ;  .because  the  breaches  assigned 
are  for  not  paying  the  money,  and  for  not  delivering  the 
property  by  the  termination  of  the  suit,  when  the  law 
allows  thirty  days  after  the  -rendition  of  the  judgment  for 
the  delivery  of  the  property;  and  because  said  bond  re- 
quires the  payment  of  the  money,  or  the  delivery  of  the 
property,  in  any  event,  by  .the  .termination  of  the  suit,  and 
whether  or  not  there  is  any  judgment  in  favor  of  the  plain- 
tiff, and  imposes  on  the  makers  an  obligation  not  author-* 
izcd  by  law."  The  court  overruled  the  demurrer,  and  the 
defendants  then  pleaded  over;  but  the  record  does  not 
show  what  pleas  were  filed. 

On  the  trial,  the  plaintift  read  in  evidence  the  bond  on 
which  the  suit  was  founded.,  and  on  which  was  an  endorse- 
ment of  forfeiture  by  the  sheriff;  and  then  offered  in  evi- 
dence the  bond  and  affidavit  in  the  attachment  suit,  in 
Which  the  plaintiff's  debt  was  stated  to  be  $192  74.  The 
defendants  objected  to  the  admission  of  the  papers  in  the 
attachment  suit  as  evidence,  on  account  of  the  variance  in 
the  description  of  the  debt  on  which  the  attachment  was 
founded,  and  reserved  an  exception  to  the  overruling  of 
their  objection.  The  plaintiff  then  proved,  by  the  deputy 
sheriff,  the  levy  of  the  attachment  on  ,the  slave  Ben,  the 
delivery  of  said  slave  to  the  defendants  on  the  execution  of 
the  bond  here  sued  on,  and  that  the  slave  was  carried  off 
and  sold  by  the  defendant  Mitchell  before  the  rendition  of 
judgment  in  the  attachment  suit;  "which  was  objected  to 
by  the  defendants,"  and  an  exception  reserved  to  the  over- 
ruling of  their  objection.  The  defendants  then  oftered  in 
evidence  a  mortgage,  dated  the  9th  November,  1857,  by 
which  said  A.  I).  Waller,  the  defendant  in  the  attachment 
suit,  conveyed  the  slave  Ben  and  another  to  one  Ridgway, 
and  which  contained  a  power  of  sale,  authorizing  said 
Ridgway,  in  the  event  that  said  Waller  failed  to  pay  cer- 
tain attachments  which  had  levied  on  the  slaves,  to  adver- 


398  ALABAMA. 


Mitchell  v.  Ingram. 


tise  and  sell  them.  In  connection  with  this  mortgage,  the 
defendants  offered  in  evidence  the  several  attachments 
therein  mentioned,  two  of  which  were  in  favor  of  the  de- 
fendant Mitchell ;  and  offered  to  prove,  that  these  attach- 
ments were  levied  on  the  slave,  and  that  the  slave  was  de- 
livered to  Ridgway  under  the  mortgage,  before  the  levy  of 
the  plaintiff's  attachment;  stating  that  they  offered  this 
evidence  "for  the  purpose  of  proving  that  the  slave  did  not 
belong  to  said  Waller  at  the  time  of  the  levy  of  the  plain- 
tiff's attachment,  and  was  not  subject  to  levy  under  said 
attachment."  The  court  excluded  this  evidence,  on  the 
plaintiff's  objection,  and  the  defendants  excepted. 

The  several  rulings  of  the  court  on  the  pleadings  and 
evidence,  to  which  exceptions  were  reserved,  are  now  as- 
signed as  error. 

J.  FALKXEE,  for  appellant* 
BROCK  &  BARNES,  contra. 

A.  J.  WALKER,  C.  J. — A  reply  to  all  the  objections 
made  to  the  complaint  in  the  court  below,  is  found  in 
the  incontrovertible  proposition,  that  the  bond  is  good  at 
common  law,  although,  by  reason  of  its  non-conformity  to 
some  statutory  requisitions,  it  cannot  be  enforced  in  the 
summary  manner  pointed  out  by  the  statute. — Meredith  v. 
Richardson,  10  Ala.  828  ;  .Whitscttv.  WomacJc,  8  Ala.  466  ; 
Branch  Bank  at  Motile  v.  Darrmyton,\k  Ala.  192  ;  Alston 
v.  Alston,  34  Ala.  15.. 

[2.]  The  omission  of  seventy-four  cents  in  the  descrip- 
tion of  the  attachment,  is  an  immaterial  variance.  The 
attachment,  "  and  the  description  of  it  in  the  bond,  cor- 
responding in  all  other  respects,  we  cannot  doubt  that  they 
are  the  same." — See  Anderson  y.  Rhea,  7  Ala.  104,  where  a 
similar  objection  is  considered  ;  also,  Dickson  v.  Bacheldcr, 
21  Ala.  699.  Besides,  the  variance  was  susceptible  of  ex- 
planation by  parol  proof.  The  evidence  introduced  for 
that  purpose  was  admissible,  and  established  the  identity 
of  the  attachment  with  that  described. — Meredith  v. 
ardson  &  Oncal,  10  Ala.  828. 
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[3.]  The  conveyance  of  9th  November,  1S57,  by  A.  D. 
Waller  to  the  defendant,  was  inadmissible.  The  tendency 
of  such  evidence  was  to  show  title  in  another  than  the  de- 
fendant in  the  attachment ;  and  this  the  obligor  in  the  de- 
livery bond  was  by  his  bond  estopped  from  doing.-— Mere- 
dith v.  Richardson,  supra  ;  Mead  'v.  Figh  &  Slue,  4  Ala. 
279  ;  Jemison  v.  Cozens,  3  Ala.  636;  Dunlap  v.  Clements, 
18  Ala.  778;  Braley  v.  Clark,  22  Ala.  361;  uooper  v.  Peck 
&  Clark,  ib.  40t>;  Gray  v.  McLean,  17  111.  405  ;  Burslcyv. 
Hamilton,  15  Pick.  40;  Page  &  Bacon  v.  Butler,  15  Mo. 
73 ;  Desell  v.  Odell,  3  Hill,  215;  Savage  v.  Guntcr,  32  Ala. 
469  ;  Gary  v.  Hathaivay,  6  Ala.  164. 

The  *  decisions  above  cited  from  our  own  reports,  when 
followed  to  their  legitimate  sequences,  commit  this  court 
to  the  proposition,  that  the  obligors  in  a  forthcoming  bond, 
which  has  been  forfeited,  cannot  be  permitted,  when  the 
suit  is  on  the  bond,  to  controvert  the  defendant's  property 
in  the  replevied  things,  by  showing  either  an  entire  or  a 
partial  want  of  title.  Hence,  the  proof  of  pre-existing 
liens  was  inadmissible. 

Judgment  affirmed. 


HADEN  AND  WIFE  <vs\  -TUCKER, 
[TROVEK  FOR  COXVERSIOX  OP 


1.  What  title  will  support  action.  —  Where  a  toother  purchases  a  slave  for 
her  infant  daughter,  with  money  furnished  for  that  purpose  by  the 
child's  grandfather,  hut  accepts  a  bill  of  sale  to  herself,  the  legal  title 
vests  in  her,  and  not  in  her  daughter;  and  the  fact  that  she  objected 
to  the  hill  of  sale  at  the  time,  because  it  did  not  convey  the  title  to 
her  daughter  instead  of  herself,  and  that  the  vendor  then  promised 
to  execute  another  bill  of  sale  at  some  future  time,  does  not  vary  the 
case. 
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APPEAL  from  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  PORTER  KING. 

THIS  action  was  brought  by  Joseph  B.  Haden  and  Emma 
D.,  his  wife,  against  James  W.  Tucker,  to  recover  damages 
for  the  conversion  of  a  slave  named  Ellen.  The  defendant 
pleaded  not  guilty,  "  in  short  by  consent,  with  leave  to 
give  any  special  matter  .in  evidence";  and  issue  was  joined 
on  that  plea.  The  .material  facts  of  the  case,  as  proved  on 
the  trial,  are  these  :  The  slave  in  controversy  was  pur- 
chased by  Mrs.  Perkins,  the  mother  of  Mrs.  Haden,  in 

1839,  for  her  said  daughter,  who  was  then  an  infant ;  and 
the  greater  part  of  the  purchase-money  was  furnished  for 
that  purpose,  by  Solomon  Perkins,  who   was  the  paternal 
grandfather  of  the  child.     The  vendor's  agent,  with  whom 
the  contract  was  made,  wrote  out  a  bill  of  sale  for  the 
slave,  and  carried  it  to  Mrs.  Perkins,  who  paid  the  pur- 
chase-money as   agreed,  but  objected  to  the  bill  of  sale, 
because  it  conveyed  the  title  to  her  instead  of  her  daughter ; 
and  the  agent  then  promised  that  his  principal    should 
execute  another  bill  of  sale  according  to  her  wishes.     The 
slave  remained  in  the   possession  of  Mrs.   Perkins,  who 
always  recognized  her  as  belonging  to  her  daughter.     la 

1840,  Mrs.  Perkins  married  one  Woolworth  ;  and  the  slave 
being  afterwards  seized  under  execution  against  said  Wool- 
worth,  a  claim  was  interposed  by  Mrs.  Woolworth,  for  her 
Baid  daughter,  and  bond  given  to  try  the  right  of  property. 
Mrs.  Woolworth  and  her  husband  soon  afterwards  removed 
to  Texas,  and  the  slave  went  into  the  possession  of  Solomon 
Perkins,  who  declared  his  intention  to  hold  her  for  his 
grand-daughter.     Solomon  Perkins  diecl  in  1845 ;  and  on 
the  division  of  his  property  in  April,  1846,  the  slave  was 
allotted  to  the  defendant,   who  had  married  one  of  his 
daughters,  as  a  part  of  his  wife's  distributive  share  of  the 
estate.     The  court  charged  the  jury,  in  effect,  that  the 
plaintiffs  could  not  recover  on  these  facts;  and  this  charge, 
to  which  the  plaintiffs  excepted,  is  now  assigned  as  error. 

GOLDTHWAITE,  RICE  &  ScMPLE,  for  appellants,  cited 
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Eoivan  v.  Hutchinson,  27  Ala.  334;  Sander&y.  Stokes,  30  Ala. 
432;  Mobile  Marine  Dock  and  Mutual  Insurance  Co.  v. 
McMillan,  31  Ala.  721;  IsbeU  v.  Brown,  11  Ala.  1009; 
SmitJt  v.  Armistead,  1  Ala.  702  ;  Belcher  v.  Saunders,  34  Ala. 
9  ;  4  Selden,  497 ;  1  Greenl.  Ev.  ^  24,  211. 

WM.  M.  BROOKS,  contra,  cited  Jones  v.  Trawick,  31  Ala. 
253  ;  Sanford  v.  Howard,  29  Ala.  684 ;  and  Dill  v.  Thoma- 
son,  30  Ala,  444. 

STONE,  J. — Only  a  single  question  has  been  argued, 
and  we  propose  to  confine  our  remarks  to  that  question. 
The  first  charge  given  to  the  jury,  and  excepted  to,  raises 
the  question,  can  the  plaintiffs  maintain  the  action  of  trover 
on  the  facts  of  this  case,  as  supposed  in  that  charge  ?  There 
is  nothing  in  this  record  from  which  we  can  infer  that  the 
sale  of  the  slave  Ellen  was  completed,  and  the  bill  of  sale 
afterwards  executed  ;  and  hence,  we  need  not  consider  how 
we  would  decide  such  supposed  case.  On  the  contrary, 
the  facts  of  the  case  tend  to  show  that  the  parties  intended 
that  whatever  contract  they  made  should  be  evidenced  by 
writing,  and  that  they  did  reduce  it  to  writing.  The 
writing  is,  then,  the  only  evidence  before  us  of  any  title 
actually  conveyed.  That  writing  vested  the  title  in  Mrs. 
Woolworth,  then  Mrs.  Perkins.  This  conclusion  rests  on 
the  familiar  principle,  that  when  parties  reduce  their  con- 
tract to  writing,  all  previous  negotiations  are  presumed  to 
be  merged  in  the  writing. — Dill  v.  Thomason,  30  Ala.  444, 
454,  and  authorities  cited. 

But  it  is  contended,  that  Mrs.  Woolworth  objected  to 
the  bill  of  sale,  because  it  was  made  to  her,  and  not 
to  her  daughter ;  and  it  was  agreed  that  another  title, 
directly  to  her  daughter,  the  female  plaintiff,  should  be 
substituted  for  the  one  then  executed.  This,  we  think, 
can  not  vary  the  case.  Although  Mrs.  Woolworth  objected 
to  the  title,  on  the  ground  stated,  still  she  accepted  it; 
and  we  are  not  informed  that  it  has  ever  been  changed. 
The  view  most  favorable  to  plaintiffs  which  we  could  take 
of  this  case,  would  lead  us  to  hold,  that  the  parties  had 
26 
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intended  to  make  one  contract,  and  had  made  another.  In 
such  case,  the  unexecuted  intention  must  yield  to  the  con- 
tract actually  made. — Sanford  v.  Howard,  29  Ala.  684 ; 
Mobile  Marine  Dock  and  Mutual  Insurance  Co.  v.  McMillan, 
31  Ala.  722. 

It  is  manifest  from  what  we  have  said,  that  the  evidence 
in  this  case  fixes  the  title  in  Mrs.  Wool  worth.  She  alone, 
and  those  claiming  in  her  right,  could  have  maintained  a 
suit  for  a  breach  of  that  contract ;  and  she  alone  had  the 
legal  title,  which  was  necessary  to  maintain  the  action  of 
trover.  Whether  she  might  have  been  declared  a  trustee, 
and  compelled,  in  equity,  to  surrender  the  slave  to  her 
daughter,  is  a  very  different  question,  not  necessary  to  be 
here  decided. — See  Jones  v.  Trawick,  31  Ala.  253;  Sledge 
v.  Clopton,  6  Ala.  589. 

We  do  not  think  the  case  of  Eowan  v.  Hutchinson,  27  Ala. 
334,  when  properly  understood,  is  adverse  to  our  rulings 
above. 

What  we  have  said  is  decisive  of  this  case,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


JENNINGS  vs.  MOSES. 
[APPLICATION  FOR  REVOCATION  OF  LETTERS  OF  ADMINISTRATION.] 

1 .  Validity  of  grant  of  administration. — A  grant  of  administration  as  in 
case  of  intestacy,  where  the  decedent  left  a  nuncupative  will,  which 
has  been  duly  admitted  to  probate,  is  voidable  and  revocable. 

APPEAL  from  the  Probate  Court  of  Coffee. 

IN  the  matter  of  the  estate  of  John  A.  Jennings,  de- 
ceased, on  the  application  of  Robert  M.  Jennings  for  the 
revocation  of  letters  of  administration  granted  by  said  pro- 
bate court  to  Linton  L.  Moses,  The  decedent  died,  in 
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August,  1853,  in  Fayette  county,  Georgia,  where  he  was 
domiciled  at  that  time  ;  and  left  a  nuncupative  will,  which 
was  duly  admitted  to  probate  by  the  court  of  ordinary  of 
that  county.  Letters  of  administration  on  his  estate,  with 
the  will  annexed,  were  granted  by  said  court  of  ordinary  to 
his  widow,  Mrs.  Sarah  Jennings,  who  reduced  to  possession 
all  the  assets  belonging  to  the  estate,  and  removed  to  Coffee 
county,  Alabama,  where  she  died  in  December,  1859. '  Some 
time  during  the  year  1859,  some  of  the  negroes  belonging 
to  the  estate,  which  the  administratrix  had  reduced  to  her 
possession,  were  brought,  with  her  consent,  into  Coffee 
county.  On  the  Gth  November,  1S6Q,  letters  of  adminis- 
tration de  bonis  non,  with  the  will  annexed,  were  granted 
by  said  court  of  ordinary  to  the  petitioner,  Kobert  M.  Jen- 
nings ;  and  in  December,  1860,  letters  of  administration 
were  granted  by  the  probate  court  of  Coffee  county,  to  the 
defendant,  Linton  L.  Moses.  The  petitioner  alleged,  that 
the  defendant's  letters  of  administration  were  void,  "  be- 
cause there  was  no  property  belonging  to  said  estate  within 
the  county  of  Coffee,  under  the  jurisdiction  of  said  court, 
and  subject  to  be  administered."  The  defendant's  letters  of 
administration  are  no  where  set  out  in  the  record;  and 
neither  the  petition  nor  the  evidence  adduced  on  the  hearing, 
as  set  out  in  the  bill  of  exceptions,  discloses  their  character. 
On  the  evidence  adduced,  all  of  which  is  set  out  in  the  bill 
of  exceptions,  the  court  decided,  "that  the  grounds  for 
removal  set  forth  in  the  petition  were  not  sustained  by  the 
proof,"  and  therefore  dismissed  the  petition ;  and  this  decree 
is  now  assigned  as  error. 

MARTIN,  BALDWIN  &  SAYRE,  for  appellant. 
GOLDTHWAITE,  RICE  &  SEMPLE,  contra. 

A.  J.  WALKER,  C.  J.— The  administration  of  tbe 
appellee,  upon  the  facts  proved,  was  voidable  and  revocable, 
because  it  was  a  general  administration  granted  as  in  case 
of  intestacy,  when  the  deceased  died  testate,  leaving  a 
nuncupative  will, — -BrougMon  v,  Bradley,  34  Ala.  694, 
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For  that  reason,  the  court  below  erred,  and  its  judgment 
must  be  reversed,  and  the  cause  remanded.  In  reversing 
upon  this  ground,  we  do  not  mean  to  affirm  that  there  is 
no  other  valid  objection  to  the  administration,  but  we 
remain  uncommitted  as  to  all  other  points  presented  by 
the  brief  of  counsel. 


GOLDSBt  vs.  GOLDSBY'S  ADM'R. 

[BILL  IN  EQUITY  FOR  JUDICIAL  CONSTRUCTION  OF  WILL  AND  SETTLE- 
MENT OF  DECEDENT'S  ESTATE/] 

1.  Bequest  to  children  and  "  heirs  of  their  body,"  with  executory  devise  over. 
Where  a  testator  devises  and  bequeaths  property,  real  and  personal, 
to  each  of  his  children ;  declaring,  in  a  subsequent  clause,  "  all  of  the 
above  property  is  given  and  bequeathed  to  my  children  and  the  heira 
of  their  body,  and  for  their  proper  benefit  and  use,  and  not  to  be  dis- 
posed of  by  the  husbands  of  my  said  daughters,  and  to  revert  to  my 
family  in  all  cases  where  my  children  may  die  without  issue" ;  and 
adding,  "  this  item  i«  merely  intended  to  entail  the  property  given 
to  my  sons,  as  far  as  can  be  done  consistent!}'  with  the  laws  of  the 
country," — an  absolute  estate  is  thereby  vested  in  a  son  who  survives 
the  testator,  and  then  dies  leaving  children,  and  such  children  take 
nothing  under  the  will. 

APPEAL  from  the  Chancery  Court  of  Perry. 
Heard  before  the  Hon.  JAMES  B.  CLABK. 

THE  bill  in  this  case  was  filed  by  Carlos  Reese,  as  the 
administrator  of  the  estate  of  George  W.  Goldsby,  deceased, 
against  the  widow  and  children  of  said  decedent,  for  the 
purpose,  principally,  of  obtaining  a  judicial  construction 
of  the  will  of  Thornton  B.  Goldsby,  deceased,  who  was 
the  father  of  said  George  W.  Goldsby.  Thornton  B. 
Goldsby  died  in  September,  1 858,  leaving  a  large  estate, 
consisting  of  lands  and  slaves.  By  his  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  after  his  death, 
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said  Goldsby  devised  fifteen  hundred  acres  of  land  to  each 
of  his  children,  and  directed  his  negroes  to  be  divided 
among  them,  after  deducting  those  bequeathed  to  his 
widow ;  and  the  sixth  item  of  his  will  was  in  the  following 
words :  "  All  of  the  above  property  is  given  and  bequeathed 
to  my  children  and  the  heirs  of  their  body,  and  for  their 
proper  benefit  and  use,  and  not  to  be  disposed  of  by  the 
husbands  of  my  said  daughters  Eliza  and  Elizabeth,  and  to 
revert  to  my  family  in  all  cases  where  my  children  may 
die  without  issue.  This  item  is  merely  intended  to  entail 
the  property  given  to  my  sons,  as  far  as  can  be  done  con- 
sistently with  the  laws  of  the  country."  George  W. 
Goldsby  received  under  the  will  of  his  father  a  plantation, 
containing  fifteen  hundred  acres,  and  about  thirty  negroes ; 
and  he  afterwards  died,  in  February,  1861,  intestate,  leav- 
ing a  widow  and  five  minor  children.  The  bill  alleged, 
that  doubts  had  arisen,  since  his  death,  as  to  the  estate 
which  he  took  under  his  father's  will;  that  his  estate  was 
largely  indebted,  and  would  be  insolvent  if  he  took  only 
an  estate  for  life  under  the  will ;  and  that,  if  he  took  an 
-absolute  estate,  it  would  be  necessary  to  sell  some  of  the 
property  for  the  payment  of  debts.  The  prayer  of  the 
bill  was  for  a  judicial  construction  of  the  will,  the  admin- 
istration of  the  intestate's  estate,  and  general  relief.  The 
widow  answered,  admitting  all  the  allegations  of  the  bill ; 
and  a  formal  answer  was  filed  by  the  guardian  ad  litem  of 
the  infants.  On  the  pleadings  and  proof,  the  chancellor 
rendered  the  following  decree : 

CLARK,  Ch. — "The  only  question  of  difficulty  in  the 
case  arises  upon  the  construction  of  the  will  of  the  late 
Thornton  B.  Goldsby,  the  sixth  clause  or  item  of  which 
was  intended  to  create  an  executory  devise  in  favor  of  the 
surviving  members  of  his  family,  in  the  event  of  the  death 
of  any  one  of  his  children  without  issue,  as  to  the  property 
bequeathed  to  such  child.  Such  a  provision  in  a  will, 
before  the  Code  took  effect,  would  have  been  void,  as  tend- 
ing to  a  perpetuity.  But,  by  section  1302  of  the  Code, 
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as  I  understand  it,  that  would  not  now  be  the  case,  but  an 
estate  in  favor  of  the  executory  devisee  would  spring  into 
force,  as  soon  as  the  first  taker  died  without  issue,  without 
regard  to  the  law  as  previously  settled.  The  title  of  the 
first  taker  is  in  no  way  dependent  on  that  of  the  executory 
devisee.  His  title  is  an  estate  of  inheritance,  which  he 
can  convey 'or  devise  to  whomsoever  he  pleases;  but  sub- 
ject at  all  times  to  be  defeated,  in  the  hands  of  his 
vendee  or  devisee,  upon  the  happening  of  the  event  on 
which  the  limitation  over  is  made  to  depend;  which  limit- 
ation the  first  taker  has  no  power  to  defeat. — See  Chester 
v.  Grier,  5  Humph.  26-33 ;  McRee's  Adni'rs  v.  Means, 
34  Ala.  349-377.  This  being  the  case,  where  is  the  fee? 
Certainly  in  the  first  taker,  and  not  in  his  heirs,  as  they 
must  claim  through  him,  and  can  have  no  connection  with 
the  executory  devisee,  whose  interest  is  dormant  until  the 
contingency  arises. 

"  Section  1299  of  the  Code  provides,  that  every  estate 
in  lands  is  to  be  taken  as  a  fee-simple,  although  words 
necessary  to  create  an  estate  of  inheritance  may  not  be 
used,  unless  it  clearly  appears  that  a  less  estate  was  in- 
tended. That  Thornton  B.  Goldsby  intended  by  his  will 
to  create  a  qualified  estate,  is  apparent;  but  still  it  was  a 
fee-simple,  determinable  upon  the  event  of  the  first  devisee 
dying  without  issue.  But  it  is  insisted,  that  he  only  in- 
tended to  create  a  life-estate  in  his  sons  and  daughters  ; 
and  that  this  intention  is  manifested,  as  to  his  sons,  by  the 
concluding  sentence  of  the  sixth  clause,  in  which  he  states, 
that  '  this  item  is  merely  intended  to  entail  the  property 
given  to  my  sons,  so  far  as  can  be  done  consistently  with 
the  laws  of  the  land'  ?  This  was  the  extent  of  his  inten- 
tion. It  was  to  entail,  if  the  law  would  permit.  But,  as 
section  1300  of  the  Code  shows  that  the  law  would  not 
permit  any  entailment  whatever,  the  testator  consequently 
had  no  controlling  intention  to  entail  the  property,  but 
only  a  desire  to  do  so  if  the  law  would  permit  him. 

"  It  is  further  contended,  however,  that  he  intended  to 
create  a  remainder  in  favor  of  the  children  of  his  children, 
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in  all  the  property,  both  real  and  personal,  that  might  be 
divided  off  to  them,  by  the  words  '  heirs  of  their  body;' 
and  that,  under  sections  1302  and  1304  of  the  Code,  such 
issue  of  the  children  must  take  as  purchasers,  on  the  death 
of  their  respective  ancestors,  the  first  takers.  Section  1302 
of  the  Code  was  intended  to  remove  that  perplexing  ques- 
tion, as  to  the  limitation  being  good  or  too  remote,  and  can 
have  no  application  to  the  children,  as  such,  of  the  first 
takers ;  and  section  1304  applies  to  a  case  where  the  first 
taker  takes  only  a  life-estate.  But  this  is  not  such  a  case. 
Here,  George  Goldsby  had,  at  least,  a  qualified  fee,  which 
was  an  estate  of  inheritance,  and  not  a  mere  estate  for  life; 
and  the  annexation  of  the  words  'heirs  of  their  body 'could, 
at  most,  only  create  a  conditional  fee  at  common  law,  or  an 
estate  in  fee-tail  under  the  statute  de  donis,  if  in  force; 
which  estate,  section  1300  declares,  becomes  on  its  creation 
an  estate  in  fee-simple,  and  vests  in  the  first  taker  the  same 
power  as  in  cases  of  pure  and  absolute  fees ;  and,  while  it 
may  be  truly  said,  that  such  is  the  effect  of  this  section,  so 
far  as  the  heirs  of  the  body  can  be  considered  ;  still  it  must 
not  be  forgotten,  that  these  several  sections  of  the  Code 
are  to  be  construed  in  pari  materia.  Consequently,  while 
George  Goldsby  took  a  fee,  and  an  inheritable  estate,  it 
was  qualified,  as  to  the  executory  devise  over,  in  the  event 
of  his  dying  without  issue ;  but,  as  to  his  heirs,  or  the 
heirs  of  his  body,  in  the  language  of  the  Code,  it  was  'pure 
and  absolute  ;'  and,  as  he  did  not  die  without  issue,  his 
death  consummated  his  title,  discharged  of  the  contingent 
estate,  and  gave  to  his  heirs  a  fee-simple  absolute,  not  by 
virtue  of  a  remainder  created  by  the  will  of  his  father,  but 
as  of  his  own  demesne  as  of  fee. 

"  It  is  said,  however,  that  this  case  is  within  the  influ- 
ence of  the  decision  in  Mason  v.  Pate's  Executor,  (34  Ala. 
379,)  and  that  there  is  here,  as  there,  a  life-estate  by  impli- 
cation. But  the  cases  are  clearly  distinguishable.  There, 
the  testator  willed  the  property,  which  his  daughter  should 
receive  under  his  will,  'at  her  death  to  descend  to  her 
bodily  heirs' ;  which  was  held,  under  the  Code,  to  vest 
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only  a  life-estate  in  the  daughter.  But  why  ?  because  the 
property  was  to  go  '  at  her-  death'  to  the  bodily  heirs ; 
showing  clearly,  by  necessary  implication,  that  the  testator 
intended  her  to  have  only  an  estate  for  life.  Here,  there 
are  no  equivalent  words  to  limit  the  estate  of  the  first  taker. 
In  that  case,  it  is  said  by  the  judge  who  delivered  the 
opinion  of  the  court,  that,  'in  the  application  of  section 
1304  to  cases  which  might  arise,  it  may  become  material 
to  inquire,  whether  its  provisions  embrace  conveyances  to 
A.  and  his  heirs,  to  A.  and  his  issue,  or  to  A.  and  the  heirs  of 
his  body;'  and  as  the  section  applies  to  personal  as  well  as 
real  property,  and  such  words  are  not  necessary  to  give  the 
absolute  ownership  of  personal  property,  the  section  can 
have  no  application ;  and  he  proceeds  to  show  that  the 
construction  insisted  on  would  require  the  substitution  of 
'  children'  for  '  heirs  of  the  body,'  so  that  the  conveyance 
or  devise  would  then  read  'to  A.  and  his  children ;'  which 
would  not  be  a  life-estate  in  A.,  with  remainder  to  his  chil- 
dren, but  a  joint  estate  with  them,  or  an  absolute  estate, 
according  to  the  fact  whether  or  not  he  had  children  living 
at  the  date  of  the  conveyance.  The  judge  then  says,  'The 
case  we  have  supposed  is  not  that  of  an  estate  in  remain- 
der, limited  to  the  heirs,  issue,  &c.,  of  a  person  to  whom  a 
life-estate  in  the  same  property  is  given.  There  is  neither  a 
life-estate  given,  nor  a  remainder  limited;  but,  on  the  con- 
trary, if  the  heirs,  issue,  &c.,  take  at  all  under  such  con- 
veyance, they  take  jointly  with  the  ancestor.'  The  case 
supposed  by  the  court  is  this  case.  There  is  neither  life- 
estate  given,  nor  remainder  limited;  and  the  authority, 
instead  of  being  for  the  children  of  the  first  taker,  is  clearly 
against  them. 

"But  here  the  counsel  for  the  children  take  the  ground, 
if  the  opinion  of  the  court  is  adverse  to  them  on  the  other 
view  taken,  that  the  context  shows  sufficient  to  authorize 
the  court  to  declare  the  estate  a  joint  one  to  George 
Goldsby  and  his  children.  It  is  true  the  testator  speaks  of 
the  children  of  his  children ;  not  in  connection  with  the 
devises  to  them,  but  as  to  distinct  bequests  to  be  raised  for 
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them  out  of  other  property.  The  only  words  which  could, 
under  any  circumstances,  be  construed  to  extend  to  the 
children  of  his  children,  are  those  in  connection  with  'the 
heirs  of  their  body,'  and  '  for  their  proper  benefit  and  use.' 
But  these  words  evidently  refer  to  his  own  children,  while 
there  is  nothing  to  show  that  he  intended  their  issue.  Had 
he  intended  to  create  a  joint  estate  between  his  sons  and 
their  children,  he  would  not  have  declared  his  intention  to 
entail  the  property  if  the  law  would  permit. 

"  Having  arrived  at  the  conclusion  that,  as  to  the  real 
estate  partitioned  to  him,  George  Goldsby  took  a  qualified 
fee,  and  that,  on  his  death,  it  descended  to  his  heirs  as 
heirs,  discharged  from  the  limitation  over;  and  that  he 
took,  in  like  manner,  an  absolute  title  in  the  personal  estate, 
which  goes  to  his  personal  representative  ;  it  results  that 
both  must  be  held  subject  to  his  debts,  and  the  real  estate 
to  the  dower  of  his  widow ;  and  as  the  litigation  is  of  such 
a  character  that  it  is  proper  a  court  of  chancery  should 
take  jurisdiction,  and  direct  the  administrator  in  the  dis- 
charge of  his  duties,  it  will  be  so  decreed." 

The  chancellor  therefore  rendered  a  decree,  requiring 
the  creditors  of  the  estate  to  prove  their  debts  before  the 
master,  giving  the  widow  leave  to  file  a  cross-bill  for  the 
ascertainment  of  her  dower,  &c.;  and  his  decree  is  now 
assigned  as  error  by  the  children. 

BYRD  &  MORGAN,  for  appellant. 
BROOKS  &  GARROTT,  contra. 

STONE,  J. — On  the  questions  argued  in  this  court,  we 
fully  concur  with  the  chancellor,  and  adopt  his  opinion 
and  conclusions  ;  holding,  with  him,  that  the  estate  in  con- 
troversy must  be  administered  as  belonging  to  the  estate  of 
George  W.  Goldsby,  free  from  all  restraints  or  limitations 
imposed  by  the  will  of  his  father,  Thornton  B.  Goldsby. 

As  circumstances  may  render  it  necessary,  that  some 
modification  be  made  of  the  chancellor's  directions  for  the 
further  prosecution  of  this  suit,  we  forbear  to  express  any 
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opinion  on  that  part  of  the  case,  lest  we  might  be  under- 
stood as  merging  his  decree  in  ours,  and  thus  placing  it 
out  of  his  power  to  accommodate  his  action  to  the  unfold- 
ing wants  of  the  litigation. 

The  decree  of  the  chancellor,  to  the  extent  above  ex- 
pressed, is  affirmed. 


OF 


CASES  ARGUED  AND  DETERMINED    v 


A.T    JAJNTTJ-AJRY    TERM!,    1HO3. 


WILSON  vs.  THE  STATE. 

[INDICTMENT  FOR  PERSUADING  SLAVE  TO  LEAVE  MASTER'S  SERVICE.] 

1.  What  constitutes  offense.  —  To  authorize  a  conviction  under  section 
3128  of  the  Code,  it  is  not  sufficient  to  show  that  the  defendant  advised 
the  slave  to  leave  the  master's  service  :  he  must  have  produced  in  the 
slave's  mind  an  intention  to  leave  the  master's  service  ;  but  it  is  not 
necessary  that  he  should  have  a  specific  intention  to  induce  the  slave 
to  leave,  nor  that  the  slave  should  actually  leave  the  master's  service. 

FROM  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  JOHN  T. 


THE  indictment  in  this  case  was  found  at  the  November 
term,  1862,  and  charged  that  the  prisoner  "persuaded  a 
slave  named  Eliza,  the  property  of  Mrs.  Susan  Gee,  to 
leave  the  service  of  her  mistress,  with  the  intent  to  go  to 
a  state  or  country  where  such  slave  might  enjoy  freedom." 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  it  was 
proved  that  the  defendant  had  used  language  to  the  slave 
named  in  the  indictment,  calculated  to  excite  her  desire  for 
freedom,  and  to  leave  her  home  ;  that  he  had  promised  to 
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make  her  his  wife,  and  to  take  her  to  a  free  state  ;  had  told 
her  that  he  would  take  her  where  she  could  not  be  cuffed 
and  kicked  by  damned  southerners,  and  where  she  would 
be  treated  as  a  white  woman.  These  are  only  some  of  the 
expressions  proved.  The  language  which  he  used  was  of 
the  kind  which  the  Code  implies  in  the  section  under  which 
he  was  indicted.  The  ownership  of  the  slave,  the  name, 
and  the  time,  were  all  proved  as  alleged.  But  there  was, 
also,  evidence  tending  to  show  that,  at  the  last  interview, 
the  prisoner's  object  was  to  obtain  an  immediate  gratifica- 
tion of  his  carnal  appetite.  One  of  the  witnesses  testified, 
that  the  defendant  advised  the  slave  to  postpone  the  time 
of  leaving  for  several  weeks,  while  the  slave  urged  an  im- 
mediate leaving;  while  another  testified,  that  she  urged  the 
postponement,  and  he  the  immediate  leaving.  There  was 
no  proof  of  any  preparation  on  the  part  of  either  to  leave. 
There  was  proof  that  the  defendant  represented  himself  to 
the  slave  as  having  just  come  from  the  Yankee  fleet ;  and 
there  was  proof,  also,  that  this  representation  was  false. 
Two  interviews  were  testified  to  by  the  witnesses.  One 
witness  testified,  that  he  heard  the  conversation  at  the  first 
interview  casually,  and  without  the  knowledge  of  the  par- 
ties. The  last  interview,  which  was  shortly  before  day, 
was  made  after  an  arrangement  with  the  slave,  by  which 
the  witness  was  allowed  to  get  under  her  bed,  in  order 
that  he  might  hear  the  conversation  when  the  defendant 
returned.  During  this  last  interview,  the  defendant  re- 
peatedly begged  the  slave  to  allow  him  to  go  to  bed  with 
her  then  ;  she  kept  up  the  conversation  for  a  while,  not  ap- 
pearing to  consent,  until  at  last  both  got  into  the  bed ;  and 
the  witness,  who  was  under  the  bed  by  appointment, 
thereupon  got  up,  and  arrested  the  defendant.  The  slave 
was  proved  to  be  of  wanton  character,  and  had  been  kept 
by  white  men.  Much  bad  language  was  used  by  the  pris- 
oner, which  is  not  here  set  out.  There  was  other  evidence, 
also,  which  is  not  stated  in  this  bill  of  exceptions." 
"  The  defendant  asked  the  court  to  charge  the  jury, — 
"  1.  That  if  they  believed,  from  the  evidence,  that  the 
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defendant  did  not  wish  or  intend  to  get  the  slave  to  leave, 
but  used  language  promising  to  take  her  to  a  free  state 
only  with  the  purpose  of  inducing  her  to  submit  to  his 
embraces,  such  promises  on  his  part,  thus  falsely  given, 
were  not  sufficient  to  authorize  a  conviction. 

"  2.  That  if  the  slave  knew  she  was  hot  going  to  be 
taken  or  enticed  away,  and  if  the  defendant  was  not  in- 
tending to  take,  or  entice,  or  persuade  her  away,  he  must 
be  acquitted." 

The  court  refused  these  charges,  and  the  defendant  ex- 
cepted  to  their  refusal. 

No  counsel  appeared  for  the  defendant. 

M.  A.  BALDWIN,  Attorney-General,  for  the  Sta,te. 

A.  J.  WALKER,  C.  J.— The  statute  under  which  the 
indictment  in  this  case  was  found,  is  as  follows:  "Any 
person  who  persuades  any  slave  to  leave  his  master's  ser- 
vice, with  the  intent  to  go  to  a  state  or  country  where  such 
slave  may  enjoy  freedom,  although  such  slave  may  not  leave 
his  master's  service,  *  *  *  must,  on  conviction,  be 
imprisoned  in  the  penitentiary,  not  less  than  five,  or  more 
than  twenty  years." — Code,  •<§.  3128.  This  statute  is  de- 
signed to  improve  an  older  one,  by  the  insertion  of  the 
words  "although  such  slave  may  not  leave  his  master's 
service. — Clay's  Digest,  419,  $  16.  The  purpose  of  this 
change  of  the  previous  law  was  obviously  to  prevent  the 
escape  of  those  persons  who  had  poisoned  the  slave's  mind, 
and  produced  discontent,  with  a  desire  for  freedom,  not 
followed  by  an  actual  departure  from  service.  The  legis- 
lative mind  was  influenced  by  the  apprehension,  that  the 
class  of  offenders  just  described  would  escape  under  the 
construction  of  the  word  "persuade"  which  the  courts 
would  adopt.  Persuade  is  frequently  used  as  the  synonym 
of  induce ;  and  it  also  means  to  "incline  the  will,"  "to 
prevail  upon  by  argument,  advice,  expostulations,  or 
reasons." — See  Webster's  and  Worcester's  Dictionaries. 
Adopting  the  former  of  those  two  significations  of  the 
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word,  the  courts  would  hold,  that  the  inducement  of  the 
slave  to  actually  leave  his  master's  service,  with  the  specified 
intent,  was  a  necessary  ingredient  of  the  offense.  The 
adoption  of  that  signification  would  probably  have  resulted 
from  an  application  of  the  rule  which  requires  a  strict  con- 
struction of  criminal  statutes.  Indeed,  the  law-books  very 
clearly  point  to  such  a  construction  as  the  proper  one. 
Respublica  v.  Roberts,  1  Dallas,  39 ;  Regina  v.  Rhodes  &  Cole, 
2  Ld.  Raymond,  886-889;  1  Bishop  on  Cr.  Law,  §  138. 

The  word  certainly  is  often  used,  alike  in  conversation, 
and  in  writing,  in  the  latter  of  the  two  senses  above  stated  ; 
and  the  clause  inserted  by  way  of  improvement  of  the 
old  law  has  precisely  the  effect  of  excluding  the  operation 
of  the  word,  which  the  former  of  the  two  significations 
would  give  it.  It  is  therefore  to  be  inferred,  that  the 
legislature  designed  that  the  latter  meaning  should  be 
adopted,  and  that  the  act  of  persuasion  should  be  consum- 
mated when  the  will  of  the  slave  was  influenced,  or,  in 
other  words,  when  an  intent  in  the  slave's  mind  to  do  the 
specified  thing,  with  the  specified  purpose,  was  produced. 

It  has  been  suggested,  that  "persuades"  should  be  con- 
strued to  mean  "advises";  and  that  the  mere  act  of  ad- 
vising a  slave  to  leave  his  master's  service,  with  the  intent 
to  go  to  a  state  where  he  might  enjoy  freedom,  would 
constitute  the  offense.  There  are  two  conclusive  objections 
to  such  a  construction.  "Advise"  has  not  the  same  meaning 
with  "persuade;"  and  the  rules  for  construing  penal  statutes 
do  not  permit  us  to  strike  out  any  of  the  necessary  requi- 
sites to  make  an  offense,  as  implied  from  the  language  used. 
"Persuade"  embraces  in  its  meaning  more  than  "advise"  ; 
and  we  could  not  treat  it  as  the  synonym  of  "advise," 
without  dispensing  with  what  the  word  used  clearly  im- 
plies is  a  part  of  the  offense. 

We  hold,  that  the  "intent"  to  leave  her  master's  service, 
with  the  intention  of  going  to  a  state  where  she  might 
enjoy  freedom,  is  an  ingredient  of  the  offense.  But  a 
specific  intent  on  the  part  of  the  accused  to  induce  her  to 
leave  her  master's  service  was  not  necessary  to  a  conviction. 
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The  general  doctrine  is,  that  if  a  man  intends  to  do  what 
he  is  conscious  the  law  (which  every  one  is  presumed  to 
know)  forbids,  there  need  not  be  any  other  evil  intent. 
1  Bishop  on  Cr.  Law,  $  252  ;  Stein  v.  State,  at  January 
term,  1862.  If  the  defendant  in  this  case  intentionally 
persuaded  the  slave  to  leave  her  master's  service,  with  the 
intent  to  go  to  a  state  where  she  could  enjoy  freedom,  he 
is  guilty,  no  matter  whether  he  intended  that  she  should 
actually  depart  from  her  owner's  service  or  not.  Having 
intentionally  done  an  unlawful  act,  there  need  not  be  any 
other  evil  intent.  It  may  be  further  remarked,  that  a  man 
is  presumed  to  intend  the  natural,  necessary,  and  even 
probable  consequences  of  his  acts. — 1  Bishop  on  Cr.  Law, 
§  248.  The  presumption  of  a  purpose  to  do  the  unlawful 
act  would  result  from  the  doing  or  saying  of  things,  the 
natural,  necessary,  or  probable  consequences  of  which, 
would  be  the  accomplishment  of  it ;  but  this  presumption 
is  not  conclusive,  and  might  be  rebutted. 

It  results  from  the  principles  above  announced,  that  the 
court  erred  in  refusing  to  give  the  last  charge  asked  by  the 
defendant;  and  for  that  error,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded,  that  the  prisoner 
may  again  be  tried.  The  usual  order  will  be  made  for 
remanding  the  prisoner  to  the  appropriate  county  for  trial. 


HINDERER  vs.  THE  STATE. 

[INDICTMENT  FOR  EMBEZZLEMENT.] 

1.  WTio  t*  agent.-— A  person  who  is  employed  by  a  post-commissary  to 
superintend  a  bakery,  and  whose  duty  it  is  to  receive  all  the  flour 
sent  to  the  bakery  by  the  commissary,  to  have  the  same  made  into 
bread  at  the  bakery,  and  to  deliver  the  bread  on  the  order  of  the  com- 
missary, may  be  indicted  for  embezzlement  (Code,  $  3143)  as  tha  agent 
of  the  commissary. 
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FROM  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  NAT.  COOK. 

THE  indictment  in  this  case  charged,  "  that  Fred  Hin- 
derer, alias  Fred  Hindree,  an  agent  or  clerk  of  George  O. 
Janney,  not  being  an  apprentice,  nor  under  the  age  of 
eighteen  years,  embezzled,  or  fraudulently  converted  to  his 
own  use,  ten  barrels  of  flour,  of  the  value  of  one  hundred 
dollars,  which  came  into  his  possession  by  virtue  of  his 
employment."  The  only  plea  was,  not  guilty.  "  On  the 
trial,"  as  the  bill  of  exceptions  states,  "  the  following  facts 
appeared  in  evidence  :  The  offense  charged  was  committed 
in  Montgomery  county,  about  the  10th  November,  1862. 
About  the  1st  September,  1862,  George  0.  Janney  was 
appointed  post-commissary  of  subsistence  of  the  Confed- 
erate Government  in  the  city  of  Montgomery.  His  duty 
was  to  receive  flour  furnished  to  him  by  the  government, 
have  it  made  into  bread,  and  distribute  it  to  the  troops  of 
the  government  at  that  place.  To  accomplish  this,  he 
leased  a  bakery  in  said  city,  paying  the  rent  monthly,  and 
employed  persons  to  make  the  flour  into  bread  ;  and  he 
employed  the  defendant  to  take  charge  and  superintend 
the  bakery,  and  the  making  the  flour  into  bread.  All 
these  contracts  were  made  in  his  own  name,  and  without 
the  knowledge  or  authority  of  the  government  or  its  offi- 
cials ;  and  he  paid  the  employees  monthly,  and  the  re- 
ceipts given  by  them  for  their  pay  were  given  to  him  as 
post-commissary  of  subsistence,  being  so  expressed  in  them. 
Under  the  contract  made  with  Janney,  the  defendant  was 
to  receive  all  the  flour  sent  by  Janney  to  the  bakery,  to 
have  the  same  made  into  bread  at  the  bakery,  and  then 
deliver  the  bread  on  the  order  of  Janney;  the  flour  to  be 
received  by  him  at  the  bakery,  and  the  bread  to  be  deliv- 
ered by  him  at  the  bakery.  He  kept  the  keys  of  the 
bakery ;  and  the  establishment,  with  the  flour  and  bread 
while  there,  was  under  his  exclusive  control,  subject  alone 
to  the  directions  of  Janney.  While  in  this  employment, 
which  commenced  in  September,  1862,  he  received  from 
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Janney  at  the  bakery,  for  the  purposes  aforesaid,  ten 
barrels  of  flour,  which  he  removed  from  the  bakery 
secretly  by  night,  and  concealed  in  another  house ;  but 
none  of  the  barrels  was  opened,  nor  was  any  part  of 
their  contents  abstracted.  One  Young  obtained  permission 
for  him  from  one  Altschief  to  deposit  the  flour  in  his  back 
room,  where  it  was  found,  covered  up  with  scraps  of  paste- 
board and  other  things.  The  prisoner  deposited  it  there 
in  Young's  name,  because  he  would  be  charged  storage  if 
it  were  deposited  in  his  own  name.  When  asked  why  he 
took  the  flour,  he  replied,  that  he  was  not  receiving  wages 
enough  to  support  him.  Janney  testified,  that  he  consid- 
ered himself  responsible  to  the  government  for  all  the  flour 
he  received ;  that  whenever  he  sent  any  flour  to  the  bakery, 
he  took  the  defendant's  receipt  for  the  same  when  it  was 
delivered  at  the  bakery;  that  he  made  out  his  accounts 
with  the  government,  and  forwarded  them  at  the  end  of 
each  month,  by  mail,  with  his  vouchers,  to  the  proper 
officer  of  the  government;  that  said  accounts  embraced 
what  he  paid  for  the  bakery,  and  to  the  employees,  (includ- 
ing the  defendant,)  with  their  names,  and  the  amount  paid 
each  ;  that  he  had  not  received  any  reply  in  relation  to  his 
accounts  for  September  or  October,  and  had  not  heard 
whether  they  had  been  passed  and  approved  or  not.  This 
was  all  the  testimony  in  the  case,  and  there  was  no  con- 
flict in  the  evidence.  The  questions  argued  before  the 
court  and  jury  were,  mainly,  whether  the  defendant  was  a 
clerk  or  agent  at  all ;  and  if  so,  whether  he  was  the  clerk 
or  agent  of  Janney,  or  of  the  government." 

"  The  court  charged  the  jury,  that  the  defendant  might, 
under  the  testimony,  be  the  agent  or  clerk  both  of  Janney 
and  the  government ;  and  that  if  they  believed  he  was  the 
agent  of  both,  and  received  the  flour  as  the  agent  or  clerk 
of  Janney,  to  be  made  into  bread,  and  secretly  removed  the 
barrels,  with  a  view  to  appropriate  them  to  his  own  use, 
he  was  guilty  of  embezzlement,  although  he  did  not  ab- 
stract any  of  the  flour  from  the  barrels,  nor  do  any  thing 
more  than  to  remove  and  conceal  them. 
27 
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"  The  defendant  excepted  to  this  charge,  and  requested 
the  court  to  instruct  the  jury  : 

"1.  That  if,  from  the  evidence,  they  entertained  a  rea- 
sonable doubt  whether  the  defendant  was  the  agent  or  clerk 
of  Janney  or  of  the  Confederate  Government,  then  he 
must  be  acquitted. 

"  2.  That  if,  from  the  evidence,  they  found  that  Janney, 
as  post-commissary  of  subsistence  at  Montgomery,  leased 
a  bakery  for  the  use  of  the  government,  and  employed 
persons  to  work  therein  for  the  government,  and  employed 
the  defendant  as  a  baker  for  the  government,  to  bake  bread 
for  the  government  troops,  Janney's  duties  being  to  supply 
bread  tp  those  troops  ;  and  that  the  officials  of  the  gov- 
ernment, who  had  the  proper  authority,  after  full  informa- 
tion of  what  Janney  had  done,  ratified  all  that  he  had 
done — then  the  defendant  was  not  the  agent  or  clerk  of 
Janney,  and  could  not  be  convicted  under  the  indictment. 

"  3.  That  if,  from  the  evidence,  they  found  that  Janney 
was  post- commissary  of  subsistence  at  Montgomery,  for 
the  Confederate  Government;  and  that  his  duties  were, 
to  receive  flour  from  the  government,  and  to  have  it  baked 
into  bread,  to  be  supplied  to  the  government  troops  ;  and 
that,  to  discharge  these  duties,  he  leased  a  bakery  in  Mont- 
gomery, and  employed  the  defendant  to  bake  bread  for  the 
government ;  and  that  Janney  paid  for  the  lease,  and  for 
the  employment  of  the  defendant,  and  charged  it  to  the 
government,  and  forwarded  his  accounts  monthly,  by  mail, 
to  the  proper  department ;  and  that  a  sufficient  time  has 
elapsed  for  the  proper  officials  to  receive  and  examine  his 
accounts,  and  they  do  not  object  to  what  he  has  done, — 
this  is  a  sanction  of  what  he  has  done,  and  their  silence  is 
a  ratification  of  what  he  has  done ;  and  this  ratification  makes 
the  defendant  an  agent  or  clerk  of  the  government ;  and  that 
if  the  offense  charged  was  committed  subsequent  to  the  time 
when  said  accounts  and  information  were  received  by  the 
officials  aforesaid,  and  after  a  reasonable  time  had  elapsed 
for  them  to  express  their  objections  to  what  Janney  had 
done,  and  they  had  not  made  any  objections  thereto,  then 
the  defendant  cannot  be  convicted. 
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"4.  That  if  the  evidence  showed  that  Janney,  as  com- 
missary and  agent  of  the  Confederate  Government,  au- 
thorized in  the  usual  course  of  his  business  and  of  the  du- 
ties of  his  office,  employed  the  defendant  for  and  on  account 
of  the  government,  to  be  employed  in  business  which  re- 
lated exclusively  to  the  government,  the  defendant  thereby 
became  the  clerk  or  agent  of  the  government  exclusively, 
and  not  of  Janney,  and  cannot  be  convicted  under  the  in- 
dictment." 

The  court  refused  each  of  these  charges,  and  the  de- 
fendant excepted  to  their  refusal. 

JNO.  A.  ELMORE,  for  the  defendant. 

M.  A.  BALDWIN,  Attorney-General,  for  the  State. 

STONE,  J. — The  defendant  was  tried  and  convicted 
under  section  3143  of  the  Code,  which  provides  for  the 
punishment  of  any  clerk  or  agent  of  any  private  person, 
who  embezzles,  or  fraudulently  converts  to  his  own  use, 
any  property  of  another,  which  has  come  into  his  posses- 
sion by  virtue  of  his  employment,  &c.  The  only  reason 
urged  in  this  court  for  a  reversal,  grows  out  of  the  ques- 
tion, was  the  defendant,  under  the  facts  of  this  case,  the 
clerk  or  agent  of  George  O.  Janney  ? 

Agent,  in  the  sense  here  employed,  means,  "  one  who  is 
authorized  to  act  for  another ;  a  substitute  ;  a  deputy  ;  a 
factor." — Worcester's  Dictionary;  Brooks  v.  The  State, 
30  Ala.  516. 

The  objection  urged  is,  that  the  defendant  was  the  agent 
of  the  Confederate  States  Government,  and  not  of  Mr. 
Janney.  We  cannot  assent  to  this  proposition.  Mr.  Jan- 
ney was  the  post-commissary;  and  according  to  the  only 
testimony  in  the  case  which  bears  on  this  question,  "  he 
(Mr.  Janney)  employed  the  defendant  to  take  charge  and 
superintend  the  bakery,  and  the  making  the  flour  into  bread. 
All  these  contracts  were  made  in  his  (Mr.  Janney's)  own 
name,  and  without  the  knowledge  or  authority  of  the  gov- 
ernment, or  its  officials;  and  he  paid  the  employees  monthly, 
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and  the  receipts  given  by  them  for  their  pay,  were  given 
to  him  as  post-commissary  of  subsistence,  being  so  ex- 
pressed in  them."  These  acts  clearly  show  that  the  de- 
fendant was  the  employee  of  Mr.  Janney.  Do  they  tend 
to  show  that  he  was  the  agent  of  the  government  ?  There 
can  be  no  agency  without  the  corresponding  relation  of 
principal. — 2  Bish.  Cr.  Law,  §  286.  Was  the  Confederate 
Government  the  defendant's  principal  ?  The  acts  of  an 
agent,  within  the  scope  of  his  authority,  are  the  acts  of 
his  principal ;  and  the  principal  is  responsible,  civilly,  for 
the  consequences  of  negligence,  or  want  of  skill  in  the 
agent,  while  performing  duties  within  the  purview  of  the 
agency.  Could  these  liabilities  attach  to  the  Confederate 
Government,  under  the  circumstances  disclosed  in  this  re- 
cord ?  Most  certainly  they  could  not.  As  well  might  it  be 
contended,  that  the  drayman,  who,  under  a  contract 
with  the  commissary,  transports  to  the  latter  supplies  pur- 
chased by  him,  is  the  agent  of  the  government,  as  that  this 
defendant  is. 

If  the  defendant  had  contracted  with  the  government, 
was  to  account  with  the  government,  or  to  look  to  it  for 
compensation,  the  rule  would  probably  be  different.  Here, 
he  had  no  claim  upon  the  government  for  his  compensation, 
nor  were  the  rates  of  his  wages  subject  to  be  controlled  or 
modified  by  its  will.  His  wages  were  stationary,  and  fixed 
by  contract  with  Mr.  Janney  ;  and  the  latter,  if  sued  for 
the  price,  would  not  be  heard  to  assert  his  want  of  author- 
ity to  make  the  contract,  nor  to  deny  his  personal  liability 
upon  it.  Neither  could  the  defendant,  in  any  event,  claim 
compensation  of  the  Confederate  Government. — Jones  v. 
Dawson,  19  Ala.  672. 

In  England,  under  a  statute  which  strikingly  resembles 
ours  in  this  respect,  it  was  ruled,  that  a  servant  in  the  em- 
ployment of  A.  &  B.,  who  are  partners,  is  the  servant  of 
each  ;  and  if  he  embezzles  the  private  money  of  one,  may 
be  charged  under  the  statute  as  the  servant  of  that  individ- 
ual partner. — Eex  v.  Leech,  3  Starkie,  70. 

In  the  case  of  Eegina  v.  White,  (8  C.  &  P.  742,)  White 
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was  indicted  as  the  servant  of  one  Bricknel.  It  appeared 
that  Bricknel  was  one  of  several  proprietors  of  a  stage- 
coach, running  from  Birmingham  to  Hereford,  which  coach 
Bricknel  supplied  with  horses  from  Hereford  to  Malvern. 
Bricknel  himself  was  in  the  habit  of  driving  the  coach  from 
Worcester  to  Hereford,  and  employed  the  prisoner  to  drive 
for  him  when  he  did  not  go  himself.  All  the  proprietors 
were  interested  in  the  moneys  received  throughout  the  line; 
but  Bricknel  received  and  held  the  money  taken  on  that 
part  of  the  line  between  Worcester  and  Hereford,  and  was 
accountable  to  the  other  proprietors  for  it.  White  embez- 
zled funds  which  came  to  his  hands  while  driving  for  Brick- 
nel ;  and  the  court  ruled  that,  as  between  the  prisoner  and 
Bricknel,  the  moneys  were  received  to  the  use  of  Bricknel, 
and  that  White  was  the  servant  of  Bricknel. 

In  the  case  of  Regina  v.  Callahan,  (8  C.  &  P.  154,)  the 
court  held,  that  the  prisoner  was  servant  to  those  persons 
to  whom  it  was  his  duty  to  account,  although  he  was  ap- 
pointed by  other  persons. 

In  this  case,  the  defendant  received  his  appointment  from 
Mr.  Janney  ;  and  there  can  be  no  doubt  of  his  liability  and 
duty  to  account  with  him  for  the  flour  intrusted  to  his 
keeping.  It  came  into  his  possession  by  virtue  of  his  em- 
ployment, and  the  case  is  thus  brought  directly  within  the 
.statute. — Lowcnthall  v.  The  State,  32  Ala.  595;  People  v. 
Sherman,  10  Wend.  298;  Ros.  Cr.  Ev.  443-4. 

It  is,  perhaps,  not  material  to  inquire,  whether  the  pris- 
oner may  not  have  been  also  the  servant  of  Mr.  Janney.  A 
servant,  whenever  he  is  clothed  with  authority  to  act,  or 
exercise  judgment  or  control,  in  the  absence  of  his  master, 
is  an  agent  of  the  latter. — 2  Kent's  Com.  622,  note  ; 
1  Burrill's  Law  Dictionary,  73  ;  Powell  v.  The  State,  27  Ala. 
51;  Stanley  v.  Nelson,  28  Ala.  514.  We  hold,  however, 
that  if  Mr.  Janney's  testimony  be  believed,  the  defendant 
was,  in  this  service,  strictly  an  agent.  He  was  employed 
to  take  charge  of  and  superintend  the  bakery.  It  nowhere 
appears  that  he  was  even  a  baker,  or  had  anything  to  do 
with  the  baking,  further  than  "  to  take  charge  and  super- 


422  ALABAMA. 


Joe  (a  slave)  v.  The  State. 


intend  the  baking,  and  the  making  the  flour  •  into  bread." 
If  there  be  any  fault  in  the  affirmative  charge,  it  was  too 
favorable  to  the  prisoner.  The  bill  of  exceptions  informs 
us,  that  it  contains  all  the  evidence  ;  and  there  is  no  testi- 
mony which  tends  to  show  that  the  defendant  was  the 
clerk  or  agent  of  the  Confederate  Government. 

The  first  and  second  charges  asked  by  the  defendant,  and 
refused  by  the  court,  were  abstract,  and  should  not  have 
been  given.  The  third  and  fourth  charges  are  in  conflict 
with  the  principles  we  have  declared  above,  and  were 
rightly  refused. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  is  affirmed. 


JOE  (A  SLAVE)  vs.  THE  STATE. 
[INDICTMENT  FOR  BURGLARY.] 

J,  Admiasibility  of  confessions. — "Where  the  prisoner,  a  slave,  being  tied, 
and  about  to  be  whipped,  in  the  presence  of  his  master  and  other 
white  men,  was  asked  why  he  committed  the  offense  with  which  he 
was  charged,  and  was  told  that  his  punishment  would  be  lighter  if  he 
confessed  the  truth ;  a  repetition  of  the  confession  thus  obtained  is 
not  competent  evidence  against  him,  when  it  is  shown  to  have  been 
made  on  the  next  day,  in  the  presence  of  his  master,  in  reply  to  a  simi- 
lar question  by  the  officer  who  had  arrested  him,  and  who  was  con- 
veying him  to  jail. 

3.  Charge  on  sufficiency  of  evidence. — A  charge,  instructing  the  jury  ''that 
they  must  find  the  prisoner  not  guilty,  unless  the  evidence  against 
him  is  such  as  to  exclude  to  a  moral  certainty  every  supposition  but 
that  of  his  guilt,"  asserts  a  correct  legal  proposition,  and  should  be 
given  at  the  request  of  the  prisoner. 

FEOM  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  JNO.  K.  HENRY. 

THE  indictment  in  this  case  charged,  that  the  prisoner, 
who  was  a  slave,  by  night  broke  and  entered  into  a  dwell- 
ing-house, occupied  by  Mrs.  Catherine  Crawford,  with  intent 
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to  commit  a  felony.  The  evidence  against  the  prisoner  was 
altogether  circumstantial.  The  entrance  into  the  house 
was  effected  by  raising  a  plank  in  the  floor.  Mrs.  Craw- 
ford testified,  that  she  was  awakened  in  the  night  by  some 
one  whom,  although  it  was  so  dark  she  could  not  see,  she 
discovered  to  be  a  negro  by  putting  her  hand  on  his  head ; 
and  that  she  immediately  got  up,  and  went  to  the  house  of 
a  neighbor.  It  had  been  raining  during  the  night;  and 
tracks  were  discovered  in  the  morning,  in  the  yard,  and  in 
the  public  road,  leading  in  the  direction  of  the  plantation 
on  which  the  prisoner  lived.  The  prisoner  was  the  only 
grown  negro  man  on  the  plantation,  and  his  tracks  were 
found,  on  comparison,  to  correspond  with  those  found  in 
the  road.  The  State  introduced  one  Pickett  as  a  witness, 
who  testified,  that  on  Monday  (the  burglary  having  been 
committed  on  Saturday  night)  he,  as  constable,  in  company 
with  the  slave's  master,  went  into  the  field  where  the  ne- 
groes were  at  work,  and  arrested  the  prisoner  ;  that  he  put 
his  hand  on  the  prisoner's  shoulder,  and  told  him  he  m  USE 
go  with  him  to  jail ;  that  the  prisoner  said,  "he  was  sorry 
for  it  ;"  that  he  (witness)  then  called  for  a  rope,  and  tied 
the  prisoner  ;  that  the  prisoner's  master  told  him,  "he  was 
in  a  bad  fix,  and  must  go  to  jail ;"  that  the  prisoner  replied- 
"he  could  not  help  it  then  ;"  that  as  they  went  along,  wit- 
ness and  the  prisoner's  master  riding  side  by  side,  and  the 
prisoner  walking  a  little  in  front  of  them,  he  asked  the 
prisoner,  "what  he  went  into  the  house  for  ;"  that  the  pris 
oner  replied,  "to  get  or  steal  some  clothes  ;"  that  his  mas- 
ter then  asked  him,  "if  he  supposed  he  would  let  him  wear 
clothing  which  was  stolen  ;"  and  that  the  prisoner  replied, 
after  hesitating,  "that  he  thought  he  could  wear  them  at 
night." 

The  prisoner  objected  to  the  admission  of  the  confessions 
detailed  by  the  witness  Pickett,  on  the  ground  that  they 
were  not  voluntary,  and,  for  the  purpose  of  showing  tha- 
they  were  not  made  voluntarily,  adduced  the  following  evit 
dence  to  the  court ;  "One  Robertson  testified,  that  on  the 
morning  after  the  burglary  was  committed,  the  men  in  the 
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neighborhood  collected  at  the  house  of  Mr.  Bush,  the  pris- 
oner's master,  to  have  an  investigation  as  to  what  would  be 
best  to  do  with  the  prisoner ;  that  Bush  had  him  tied  to  a 
tree  or  post  near  by  ;  that  he  (witness)  went  up  to  the  pris- 
oner, and  asked  him  what  he  went  into  Mrs.  Crawford's 
house  for,  and  told  him  he  had  better  tell  the  truth — that 
the  punishment  would  be  much  lighter  if  he  would  con- 
fess, and  that  it  would  be  better  for  him  to  tell  all  about  it ; 
that  the  prisoner  replied,  'Master,  I  am  not  guilty,  and  if 
they  punish  me  it  will  be  wrong  ;'  that  the  crowd  soon  after- 
wards took  the  prisoner,  and  carried  him  some  distance 
from  the  house,  and  tied  him  down  across  a  log  ;  that  the 
prisoner,  while  in  this  condition,  was  asked  by  one  of  the 
crowd,  in  the  presence  of  his  master  and  the  others,  what 
he  went  into  Mrs.  Crawford's  house  for,  and  was  told, 
that  the  punishment  would  be  lighter  if  he  would  confess 
the  truth  ;  that  the  prisoner  then  said,  that  he  went  in  to 
get  or  steal  some  clothing ;  and  that  they  then  whipped 
him.  Bush,  the  prisoner's  master,  testified,  that  his  inva- 
riable rule  with  his  slaves  was,  if  any  of  the  grown  negroes 
committed  any  offense,  or  disobeyed  his  orders,  to  tie  them 
up,  and  whip  them  until  he  made  them  confess  the  truth  ; 
that  he  had  frequently  treated  the  prisoner  in  this  way ; 
that  he  seldom  whipped  his  slaves,  and  never  on  suspicion 
only,  but,  when  he  knew  them  to  be  wrong,  he  whipped 
them  severely.  It  appeared,  also,  that  the  prisoner  was 
turned  loose  after  the  whipping  on  Sunday."  On  this  evi- 
dence, the  court  refused  to  exclude  from  the  jury  the  con- 
fessions made  to  the  witness  Pickett ;  to  which  the  prisoner 
excepted. 

The  prisoner  asked  the  court  to  instruct  the  jury,  "that 
they  must  find  the  prisoner  not  guilty,  unless  the  evidence 
against  him  is  such  as  to  exclude  to  a  moral  certainty  every 
supposition  but  that  of  his  guilt."  The  court  refused  this 
charge,  and  the  defendant  excepted  to  its  refusal. 

M.  C.  LANE,  for  the  prisoner. 

M.  A.  BALDWIN,  Attorney-General,  for  the  State. 
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STONE,  J. — [1.]  The  confessions  given  in  evidence  in 
this  case  against  the  prisoner's  objections,  were  clearly  inadr 
missible  under  the  rule  laid  down  by  this  court. — See  Sob 
v.  The  State,  32  Ala.  266,  and  authorities  cited. 

[2.]  The  charge  asked  should  also  have  been  given. — » 
See  Hose  v.  The  State,  36  Ala.  211,  and  the  criticism  of 
the  language  of  the  charge,  pp.  230-1. 

The  other  questions  argued  are  not  raised  by  the  record, 
and  we  need  not  consider  them. 

Reversed  and  remanded,  and  the  prisoner  will  remain  in 
custody  until  discharged  by  due  course  of  law. 


FOSTER  vs.  THE  STATE. 

[INDICTMENT  FOR  TRADING  WITH  SLAVE.] 

J.  Sufficiency  of  recognizance  ;  limitation  of  prosecution. — Au  indictment 
for  selling  liquor  to  a  slave,  "whose  name  and  whose  owner  are  un- 
known to  the  jurors,"  although  fatally  defective  on  demurrer,  con- 
tains a  sufficient  description  of  the  offense  charged  to  uphold  a  recog- 
nizance, based  thereon,  for  the  appearance  of  the  defendant  at  the 
next  term  to  answer  a  new  indictment ;  and  if  a  new  indictment  is 
found  at  the  next  term,  although  after  the  lapse  of  twelve  months 
from  the  commission  of  the  oifeuse,  (Code,  §§  3374,3376,)  the  statute 
of  limitations  is  no  bar  to  the  prosecution. 

ERROR  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY. 

The  indictment  in  this  case,  which  was  found  at  the 
February  term,  1861,  charged,  "that  Nancy  Foster  did 
sell,  give,  or  deliver,  to  a  slave  named  Moses,  belonging  to 
James  Chapman,  vinous  or  spirituous  liquor,  without  an. 
order  in  writing,"  &c.  The  defendant  pleaded  not  guilty, 
and  the  statute  of  limitations  of  twelve  months ;  and  issue 
was  joined  on  these  pleas.  On  the  trial,  as  the  bill  of  ex- 
ceptions shows,  the  State  proved,  that  the  offense  charged 
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was  committed  in  December,  1859;  and  that  at  the  March 
term,  1860,  an  indictment  was  found  against  the  defendant, 
which  charged,  that  she  "did  sell,  give,  or  deliver,  to  a 
certain  male  slave,  whose  name  and  whose  owner  are  un- 
known to  the  jurors,  vinous  or  spirituous  liquors,  without 
an  order  in  writing,"  &c.  The  former  indictment  was  read 
in  evidence,  "and  also  a  judgment  entry  in  relation  thereto, 
made  at  the  August  term,  1860,"  in  the  following  words  : 
"The  State  \  August  21,  I860.  This  day  came 
vs.  >  the  State,  by  its  solicitor,  and  the  de- 

Nancy  Foster.  )  fendant  in  person,  who,  by  attorney, 
demurs  to  the  indictment ;  which  demurrer  was  sustained 
by  the  court;  and  the  defendant  refusing  to  allow  the  in- 
dictment to  be  amended,  it  is  ordered  by  the  court,  that 
this  prosecution  be  nol-prossed,  and  that  the  defendant  be 
recognized,  in  the  sum  of  two  hundred  dollars,  for  her  ap- 
pearance at  the  next  term  of  this  court,  to  answer  a  new 
indictment.  And  now,  in  open  court,  come  John  M. 
Philips,  Walter  A.  Weems,  and  George  C.  Huguely,  and 
consent  to  be  recognized,  in  the  sum  of  two  hundred  dol- 
lars, for  the  appearance  of  the  defendant  at  the  next  term 
of  the  court."  •  •  _v 

"On  the  foregoing  evidence,  the  court  charged  the  jury, 
that,  if  they  believed  the  evidence,  the  statute  of  limita- 
tions was  no  bar  or  defense  to  the  prosecution.  The  de- 
fendant excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury,  that  although  they  might  believe,  from 
the  evidence,  that  an  indictment  was  found  against  the  de- 
fendant at  the  March  term,  1860,  and  that  the  same  was 
nol-prossed  by  the  court,  and  the  defendant  ordered  to  give 
bond  for  her  appearance  at  the  then  next  term  of  the 
court,  to  answer  an  indictment  to  be  preferred  against  her, 
and  that  another  indictment  has  been  found  at  this  term  of 
the  court ;  yet,  if  it  is  not  proved  that  this  indictment  is 
for  the  same  offense  for  which  the  other  indictment  was 
found,  and  if  the  jury  believe,  from  the  evidence,  that  the 
offense  was  not  committed  within  one  year  before  the  find- 
ing of  this  indictment,  they  must  find  the  defendant  not 
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guilty.     The  court  refused  this  charge,  and  the  defendant 
excepted  to  its  refusal." 

The  charge  given  by  the  court,  and  the  refusal  of  the 
charge  asked,  are  now  assigned  as  error. 

GOLDTHWAITE,  RICE  &  &EMPLE,  for  the  plaintiff  in  error. 
As  the  offense  proved  on  the  trial  was  committed  more 
than  twelve  months  before  the  indictment  was  found,  the 
prosecution  was  clearly  barred  by  the  statute  of  limita- 
tions, unless  the  case  falls  within  some  exception  to  the 
general  rule.  But  neither  of  the  statutory  exceptions  re- 
lied on  is  applicable.  Section  3530  of  the  Code  applies 
only  to  cases  of  variance — that  is,  actual  misdescription — 
and  does  not  include  the  mere  omission  of  necessary  alle- 
gations. Section  3532  is  confined  to  two  specific  classes 
of  cases  :  (1st)  where  the  judgment  is  arrested,  and  (2d) 
where  the  indictment  is  quashed ;  neither  of  which  is  the 
ease  at  bar.  Section  3376  does  not  apply,  because  the 
record  does  not  show  that  the  defendant  was  "bound  over" 
to  answer  a  new  indictment :  it  simply  shows  that  she  was 
"ordered  to  be  recognized,"  and  that  three  other  persons 
thereupon  appeared,  "and  consented  to  be  recognized  for 
her  appearance."  This  wholly  fails  to  show  a  recogni- 
zance by  her,  and  would  not  support  a  scire  facias  or  forfeit- 
ure against  h«r. 

M.  A.  BALDWIN,  Attorney-General,  for  the  State,  con- 
tended that  the  case  fell  within  the  provisions  of  sections 
3530,  3532,  and  3376  of  the  Code. 

•  *"'•»'•  '  *  ?  *       ' 

STONE,  J. — The  only  defense  relied  on  in  this  case,  is 
the  twelve  months  statute  of  limitations  in  the  prosecu- 
tion of  misdemeanors. — Code,  ^  3374.  The  bill  of  ex- 
ceptions recites,  that  the  offense  was  committed  in  Decem- 
ber, 1859  ;  that  at  the  March  term,  1860,  the  grand  jury 
of  the  proper  county  found  a  true  bill,  charging  that  Nancy 
Foster  "  did  sell,  give,  or  deliver,  to  a  certain  male  slave, 
whose  name  and  whose  owner  are  unknown  to  the  jurors, 
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vinous  or  spiritous  liquor,  without  an  order  in  writing," 
&c.;  that  at  the  August  term,  1860,  a  demurrer  to  this  in- 
dictment was  sustained  by  the  court,  and  the  defendant  or- 
dered to  be  "recognized,  in  the  sum  of  two  hundred  dol- 
lars, for  her  appearance  at  the  next  term  of  this  court,  to 
answer  to  a  new  indictment;"  and  that  thereupon  she  was 
so  recognized,  with  her  three  sureties.  The  indictment  on 
which  the  defendant  was  tried,  was  found  at  the  February 
term,  1861,  and  charged,  that  the  defendant  "did  sell,  give, 
or  deliver,  to  a  slave  named  Moses,  belonging  to  James 
Chapman,  vinous  or  spirituous  liquor,  without  an  order  in 
writing,  signed  by  the  owner  or  master  of  such  slave,"  &c. 

The  Code  (section  3376)  declares,  that  "  a  prosecution 
may  be  commenced,  within  the  meaning  of  this  chapter, 
by  the  issue  of  a  warrant,  or  by  binding  over  the  offender." 
Although  the  first  indictment  was  defective,  in  this,  that  it 
did  not  sufficiently  describe  the  slave  to  whom  the  alleged 
sale  was  made,  (see  Francois  v.  The  State,  20  Ala.  83  ;) 
still  the  description  therein  contained  was  sufficiently  spe- 
cific to  uphold  the  defendant's  recognizance,  based  thereon, 
to  appear  at  the  next  court,  and  answer  to  a  new  indict- 
ment. The  judgment  entry,  the  recognizance,  and  the 
indictment  first  found,  must  all  be  construed  together  ;  and 
thus  construed,  they  sufficiently  point  to  the  indictment 
which  was  found  at  the  Februaay  term,  1861.  "  It  is  not 
required  that  the  recognizance  should  set  forth  with  tech- 
nical accuracy  the  indictment  which  the  State  may  exhibit 
against  the  offender.  This  cannot  well  be  done.  But  the 
offense  for  which  the  party  is  recognized  to  appear  may 
be  stated  in  general  terms." — See  State  v.  Weaver,  18  Ala. 
297  ;  Williams  v.  State,  20  Ala.  63 ;  State  v.  EUred, 
31  Ala.  395  ;  Yasser  v.  State,  32  Ala.  586. 

It  being  thus  shown  that  this  prosecution  was  com- 
menced, by  "  binding  over  the  offender,"  in  August,  1860, 
it  is  clear  that  the  statute  of  limitations  could  not  avail 
the  defendant.  The  circuit  court  did  not  err  in  the  charge 
given,  nor  in  the  refusal  to  charge  as  asked. 

We  need  not  inquire  whether  this  case  is  brought  within 
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the  influence  of  section  3532  of  the  Code. — See  Eex  v* 
Wheatly,  2  Burr.  1127  ;  5  Bac.  Abr.  94  ;  Hex  v.  Johnson, 
1  Wilson,  325;  Eex  v.  Inhabitants  of  Hilton,  1  Salk.372;  Ley- 
ton's  case,  Cro.  Car.  584 ;  King  v.  Wynn,  2  East,  226  ;  Rex 
v.  Webb,  3  Burr.  1468 ;  U.  S.  v.  Cooledge,  2  Gallison,  364 ; 
Reynolds  v.  Bell,  3  Ala.  57 ;  Massey  v.  Walker,  8  Ala. 
167  ;  Ettison  v.  Mounts,  12  Ala.  472  ;  State  v.  Krebs,  8  Ala. 
951 ;  State  v.  Dunham,  9  Ala.  76  ;  Willingham  v.  State, 
14  Ala»  539  ;  State  v.  English,  2  Missouri,  182  ;  Whar. 
Am.  Cn  Law,  §  523  ;  1  Arch.  Cr.  PI.  102,  note  1. 
Judgment  affirmed. 


Ex  PARTE    HILL,  IN    Rs   WILLIS,    JOHNSON,    AND 
REYNOLDS,  vs.  CONFEDERATE  STATES. 

[APPLICATION  FOR  PROHIBITION  TO  PROBATE  JUDGE.] 

1.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  custody 
of  Confederate  States  officer. — The  courts  and  judicial  officers  of  the 
State  have  no  jurisdiction,  on  habeas  corpus,  to  discharge  from  the  cus- 
tody of  an  enrolling  officer  of  the  Confederate  States,  on  the  ground 
of  physical  incapacity  for  military  service,  persons  who  have  been 
enrolled  as  conscripts  under  the  several  acts  of  congress. 

2.  When  prohibition  lies. — Where  a  probate  judge  has  granted  the  writ 
of  habeas  corpus  to  au  enrolled  conscript,  whose  petition  for  the  writ 
shows  on  its  face  that  said  judge  has  no  jurisdiction  to  inquire  into 
the  validity  of  his  enrollment,  a  prohibition  will  be  awarded  by  the 
supreme  court,  without  a  previous  application  to  the  circuit  court, 
enjoining  further  proceedings  by  the  probate  judge  ;  and  the  applica- 
tion for  the  writ  may  be  made  by  the  enrolling  officer  who  has  the 
custody  of  the  conscript. 

3.  Constitutionality  of  conscript  laii)s. — The  several  acts  of  congress,  com- 
monly called  the  "conscript  laws,"  (C.  S.  Statutes  at  Large  of  1st 
Congress,  1st  session,  p.  29  ;  ib.  2d  session,  p.  61,)  are  constitutional. 
(Per  STONE,  J.) 

APPLICATION  by  L.  H.  Hill,  an  officer  in  the  provisional 
army  of  the  Confederate  States,  and  the  enrolling  officer  of 
the  district  including  the  county  of  Montgomery,  for  writs 
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of  prohibition,  to  be  directed  to  the  probate  judge  of  said 
county,  enjoining  and  restraining  him  from  further  pro- 
ceedings in  the  matter  of  the  petitions  of  Asa  J.  Willis,  E. 
P.  Johnson,  and  Calvin  Reynolds,  respectively,  for  the  writ 
of  habeas  corpus,  by  which  said  petitioners  sought  to  obtain 
their  discharge  from  the  custody  of  said  enrolling  officer. 

The  application  was  made  on  a  regular  motion  day,  dur- 
ing the  January  term,  1863  ;  present,  Hon.  A.  J.  WALKER, 
C.  J.,  and  STONE,  J.  The  opinion  of  Chief-Justice 
WALKER  was  pronounced  on  the  4th  March,  1863,  and  an 
opinion  was  pronounced  by  Justice  STONE  a  few  days 
afterwards  \  but  the  latter  opinion  was  subsequently  with- 
drawn, and  that  herewith  published  was  substituted  in  its 
stead. 

The  case  was  argued  at  the  bar,  by  P.  T.  SAYRE,  on  be- 
half of  the  Confederate  States,  and  by  S.  F.  RICE  and  JNO. 
A.  ELMORE,  with  whom  was  A.  B.  CLITHERALL,  for  the 
petitioners  in  the  court  below.  No  brief  or  memorandum 
of  their  arguments  has  come  to  the  hands  of  the  Reporter. 

A.  J,  WALKER,  C.  J. — Three  persons,  who  were  ta- 
ken and  detained  in  custody  under  the  conscript  law  by 
the  enrolling  officer,  severally  petitioned  the  probate  judge 
for  writa  of  habeas  corpus,  predicating  their  prayers  for  a 
discharge  upon  the  ground  of  exemption  from  conscription 
on  account  of  physical  disability ;  and  the  writs  were 
awarded  by  that  officer.  The  enrolling  officer,  contending 
that  the  judicial  tribunals  of  the  State  have  no  jurisdiction 
over  the  matter  of  his  detention  of  those  persons  as  con- 
scripts, now  applies  to  this  court  for  writs  of  prohibition. 
Thus  the  duty  devolves  upon  this  court,  of  deciding 
whether  a  State  tribunal  has  authority  to  discharge  one 
who  has  been  taken  and  is  detained  by  the  enrolling  officer 
as  a  conscript,  upon  the  ground  of  his  exemption  for  the 
reasons  above  stated. 

The  first  section  of  the  act  of  congress,  approved  April  16, 
1862,  authorizes  the  president  to  call  out  and  place  in  the 
service  of  the  Confederate  States  men  between  the  ages  of 
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eighteen  and  thirty-five  years,  who  were  not  legally  ex- 
empted from  military  service.  The  amendatory  act  of  the 
27th  September,  1862,  in  language  similar  to  that  employed 
in  the  original  law,  extends  the  authority  to  men  between 
the  ages  of  thirty-five  and  forty-five ;  and  requires  the 
president,  if  he  should  not  call  out  all  the  persons  between 
the  specified  ages,  to  discriminate,  by  limiting  his  call  to 
persons  of  some  particular  age  under  forty-five.  By  an 
act  approved  21st  April,  1862,  certain  descriptions  of  per- 
sons were  exempted  from  enrollment  for  service  in  the  ar- 
mies of  the  Confederate  States.  That  act  was  repealed  by 
one  adopted  on  the  llth  October,  1862.,  which  exempts 
"  from  military  service  in  the  armies  of  the  Confederate 
States"  various  classes  of  persons  therein  described. 

The  two  acts  of  16th  April  and  27th  September  impose 
upon  the  authority  to  conscribe  a  restriction  to  persons  not 
legally  exempted.  The  persons  exempt  are  not  described 
by  name,  but  by  classes,  defined  by  reference  to  bodily  or 
mental  incapacity,  to  the  incumbency  of  certain  offices, 
the  practice  of  certain  useful  arts,  the  profession  of  some 
specified  religious  creeds,  and  other  distinguishing  pecu- 
liarities. As  the  authority  to  conscribe  does  not  extend  to 
the  individuals  who  compose  those  classes,  it  can  only  be 
exercised  by  ascertaining  the  persons  to  whom  the  pecu- 
liarities distinguishing  the  different  classes  pertain.  The 
ascertainment  of  the  legal  subjects  of  conscription  is  an 
unavoidable  step  in  the  proceeding.  Inquiry  and  decision, 
upon  this  point,  are  necessarily  involved  in  the  exercise  of 
the  president's  power  to  conscribe  all  within  the  prescribed 
ages,  "who  are  not  legally  exempted  from  military  service.*' 

The  selection  from  the  community  at  large  of  the  sub- 
jects of  conscription,  involving  inquiry  and  decision  as  to 
the  status  of  every  man,  was  obviously  susceptible  of  ac- 
complishment by  the  executive  department  of  the  govern- 
ment, only  through  the  agency  of  officers  clothed  with  the 
requisite  authority.  Congress  therefore  has  authorized  the 
appointment  of  such  officers.  By  the  third  section  of  the 
act  of  16th  April,  1862,  the  president  is  empowered  to  ap- 
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point  officers,  charged  with  the  duty  of  enrolling  conscripts, 
"*M  accordance  with  rules  and  reyulations  to  be  prescribed  by 
him."  A  later  act,  approved  8th  October,  1862,  directs, 
that  enrollments  shall  be  made  under  instructions  from  the 
war  department,  and  reported  by  the  enrolling  officer. 
Furthermore,  an  act,  approved  October  1 1th,  1862,  au- 
thorizes the  assignment  of  one  or  more  surgeons  to  the 
duty  of  examining  those  enrolled ;  arid  declares,  that  the 
decision  of  such  surgeon  or  surgeons,  "under  regulations 
to  be  establislicd  by  the  secretary  of  war"  as  to  physical  and 
mental  capacity,  shatt  be  final. 

The  employment  of  appropriate  officers  to  execute  the 
conscript  law,  is  thus  clearly  authorized.  Every  act  of 
conscription  by  such  officers  must  be  done  pursuant  to  a 
decision  based  upon  an  inquiry,  in  which  the  hearing  and 
weighing  of  evidence  must  often,  if  not  always,  be  neces- 
sary. Without  an  inquiry  and  judgment  as  to  the  lia- 
bility to  conscription,  no  enrollment  could  be  made,  be- 
cause it  could  not  otherwise  be  determined  who  were  sub- 
ject to  conscription.  This  authority  to  inquire  and  decide 
is  not,  however,  left  to  implication  from  the  nature  of  the1 
act.  There  is  an  express  authority  to  decide  upon  the 
question  of  exemption  on  account  of  mental  or  physical 
incapacity,  and  the  decision  of  the  tribunal  designated  is 
made  final.  The  existence  of  such  authority  is  clearly  in- 
dicated in  the  phraseology  of  the  law,  declaring  that  "all 
persons  who  shall  be  held  unfit  for  military  service  in  the 
field,  by  reason  of  bodily  or  mental  incapacity,  under  the 
rules  to  be  prescribed  by  the  secretary  of  war,"  shall  be 
exempt.  The  holding  or  deciding  persons  to  be  unfit  for 
military  service,  under  rules  prescribed  by  the  secretary  of 
war,  must  be  by  the  officers  appointed  to  execute  the  law. 
The  authority  to  hear  evidence  and  decide,  is  a  plain  infer- 
ence from  the  provision  in  the  act  of  llth  October,  1862, 
that  the  claim  of  certain  classes  of  artisans  is  to  be  sup- 
ported by  affidavit,  which  shall  only  be  prima-facie  evi- 
dence of  the  facts  stated.  Furthermore,  the  general  idea, 
that  the  power  of  investigation  and  decision  is  a  part  of 
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the  authority  to  be  exercised  by  the  respective  officers,  is 
very  clearly  brought  to  view  in  the  clause  of  the  same  act, 
which  requires  the  secretary  of  war,  upon  evidence,  to 
judge  whether  the  exempted  artisans  have,  by  their  con- 
duct, forfeited  the  privilege.  It  must  be  noted,  too,  that 
the  duties  of  the  officers  are  to  be  discharged  under  rules 
and  regulations  to  be  prescribed  by  the  secretary  of  war. 
Surely,  these  rules  and  regulations  are  not  contemplated 
to  be  merely  the  guides  of  the  subordinate  officers,  in  per- 
forming the  acts  of  writing  down  the  names  of  the  con- 
scripts, and  taking  charge  of  them.  They  were  destined 
to  control  and  direct  them  in  the  higher,  more  important, 
and  more  difficult  office  of  inquiring  and  judging  as  to  the 
liability  to  conscription.  The  execution  of  the  law  is  ut- 
terly impracticable,  if  there  be  no  authority  to  ascertain 
and  judge  who  are  the  legal  subjects  of  conscription. 
With  the  utmost  confidence,  I  assert  the  proposition,  that 
the  officers  employed  in  the  execution  of  the  law  are 
clothed  with  authority  to  judge  what  persons  fall  within 
its  operation.  The  exercise  of  this  authority  is  an  official 
duty,  to  be  performed  under  the  guidance  of  rules  pre- 
scribed by  the  secretary  of  war. 

A  State  judge,  in  discharging  one  taken  as  a  conscript, 
upon  the  ground  that  he  was  not  legally  liable  to  conscrip- 
tion, would  supervise  and  control  an  officer  of  the  Confed- 
erate States,  in  the  performance  of  an  official  duty,  and  in 
the  exercise  of  a  legal  authority.  He  would,  furthermore, 
annul  the  decision  which  such  officer  was  authorized  to 
make,  and  abrogate  the  enrollment  based  upon  that  de- 
cision. The  decision  of  the  question  of  amenability  to 
conscription  is  within  the  scope  of  the  authority  exercised. 
An  incorrect  decision  would  be  an  erroneous  exercise  of  a 
subsisting  authority — not  a  mere  usurpation.  The  officer 
is  perfectly  within  the  limit  of  his  authority,  when  he  in- 
vestigates and  decides ;  and,  though  he  may  err,  he  is  not 
an  usurper.  Neither  the  absolute  invalidity  of  the  con- 
scription, nor  a  liability  in  trespass,  would  result  from  an 
incorrect  decision. — Duckworth  v.  Johnson,  7  Ala.  578; 
28 
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Savacool  v.  Boitghton,  5  Wend.  170 ;  Easton  v.  Calender, 
11  ib.  90. 

The  principle  is  illustrated  in  the  case  of  a  justice,  err- 
ing in  the  exercise  of  his  authority  to  commit  offenders;  and 
of  assessors,  who  incorrectly  decide  that  a  given  person 
belongs  to  a  class  liable  to  be  taxed.  The  levy  of  a  fieri 
facias  by  a  marshal  of  the  Confederate  States,  upon  prop- 
erty not  belonging  to  the  defendant,  does  not  present  an 
analogous  question.  He  is  simply  authorized  by  the  pro- 
cess to  do  a  particular  thing.  He  is  not  called  upon  by 
the  law  to  decide  anything.  He  has  none  of  the  attributes 
of  a  tribunal  armed  with  authority  to  investigate  and  de- 
cide questions.  His  judgment,  of  course,  he  exercises,  in 
determining  whether  the  property  upon  which  he  levies 
belongs  to  the  defendant ;  but,  upon  a  principle  of  public 
policy,  he  decides  at  his  own  peril.  .  The  exercise  of  his 
judgment  is  for  his  own  protection,  and  not  by  authority 
of  law.  His  process  authorizes  him  to  levy  upon  the  de- 
fendant's property — not  to  adjudge  the  question  of  the  title 
to  property.  It  neither  requires  him  to  construe  a  law, 
nor  to  decide  upon  evidence  as  to  the  cases  that  come 
within  its  operation.  The  law  under  which  he  acts,  and 
which  governs  him,  unlike  that  under  which  the  enrolling 
officer  acts,  has  not  deemed  it  necessary  to  bestow  authority 
for  an  investigation  and  quasi-judicial  decision,  preliminary 
to  his  action  ;  but,  in  requiring  him  to  act  at  his  own  per- 
sonal peril,  has  expressly  repudiated  such  an  idea.  No  act 
of  congress  prescribing  a  marshal's  authority,  nor  any  con- 
struction thereof,  can  be  drawn  in  question  in  a  suit  against 
him,  for  the  levy  of  process  against  one,  upon  the  property 
of  another.  The  simple  inquiry,  in  such  a  suit,  would  be, 
whether  the  particular  chattel,  under  the  general  law  gov- 
erning property,  belonged  to  the  one  person  or  the  other ; 
while  at  every  step  in  the  cases  now  before  us,  the  court 
must  expound  the  act  of  congress  marking  out  the  au- 
thority of  the  officer.  The  decisions,  therefore,  as  to  the 
power  of  the  State  courts  over  the  United  States  marshals, 
erring  in  the  execution  of  their  process,  have  no  bearing 
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upon  the  question  before  us.  The  same  distinction  applies 
to  an  arrest  of  one  person,  by  virtue  of  process  against 
another. — JBruen  v.  Ogden,  6  Hals.  370 ;  Dunn  v.  Vail, 
7  Mar.  La.  416;  Slocum  v.  Mayberry.  2  Wheaton,  1. 

The  officer  charged  with  the  execution  of  the  conscript 
law,  not  only  has  authority  to  investigate  and  decide,  but 
he  is  required  to  do  so  according  to  regulations  prescribed 
by  the  secretary  of  war.  The  question  of  these  cases, 
then,  is  narrowed  down  to  this  :  can  a  State  judge,  by 
writ  of  habeas  corpus,  supervise,  control,  and  annul  the  act 
of  officers  of  the  Confederate  States,  done  in  the  exercise 
of  authority  given  by  the  law  of  that  government,  and  re- 
quired to  be  done  under  regulations  prescribed  by  the 
secretary  of  war  ? 

It  is  proper  to  approach  the  interesting  question  above 
stated,  by  an  observation  in  reference  to  the  relation  exist- 
ing between  the  government  of  the  Confederacy  and  the 
government  of  the  several  States  which  compose  it.  The 
government  of  the  Confederacy  possesses  the  powers  dele- 
gated by  the  constitution  ;  and  the  States  retain  their 
original  powers,  except  so  far  as  they  may  be  affected  by 
the  grants  or  prohibitions  of  the  constitution  of  the  Con- 
federate States.  While  the  Confederate  government  exists 
by  virtue  of  delegated  authority,  its  powers,  within  their 
appropriate  boundary,  are  not  subordinate  to  those  of  the 
States.  On  the  contraiy,  it  is  expressly  declared  ki  the 
constitution,  that  the  constitution,  and  the  laws  of  the 
Confederate  States  made  in  pursuance  thereof,  and  all 
treaties  made  under  the  authority  of  the  Confederate  States, 
shall  be  the  supreme  law  of  the  land.  The  authority  of 
all  governments  must  be  exercised,  and  must  reach  the  sub- 
jects of  its  operation,  through  the  agency  of  officers.  The 
officers  of  the  Confederate  States,  and  of  the  several  States, 
must  exercise  their  functions,  and  apply  the  authority  of 
their  respective  governments,  within  the  same  territorial 
area.  It  is  the  clearest  deduction  of  reason,  that  the  offi- 
cers of  neither  of  these  distinct  powers,  operating  within 
the  same  territorial  limits,  and  performing  proper  functions, 
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can  be  subordinated  to  the  other,  except  as  authorized  by 
the  constitution,  without  detriment  to  the  harmonious 
working  of  our  complicated  system,  and  peril  to  the  rights 
and  benefits  which  that  system  was  designed  to  secure. 

The  analogy  (in  all  respects  which  concern  pur  subject) 
between  our  government  and  that  of  the  United  States 
enables  me  to  draw  from  the  history  of  the  past  an  illus- 
tration of  the  idea  which  I  am  striving  to  develop.  The 
fugitive-slave  law  was  passed  to  protect  and  maintain  a 
clear  constitutional  right  of  a  class  of  citizens  in  the  United 
States,  whom  the  fluctuations  of  time  had  localized  in  less 
than  a  moiety  of  the  States.  In  most  of  the  other  States, 
an  antagonism  of  sentiment  to  that  right  gradually  intensi- 
fied into  fanaticism,  and  extended  to  the  persons  to  whom 
the  right  appertained.  A  right  of  subordinating  the  au- 
thority of  the  officers  deputed  to  execute  that  law,  to  the 
control  of  local  State  tribunals,  infected  by  the  feeling 
prevalent  in  those  States,  was  asserted  and  maintained. — 
In  many  localities,  the  execution  of  the  law  was,  by  this 
means,  prevented  ;  and  the  just  claim  of  the  people  of  the 
slaveholding  States,  to  the  maintenance  of  a  constitutional 
right,  was  defeated.  The  powers  of  the  Confederate 
government  are  given  to  it  for  the  benefit  and  protection 
of  all  the  people  in  all  the  States ;  and  the  historic  lesson 
teaches  us,  that  the  execution  of  the  laws,  passed  by  vir- 
tue of  those  powers,  can  not  be  safely  left  to  the  control 
of  local  tribunals.  The  absence  of  the  danger,  under  our 
system,  can  only,  be  argued  by  arrogating  to  ourselves  a 
freedom  from  the  frailties  of  human  nature. 

The  supreme  court  of  the  United  States,  faithful  to  the 
constitution,  while  every  other  branch  of  the  government 
seemed  to  conspire  its  overthrow,  through  its  venerable  and 
illustrious  chief-justice,  announced  an  opinion  upon  the 
assumption  by  the  court  of  Wisconsin  of  the  authority  to 
thwart  the  execution  of  the  fugive-slave  law  in  that  State. 
The  case  was  Ableman  v.  Booth,  and  The  United  States  v. 
Booth,  reported  in  21  Howard,  506.  The  entire  opinion 
seems  to  have  had  the  approval  of  each  one  of  the  nine 
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judges  composing  the  court ;  which  was  rarely  the  case, 
where  questions  of  constitutional  law  were  presented.  In 
that  opinion  it  is  said  :  "The  powers  of  the  general  govern- 
ment, and  of  the  State,  although  both  exist,  and  are  exer- 
cised, within  the  same  territorial  limits,  are  yet  separate 
and  distinct  sovereignties,  acting  separately  and  indepen- 
dently of  each  other,  within  their  respective  spheres.  And 
the  sphere  of  action  appropriated  to  the  United  States  is 
as  far  beyond  the  reach  of  the  judicial  process  issued  by  a 
State  judge,  or  a  State  court,  as  if  the  line  of  division  was 
traced  by  landmarks  and  monuments  visible  to  the  eye." 
In  this  extract,  and  in  other  parts  of  the  opinion,  the  pro-- 
position is  maintained,  that  neither  government  can  pass 
the  line  of  division  between  their  respective  powers  ;  and 
the  court  further  asserts,  that  the  United  States  marshal, 
after  legally  showing  his  authority  to  the  State  tribunal, 
would  be  bound  to  resist  its  further  interference.  The 
practical  effect  of  the  law,  as  declared  in  that  case,  is,  that 
a  State  court  or  officer  has  no  right  of  control  over  the 
conduct  of  the  officers  of  the  general  government,  in  the 
exercise  of  an  authority  bestowed  by  its  law. 

Nor  was  this  principle,  when  announced  in  the  case 
above  named,  at  all  new  in  the  jurisprudence  of  the  United 
States.  I  avail  myself  of  Chancellor  Kent's  condensation 
of  the  decisions  upon  that  subject,  and  of  the  authority  of 
his  great  name,  in  behalf  of  my  argument,  in  the  following 
extract  from  his  Commentaries  :  "No  State  can  control  the 
exercise  of  any  authority  under  the  Federal  government.  The 
State  legislatures  can  not  annul  the  judgments,  nor  deter- 
mine the  extent  of  the  jurisdiction,  of  the  courts  of  the 
Union.  This  was  attempted  by  the  legislature  of  Pennsyl- 
vania, and  declared  to  be  inoperative  and  void  by  the  su- 
preme court  of  the  United  States,  in  the  case  of  The  United 
States  v.  Peters,  5  Cranch,  115.  *  *  *  *  *  *tt  has 
also  been  adjudged,  that  no  State  court  has  authority  or 
jurisdiction  to  enjoin  a  judgment  of  the  circuit  court  of  the 
United  States,  or  to  stay  proceedings  under  it.  This  was 
attempted  by  a  State  court  in  Kentucky,  and  declared  to 
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be  of  no  validity  by  the  supreme  court  of  the  United 
States,  in  McKim  v.  Voorhies,  7  Cranch,  279.  No  State 
tribunal  can  interfere  with  seizures  of  property,  made  by 
revenue  officers  under  the  laws  of  the  United  States  ;  nor 
interrupt,  by  process  of  replevin,  injunction,  or  otherwise, 
the  exercise  of  the  authority  of  the  Federal  officers  ;  and 
any  intervention  of  State  authority,  for  that  purpose,  is  un- 
lawful. This  was  so  declared  by  the  supreme  court,  in 
Slocum  v.  Mai/berry,  2  Wheat.  I,  Nor  can  a  State  court 
issue  a  mandamus  to  an  officer  of  the  United  States.  This 
decision  was  made  in  the  case  of  McClung  v.  Sittiman,  6 
Wheat.  598  ;  and  it  arose  in  consequence  of  the  supreme 
court  in  Ohio  sustaining  a  jurisdiction  over  the  register  of 
the  land-office  of  the  United  States,  in  respect  to  his  min- 
isterial acts  as  register,  and  claiming  a  right  to  award  a 
mandamus  to  that  officer,  to  compel  him  to  issue  a  final 
certificate  of  purchase.  The  principle  declared  by  the 
supreme  court  was,  that  the  official  conduct  of  an  officer 
of  the  government  of  the  United  States  can  only  be  con- 
trolled by  the  power  that  created  him.  If  the  officer  of 
the  United  States  who  seizes,  or  the  court  which  awards 
the  process  to  seize,  has  jurisdiction  of  the  subject-matter, 
then  the  inquiry  into  the  validity  of  the  seizure  belongs 
exclusively  to  the  Federal  courts.  But,  if  there  be  no 
jurisdiction  in  the  instance  in  which  it  is  asserted, — as  if  a 
marshal  of  the  United  States,  under  an  execution  in  favor 
of  the  United  States,  against  A,  should  seize  the  person  or 
property  of  B, — then  the  State  courts  have  jurisdiction  to 
protect  the  person  and  property  so  illegally  invaded  ;  and 
it  is  to  be  observed,  that  the  jurisdiction  of  the  State  court 
in  Rhode  Island  was  admitted  by  the  supreme  court  of  the 
United  States,  in  Slocum  v.  Mai/berry,  upon  that  very 
ground." — I  Kent's  Com.  409-10-11.  See,  also,  McNut 
v.  Bldnd,  2  How.  17. 

As  the  officers  authorized  to  execute  the  conscript  law, 
have  jurisdiction  to  examine  evidence,  and  decide  upon  the 
question  of  amenability  to  conscription,  the  authority  of 
Chancellor  Kent,  as  exhibited  in  the  foregoing  extract,  is 
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wholly  opposed  to  the  jurisdiction  claimed  for  the  probate 
judge  in  these  cases.  Judge  McLean,  of  the  supreme  court 
of  the  United  States,  holding  a  circuit  court  in  Indiana,  in 
a  charge  to  a  jury  trying  a  case  wherein  a  master  sought  to 
recover  damages  for  the  taking  of  his  slaves  from  his  custody 
under  a  habeas  corpus  issued  by  a  Michigan  court,  held,  that 
a  State  tribunal  could  not  release  from  custody  persons  held 
under  the  authority  of  the  United  States,  and  procured 
from  the  jury  a  verdict  for  the  full  measure  of  the  master's 
damages. — Norris  v.  Newton,  6  McLean,  92.  Judge  Nel- 
son, of  the  supreme  court  of  the  United  States,  in  a  charge 
to  the  grand  jury,  maintained  the  same  doctrine  in  1851. — 
Hurd  on  Habeas  Corpus,  198.  Judge  Cheves,  of  South 
Carolina,  in  a  learned  opinion  reported  in  the  12th  vol. 
Niles'  Register,  declined  to  take  jurisdiction  over  the  mat- 
ter of  the  discharge  of  one  imprisoned  under  process  issued 
by  the  authority  of  the  United  States  ;  and  the  recorder  at 
Charleston  has  recently  followed  the  principle  of  that  deci- 
sion, in  refusing  to  interfere  under  a  writ  of  habeas  corpus 
with  the  detention  in  the  army  of  an  infant  only  sixteen 
years  of  age  ;  maintaining*,  that  the  precedent  set  by  Judge 
Cheves  has  since  been  acquiesced  in  as  a  correct  exposition 
of  the  law  in  South  Carolina. — Ex  parte  Rhodes,  12  Niles' 
R.  264  ;  In  the  matter  of  Benjamin  Sauls,  Charleston  Cou- 
rier of  20th  October,  1862.  In  the  State  of  New  York, 
speaking  for  himself,  and  not  as  the  organ  of  the  court, 
Chancellor  Kent  laid  down  the  principle  more  recently 
asserted  in  the  case  of  Ableman  v.  Booth. — Ex  parte  Fer- 
guson, 9  Johns.  239.  It  appears,  however,  that  this  opin- 
ion never  controlled  the  action  of  the  New  York  courts  ; 

-  for  they  seem  to  have  since  exercised  the  controverted  juris- 
diction.— Ex   parte  Stacy,  10  Johns.  328 ;  Carltorfs  case 

'  7  Cow.  471 ;   United  States  v.  Wygnall,  5  Hill,  16. 

There  are  several  decisions  by  State  courts,  which  hold 
that  they  have  power  to  discharge  persons  improperly  im- 
prisoned under  the  authority  of  the  United  States,  or  even 
under  its  process. — Almeida's  case,  12  Niles'  Reg.  415  • 
Rockingtorfs  case,  5  Hall's  Law  Journal,  301  ;  Common* 
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wealth  v.  Fox,  7  Barr,  336  ;  State  v.  Dimick,  12  N.  H.  194 ; 
Commonwealth  v.  Harrison,  11  Mass.  63  ;  The  State  v. 
Brearly,  2  South.  555.  Several  of  these  cases  pertain  to 
the  question  of  the  discharge  of  soldiers,  enlisted  during 
their  minority,  by  contracts  which  the  act  of  congress 
declared  void.  I  will  not  pause  to  inquire,  whether  they 
are  not  distinguishable  from  these  cases ;  for,  if  analogous, 
I  am  not  willing  to  follow  them.  They  were  decided  before 
the  supreme  court  of  the  United  States  made  its  decision 
in  Ableman  v.  Sooth,  herein  before  noticed.  I  cannot 
reconcile  with  sound  principle,  or  real  expediency,  the  pro- 
position, that  an  officer  of  the  Confederacy,  when  engaged 
in  the  execution  of  an  act  of  congress,  and  acting  within 
the  sphere  of  his  authority,  can  be  subject  to  the  control  of 
the  judicial  tribunals  of  the  States.  It  is  natural  that  the 
judicial  mind  should  approach  a  question  which  concerns 
the  liberty  of  the  citizen,  with  a  profounder  solicitude,  and 
a  more  sensitive  delicacy ;  nevertheless,  the  principle  is  the 
same,  when  the  authority  of  the  government  touches  the 
property  of  the  citizen,  as  when  it  touches  his  person. 
And  the  same  doctrine  which  gives  to  the  State  tribunals 
a  power  to  supervise  such  official  action  as  concerns  the 
liberty  of  the  citizen,  must  subject  to  the  arbitrament  of 
the  humblest  State  officer,  clothed  with  judicial  authority, 
the  regularity  and  legality  of  the  acts  of  all  the  officers  of 
the  government,  whose  functions  reach  the  property  or 
money  of  the  people.  The  power  of  taxation,  of  collect- 
ing the  customs,  of  regulating  foreign  commerce  and  com- 
merce between  the  States,  of  restoring  fugitive  slaves,  of 
raising  and  supporting  armies,  and  all  the  other  powers  of 
government,  would  be  exercised  by  its  officers  under  its 
authority,  subject  to  the  controlling  interference  of  the  local 
tribunals,  within  the  jurisdiction  of  which  the  power  should 
chance  to  be  in  process  of  execution.  Authority  conferred 
by  all  the  States,  to  be  exercised  by  a  government  in  the 
administration  of  which  all  the  people  and  all  the  States, 
directly  or  indirectly,  participate,  would  be  admeasured 
and  regulated  by  the  tribunals  of  particular  localities.  A 
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law  for  the  raising  of  revenue,  or  of  armies,  might  receive 
the  acquiescence  and  prompt  obedience  of  a  majority  of 
the  States  ;  while  a  minority,  by  aid  of  their  courts,  utterly 
thwarted  its  execution  within  their  limits.  Thus  a  burden, 
designed  to  be  common,  would  become  partial.  And  a 
clash  of  authority  between  the  States  and  the  Confederate 
government  would  lead  to  disastrous  results. 

The  officers,  executing  the  law  of  conscription,  are 
required  to  act  under  rules  given  them  from  the  war  depart- 
ment. Guided  by  those  rules,  the  officers  may  attain  a 
conclusion  altogether  variant  from  that  which  a  $tate  judge, 
either  uninformed  as  to  those  rules,  or  not  recognizing  their 
obligation  upon  him,  would  attain.  I  presume,  that  those 
who  argue  the  subordination  of  the  Confederate  officers  to 
the  State  tribunals,  would  repudiate  the  idea  of  the  govern- 
ment of  those  tribunals  by  regulations  of  the  war  depart- 
ment; for  the  argument  which  maintains  a  supervisory 
authority  over  the  subordinate  officer  would  as  well  apply 
to  his  superior.  Are  we,  then,  to  "have  an  officer,  obligated 
by  rules  and  regulations  from  the  war  department,  subject 
to  the  supervision  and  control  of  another,  who  is  not  bound 
to  an  observance  of  them  ?  Are  we  to  have  an  officer'  con- 
victed as  a  usurper,  and  made  amenable  to  damages  as  a 
trespasser,  who  has  acted  correctly  according  to  regulations 
which  govern  him,  but  who  is  to  be  tried  by  a  tribunal  not 
recognizing  them  ?•  These  inquiries  suggest  a  very  conclu- 
sive argument  against  the  assumption  of  State  authority  in 
these  cases. 

I  do  not  controvert  the  right  of  State  courts  to  interpret 
the  constitution,  treaties,  and  laws  of  the  Confederate 
States,  and  to  treat  as  nullities  all  laws  infringing  the  consti- 
tution, in  cases  over  which  they  have  jurisdiction.  The 
point  of  my  argument  is,  that  these  cases  are  without  the 
jurisdiction  of  the  probate  judge,  and  he  cannot  adjudge 
anything  concerning  the  rights  of  the  parties. 

Nor  do  I  controvert  the  general  proposition,  that  the 
courts  of  the  States  have  concurrent  jurisdiction  over  all 
subjects  cognizable  in  the  courts  of  the  Confederate 
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States,  when  it  is  not  otherwise  provided  by  law.  But  I 
think,  that  the  general  rule  must  be  taken  with  the  excep- 
tion of  those  cases  in  which  the  execution  of  the  laws  of 
the  Confederate  States  by  its  officers  is  to  be  supervised  and 
controlled. 

I  am  not  unmindful  of  the  argument  ab  inconveniently 
which  has  been  made.  It  may  be,  that  access  to  a  judicial 
officer  of  the  Confederate  States  would,  at  present,  be  in- 
convenient ;  but,  if  so,  it  is  an  evil  which  could  easily  be 
avoided,  by  an  act  of  congress  increasing  the  number  of 
officers,  and  adjusting  their  locations  with  a  view  to  the 
convenience  of  the  people.  The  postponement  of  this 
duty  by  congress  can  not  justify  us  in  the  abandonment  of 
a  principle,  or  in  the  setting  of  a  pernicious  precedent. 
Moreover,  it  must  be  observed,  that  the  government  of  the 
Confederate  States  has  not  been  so  unmindful  of  the  liberty 
of  the  citizen,  as  to  leave  it  to  the  irrevisable  decision  of 
the  subordinate  enrolling  officer.  On  the  contrary,  an  ap- 
peal to  the  commandant  of  conscripts,  and  thence  to  the 
secretary  of  war,  is  provided  by  the  regulations  prescribed 
for  the  officers  employed  in  the  execution  of  the  law  ;  and 
I  presume  the  appeal  could  be  extended  to  the  president 
himself.  I  am  not  prepared  to  admit,  that  this  succession 
of  officers  does  not  afford  a  reasonable  assurance  of  the 
maintenance  of  justice,  right,  and  law.  At  least,  no  one 
can  justly  complain  that  no  remedy  against  an  erroneous 
decision  is  provided,  until  he  has  tested  those  which  the 
government  extends  to  him.  '  And  besides  all  this,  a  resort 
may  be  had  to  the  judge  of  the  court  of  the  Confederate 
States.  The  government  of  the  Confederate  States  was 
organized  by  the  States,  and  its  laws  have  been,  passed  and 
its  officers  selected,  directly  or  indirectly,  by  the  States  and 
the  people;  and  it  should  have  the  generous  confidence  and 
the  manly  support  of  the  country,  in  the  present  struggle 
for  independence  and  liberty. 

If  it  be  true  that,  at  common  law,  the  facts  alleged  in 
the  return  to  a  habeas  corpus  can  not  be  contested;  and  if 
no  remedy  for  that  vice  in  the  law  had  been  provided,  the 


JANUARY  TERM,  1863.  443 


Ex  parte  Hill,  iu  re  Willis  et  al.  v.  Confederate  States. 

blame  would  be  due  to  the  State  government.  But  in  fact, 
in  this  State,  and  in  all  the  other  States  of  the  Confederacy, 
as  far  as  our  examination  has  been  extended,  there  is  an 
express  provision  for  the  contestation  of  the  return. — Code, 
*>  3732.  If,  therefore,  a  false  return  should  be  made,  that 
the  petitioner  was  held  by  a  duly  appointed  officer  by  com- 
petent authority,  it  would  be  the  duty  of  the  probate  judge 
to  hear  a  contestation  of  the  return,  and  not  to  remand  the 
prisoner  if  the  return  was  false.  In  these  cases,  the  peti- 
tions themselves,  when  properly  construed,  show  the  want 
of  jurisdiction  in  the  probate  judge;  and  it  was  his  duty 
to  have  rejected  them  in  limine. — Ex  parte  Tobias  Watkins, 
3  Peters,  201. 

[2.]  The  cases  of  Ex  parte  Burnett,  30  Ala.  461,  and 
Ex  parte  Smith,  23  ib.,  are  deemed1  conclusive  authority  in 
favor  of  the  right  to  apply  to  this  court  for  a  prohibition, 
without  a  previous  application  to  an  inferior  court.  The 
probate  judge,  in  granting  the  habeas  corpus  upon  the  peti- 
tions, exercised  an  authority  that  did  not  belong  to  him; 
and  there  is  no  other  remedy  than  then  writ  of  prohibition. 
It  is  clear,  therefore,  that  that  writ  is  the  proper  remedy. 
Ex  parte  Morgan  Smith,  23  Ala.  94;  Ex  parte  Walker, 
25  Ala.  81;  Ex  parte  Greene  &  Graham,  29  Ala.  52.  The 
petitioner  for  the  prohibition  is  the  party  whose  custody 
ol  the  conscript  is  interfered  with,  and  we  think  he  may 
make  this  application. 

If  we  have  the  facts  of  these  cases  correctly  presented 
to  us  in  the  petitions,  the  foregoing  opinion  is  decisive  of 
them.  But,  as  the  facts  do  not  appear  of  record,  we  deem 
it  the  safer  course  to  issue  a  rule  nisi  to  the  probate  judge. 
3  Blacks.  Com.  113-14. 

STONE,  J. — Three  several  petitions  for  habeas  corpus 
were  presented  to  judge  of  probate  of  Montgomery  county, 
by  the  petitioners,  Asa  J.  Willis,  Edward  P.  Johnson,  and 
Calvin  Reynolds;  each  alleging  that  he  he  was  held  a  pris- 
oner in  custody  by  the  enrolling  officer,  under  the  claim 
and  pretense  that  he,  the  petitioner,  was  liable  to  do  mili- 
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tary  duty ;  while  each  petitioner  averred  in  his  petition, 
that  he  was  advised  and  believed  he  was  exempt  from  mili- 
tary service  in  the  field,  by  reason  of  physical  incapacity ;. 
each  petition  setting  forth  the  particular  disease  which,  it 
was  alleged,  operated  the  exemption.  In  neither  of  said 
petitions  is  it  averred,  that  the  petitioner  has  been  examined 
by  an  examining  surgeon,  or  board  of  examination  ;  nor  is 
it  averred  that  he  has  been  held  unfit  for  military  service  in 
the  field,  by  reason  of  bodily  incapacity  or  imbecility.  On 
the  contrary,  it  is  obvious  from  the  face  of  each  petition, 
that  the  applicant  seeks  enlargement,  not  on  the  ground 
that  lie  has  been  held  unfit  for  military  service,  but  that  he 
is  in  fact  unfit  to  perform  such  service,  by  reason  of  bodily 
incapacity ;  which  fact  he  seeks  to  establish  by  evidence 
on  the  trial  of  the  habeas  corpus. 

The  judge  of  probate  issued  writs  of  habeas  corpus  in 
the  several  cases ;  and  the  enrolling  officer,  denying  the 
jurisdiction  of  the  judge  of  probate  in  the  premises,  prays 
for  writs  of  prohibition,  directed  to  that  officer,  command- 
ing him  to  surcease  from  the  further  exercise  of  such  au- 
thority. The  question  is  thus  presented,  has  the  judge  of 
probate  jurisdiction  of  the  eases  made  by  the  several  peti- 
tions? I  hold,  that  he  has  not;  and  I  shall  proceed,  as 
briefly  as  I  can,  to  state  the  reasons  which  lead  my  mind 
to  this  conclusion. 

The  Confederate  government,  being  engaged  in  war,  has 
the  unquestioned  right  to  call  the  male  residents  of  the 
Confederacy  into  the  service.  "As  war  can  not  be  carried 
•on  without  soldiers,  it  is  evident,"  says  Mr.  Vattel,  "that 
whoever  has  the  right  of  making  war,  has  also  naturally 
that  of  raising  troops." — Page  294.  "Every  citizen  is 
bound  to  serve  and  defend  the  State  as  far  as  he  is  capa- 
ble."— Ib.  •'  No  person  is  naturally  exempt  from  taking 
up  arms  in  defense  of  the  State,  the  obligation  of  every 
member  of  society  being  the  same." — Ib.  Allegiance,  or  the 
duty  to  defend  the  State  when  assailed,  is  correlative  to 
protection.  The  government  owes  the  latter  to  the  citi- 
zen ;  the  citizen,  the  former  to  the  government. — 1  Blacks. 
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Com.  369 ;  Case  of  Isaac  Williams,  2  Cranch's  Rep.  82,  in 
note. 

The  acts  of  congress,  known  as  the  "conscript  laws," 
are  constitutional.  The  constitution. of  the  Confederate 
States  (art.  1,  sec.  8,  sub-divisions  11,  12,  13,  14)  confers 
on  congress  the  power  "to  declare  war,"  "to  raise  and  sup- 
port armies,"  "to  provide  and  maintain  a  navy,"  and  "to 
make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces."  These  are  specific  grants  of  power,  in 
language  free  from  ambiguity;  and  in  neither  of  the  clauses 
quoted,  is  found  a  word  or  syllable,  which  defines  the  mode 
or  manner  of  executing  the  power.  The  same  clause 
which  gives  the  power  to  raise  armies,  gives  also  the  power 
to  support  armies.  The  two  words  are  coupled  together 
by  the  copulative  conjunction;  and  if  the  one  power  re- 
quire the  agency  of  State  authority  for  its  execution,  by 
every  sound  canon  of  construction,  the  other  power  must 
equally  require  such  agency.  I  go  further:  All  the  grants 
of  power  p  the  8th  section  of  the  1st  article  of  the  con- 
stitution (seventeen  that  are  specific,  and  one  general  in 
its  terms)  are  one  continuous  sentence,  each  clause  being 
expressed  in  phraseology  of  kindred  character ;  and  if  con- 
gress caimot  directly  execute  the  powers  enumerated 
above,  neither  can  that  body  directly  execute  the  other 
powers  therein  granted.  Now,  when  we  reflect  that, 
among  the  enumerated  grants  found  in  that  section  and 
sentence,  are  the  power  "to  lay  and  collect  taxes,  duties, 
imposts  and  excises,"  "to  borrow  money  on  the  credit  of 
the  Confederate  States,"  to  "regulate  commerce  with 
foreign  nations,"  "to  coin  money,"  "to  declare  war,"  &c., 
surely  no  one  can,  with  any  plausibility,  contend,  that 
these  several  powers  can  only  be  exercised  through  State 
instrumentality. — Prigg  v.  Commonwealth,  16  Pet.  616. 

The  16th  clause  of  the  section  of  the  Confederate  con- 
stitution which  I  am  considering,  contemplates  that  the 
militia,  which  constitutes  the  material  out  of  which  armies 
are  to  be  raised,  may  be  kept  in  a  state  of  organization 
and  discipline  ;  and,  inasmuch  as  invasions  or  insurrections 
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may  be  suddenly  precipitated  upon  us,  or  the  execution  of 
the  laws  of  the  Confederate  States  may  be  resisted  in  force, 
so  as  to  require  prompt  and  vigorous  measures  for  the  de- 
fense of  the  country  and  the  welfare  of  society,  congress 
is  also  empowered,  by  the  15th  clause,  "'to  provide  for 
calling  forth  the  militia."  This  is  a  separate  clause,  dis- 
tinct from  the  authority  to  raise  armies,  and  was  deemed  a 
necessary  reserve  to  meet  exigencies,  in  a  country  which 
revolted  at  the  idea  of  large  standing  armies,  or  splendid 
military  establishments  in  times  of  peace.  The  militia, 
for  exigencies ;  the  army,  when  war  has  become  an  estab- 
lished fact. 

It  being  thus  shown,  as  I  think,  that  congress  is  clothed 
with  power  to  raise  armies  by  direct  means,  without  call- 
ing to  its  aid  State  authority,  it  follows  irresistibly,  that 
congress  is  the  sole  arbiter  of  the  means  and  machinery  it 
will  adopt  for  executing  this  power ;  with  the  well  known 
limitation,  that  the  means  employed  shall  be  both  necessary 
and  proper  for  carrying  into  execution  the  granted  power  7 
that  is,  as.  I  understand  this  clause,  that  both  qualifying 
words  shall  have  operation  and  effect ;  necessary  to  the  full 
enjoyment  of  the  right;  and  proper — homogeneous  and 
harmonious  with  our  compound  system  of  government. 
No  matter  how  necessary  the  proposed  means  may  appear, 
still,  if  it  antagonize  any,  of  the  reserved  rights  of  the 
States  or  of  the  people,  or  militate  against  any  of  the  prin- 
ciples which  underlie  our  liberties,  then  it  is  not  proper  j 
and,  on  the  other  hand,  if  the  means  proposed  be  in  har- 
mony with  every  principle  of  our  institutions,  but  not 
necessary  to  the  full  enjoyment  of  some  power  granted  to 
the  Confederate  government,  the  employment  of  such 
means  by  that  government  would  be  a  sheer  usurpation. 
When  I  speak  of  incidents  to  the  grants  of  power  to  the 
Confederate  government,  I  mean  express  grants  ;  for  there 
should  be  no  incidents  to  incidental  powers. — See  Feder- 
alist, No.  33. 

The  magnitude  of  the  war  that  is  being  waged  against 
us,  renders  it  necessary  that  the  government  put  forth  its 
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greatest  strength  for  the  protection  of  our  liberty  and  our 
property.  This,  I  am  satisfied,  could  not  be  accom- 
plished by  any  means  short  of  compulsory  enrollment; 
and  hence  I  hold,  that  the  conscription  acts  are  constitu- 
tional. 

Various  officers,  agencies,  rules  and  regulations,  are  ne- 
cessary and  proper  instrumentalities  in  carrying  into  effect 
the  expressly  delegated  power  "to  raise  armies."  Hence, 
these  means  are  also  constitutional ;  that  is,  they  are  neces- 
sary, and  are  not  incompatible  with  the  reserved  rights  of 
the  States,  or  of  the  people.  Many  of  these  agencies, 
trusts  and  duties,  require  professional  skill  and  knowledge, 
which  can  not  be  looked  for  in  persons  who  have  not  had 
the  advantages  of  military  training  and  experience ;  and  it 
was  very  natural  that  the  government  of  the  Confederate 
States  should  take  to  itself,  and  to  officers  of  its  own  ap- 
pointment, the  determination  of  questions  requiring  such 
professional  skill. 

We  have  two  acts  of  congress  for  the  conscription  of 
the  citizens,  one  approved  April  16th,  1862,  (Statutes  at 
Large,  first  session  of  first  Congress,  p.  29 ;)  the  other  ap- 
proved Sept.  27,  1862,  (Stat.  at  Large,  second  session  of 
first  Congress,  p.  61.)  Each  of  these  statutes  authorizes 
the  president  to  call  out,  and  place  in  the  army, .all  white 
men  who  are  residents,  between  the  ages  specified,  "who 
are  not  legally  exempted  from  military  service."  Neither 
of  them  defines  what  residents,  or  classes  of  residents,  are 
exempted  from  such  service;  but  both  statutes  leave  that 
subject  to  be  disposed  of  by  after  legislation.  Hence,  every 
resident  white  man,  within  the  specified  ages,  is  liable  to 
be  called  into  the  military  service  of  the  Confederate  States, 
unless  it  can  be  shown  that  he  comes  within  the  provisions 
of  the  exemption  statutes.  We  have  shown  above,  that 
no  person  is  naturally  exempt  from  taking  up  arms  in  de- 
fense of  his  country;  and  it  follows,  that  the  onus  is  on  him 
who  claims  exemption,  to  establish  his  right  to  it. 

Imbecility,  or  disability,  either  mental  or  physical,  is, 
per  se,  no  legal  exemption  from  military  service  in  the  army 
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of  the  Confederate  States.  This  results  from  the  fact  that 
exemption  is  a  favor  granted, — not  a  right  conceded ;  and 
congress  has  no  where  said  that  mental  or  physical  imbe- 
cility is  a  valid  excuse  for  the  non-performance  of  military 
service.  In  granting  this*boon,  congress  had  power  to  pre- 
scribe terms  and  conditions  on  which  it  could  be  claimed; 
and  it  did  so. 

The  language  of  the  acts  of  congress,  defining  exemp- 
tions on  account  of  bodily  or  mental  incapacity,  is  as  fol- 
lows: "That  all  persons  who  shall  be  held  to  be  unfit  for 
military  services,  under  rules  to  be  prescribed  by  the  secre- 
tary of  war,  shall  be,  and  are  hereby,  exempted  from  mili- 
tary service  in  the  armies  of  the  Confederate  States." — Act 
approved  April  21,  1S62,  C.  S.  Stat.  at  Large,  1st  session 
of  1st.  Congress,  p.  51.  The  language  of  the  act  approved 
Oct.  llth,  1862,  is  as  follows:  "That  all  persons  who  shall 
be  held  unfit  for  military  service  in  the  field,  by  reason  of 
bodily  or  mental  incapacity  or  imbecility,  under  rules  to 
be  prescribed  by  the  secretary  of  war,  are  hereby  exempted 
from  military  service  in  the  armies  of  the  Confederate 
States." — Stat.  at  Large,  2nd  session,  p.  77. 

I  have  thus  quoted  every  word  and  syllable  found  in  the 
acts  of  congress,  which  confer  the  right  of  exemption  from 
military  service,  on  account  of  mental  or  physical  inca- 
pacity. It  will  be  seen  that  neither  mental  nor  bodily  dis- 
ease is,  per  se,  a  ground  of  exemption. 

By  act  of  congress,  approved  Oct.  llth,  1862,  (Stat.  at 
Large,  2d  session,  p.  75,)  it  is  provided,  "that  there  shall 
be  established  in  each  county,  parish  or  district,  and  in  any 
city  in  a  county,  parish  or  district,  in  the  several  States,  a 
place  of  rendezvous  for  the  persons  in  said  county,  district, 
parish  or  city,  enrolled  for  military  duty  in  the  field,  who 
shall  be  there  examined  by  one  or  more  surgeons,  to  be 
employed  by  the  government,  to  be  assigned  to  that  duty 
by  the  president,  on  a  day  of  which  ten  days  notice  shall 
be  given  by  the  surgeon,  and  from  day  to  day  next  there- 
after, until  all  who  shall  be  in  attendance  for  the  purpose 
of  examination  shall  have  been  examined ;  and  the  decision 
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ot  said  surgeons,  under  regulations  to  be  established  by  the 
secretary  of  war,  as  to  the  physical  and  mental  capacity  of 
any  such  person  for  military  duty  in  the  field,  shall  be 
final."  Section  2.  "There  shall  be  assigned  to  each  con- 
gressional district  in  the  several  States,  three  surgeons,  who 
shall  constitute  a  board  of  examination  in  such  districts, 
for  the  purpose  specified  in  the  foregoing  section,  any  one 
or  more  of  whom  may  act  at  any  place  of  rendezvous  in 
said  district." 

Provision  had  been  made  for  the  enrollment  of  conscripts, 
under  other  acts  of  congress. . 

Under  the  acts  of  congress  from  which  I  have  given  ex- 
tracts above,  the  secretary  of  war  has  made  and  published 
the  following  rules : 

"Questions  of  bodily  and  mental  incapacity  will  be  de- 
cided by  surgeons  employed  for  the  purpose,  by  virtue  of 
the  act  of  congress  approved  on  the  llth  of  October, 
1862." 

"Persons  deemed  incapable  of  bearing  arms,  shall  be  re- 
ported by  the  examining  surgeon  to  the  board  of  examina- 
tion, who  shall  determine  the  questions  of  exemption,  and 
grant  certificates  thereof.  *  *  *  So  soon  as  the  examin- 
ing board  shall  be  organized  in  any  congressional  district, 
and  shall  enter  upon  the  discharge  of  their  duties,  no  other 
mode  of  examination  for  persons  in  that  district  will  be 
pursued  ;  and  the  decision  of  the  examining  board  will  be 
deemed  final." 

"Applications  for  exemption  must,  in  all  cases,  be  made 
to  the  enrolling  officer,  from  whose  decision  an  appeal  may 
be  taken  to  the  commandant  of  conscripts.  The  depart- 
ment will  not  consider  the  application,  until  it  has  been 
referred  by  the  latter  officer." 

In  the  light  of  these  statutes  and  these  rules,  I  hold,  that 
the  petitions  brought  to  view  in  the  present  cases  show  no 
ground  which  the  judge  of  probate  was  authorized  to  in- 
quire into  or  try.  They  do  not  aver  that  the  petitioners 
had  been  "held  unfit  for  military  service  in  the  field,  by 
reason  of  bodily  or  mental  incapacity  or  imbecility,"  under 
29 
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rules  prescribed  by  the  secretary  of  war.  They  set  forth 
the  grounds  on  which  they  severally  claim  the  right  to  be 
enlarged  ;  and  when  those  grounds  are  examined,  they  are 
found  wholly  insufficient.  They  are  as  unimportant  as  the 
assertion  of  any  other  indifferent  fact  ;  such,  for  instance, 
as  that  the  petitioner  was  a  white  man,  was  the  head  of  a 
family,  &c.  A  petition,  claiming  enlargement  on  a  ground 
so  utterly  frivolous  as  those  supposed,  could  scarcely  com- 
mand the  serious  consideration  of  any  court. 

I  have  shown  above,  that  congress,  in  granting  the  priv- 
ilege of  exemption  on  the  ground  of  mental  or  physical 
unsoundness,  has  reserved  to  the  secretary  of  war,  and  to 
surgeons  for  whose  appointment  it  makes  provision,  the 
right  of  passing  upon  the  question  of  unsoundness.  In 
other  words,  the  statute  exempts  only  such  persons  as  are 
decided  by  the  surgeon,  or  board  of  examination  appointed 
by  the  president,  to  be  incapable  of  bearing  arms.  This, 
I  think,  was  very  natural  and  necessary.  It  brings  the 
adjudication  of  this  very  difficult  problem  within  the  con- 
trol of  experts,  and  saves  the  public  service  from  delay  and 
detriment,  which,  in  some  instances,  might  result  from  ig- 
norance or  favoritism.  It  avoids  inequality,  by  providing 
a  stationary  and  uniform  board  of  examination,  whose 
decisions,  we  must  presume,  would  be  much  more  likely  to 
be  right,  than  the  opinions  of  any  and  every  practicing 
physician  who  might  be  called  to  testify.  Be  this,  how- 
ever, as  it  may,  the  acts  of  congress  give  to  the  surgeon, 
and  to  the  board  of  examination,  the  exclusive  right  to 
pass  on  the  question  of  mental  or  bodily  incapacity  ;  and 
that  takes  from  State  courts  all  right  to  inquire  into  the 
question. — See  Federalist,  No.  82  ;  1  Kent's  Com.  390, 
marg. ;  Houston  v.  Moore,  5  Wheat.  1 ;  Sturgis  v.  Crotvnin- 
shield,  4  Wheat.  193  ;  Prigg  v.  Commonwealth,  16  Pet. 
625  ;  Moore  v.  Houston,  3  S.  &  R.  179;  Blanchard  v. 
Russell,  13  Mass.  16  ;  Livingston  v.  Van  Ingen,  9  Johns. 
507  ;  2  Story's  Com.  §  1755-6,  and  note  2  ;  Martin  v. 
Hunter,  I  Wheat.  304 ;  Ex  parte  Gist,  26  Ala.  156. 

I  take  a  further  step.     The  acts  of  congress   cited  in 
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this  opinion,  and  the  instructions  framed  under  their 
authority,  commit  the  determination  of  the  various  ques- 
tions raised  by  the  petitions  for  habeas  corpus,  to  certain 
officers  and  agents  of  the  Confederate  government,  and 
declare,  in  terms,  that  the  decision  thus  pronounced  shall 
be  final.  Under  these  circumstances,  the  State  legislatures 
have  no  authority  to  create  a  new  forum,  or  clothe  it  with 
power  to  settle  or  retry  the  question  of  mental  or  physical 
capacity  for  military  strvice. — See  Wayman  v.  Southard, 
10  Wheat.  1  ;  V.  S.  Bankv.  Halstead,  ib.  51.  It  would  be 
passing  strange,  if  State  courts,  in  the  absence  of  legisla- 
tion, could  perform  functions  which  the  legislature  can  not 
confer  upon  them. 

Whether  Confederate  courts  have,  or  can  exercise,  any 
greater  powers  over  the  question  under  discussion,  is  a  sub- 
ject not  before  me,  and  I  will  not  decide  it. 

It  may  be  contended,  however,  that  while  the  foregoing 
argument  may  prove  that  State  courts  have  no  authority 
to  discharge  persons  from  military  service  on  account  of 
physical  disability,  not  sJwwn  to  exist  in  the  manner  pointed 
out  ty  the  acts  of  congress,  and  the  rules  issued  ty  the  secre- 
tary of  war ;  still,  I  have  failed  to  establish  the  proposi- 
tion, that  State  courts  may  not,  in  such  case,  issue  the  writ 
of  habeas  corpus,  and  inquire  of  the  legality  of  the  imprison- 
ment. 

To  this  I  answer,  first,  that  the  petitioners  for  habeas 
corpus,  by  placing  their  claim  to  enlargement  on  a  fact  that 
is,  in  law,  utterly  indifferent  and  frivolous,  fail  to  show  on 
the  face  of  their  petitions  that  they  are  illegally  restrained 
of  their  liberty.  The  petitions  do  not  contain  the  aver- 
ment, common  in  such  cases,  that  the  petitioners  are 
illegally  restrained  of  their  liberty.  The  averment  is,  that 
they  are,  "prisoners  restrained  of  their  liberty  ;"  and  they 
then  set  forth  the  ground,  to-wit,  physical  unsoundness,  on 
account  of  which,  they  aver  and  say,  they  are  "advised  by 
counsel  and  believe  their  imprisonment  to  be  illegal." 
Hence,  there  is  a  want  of  jurisdiction,  in  this,  that  the 
petitioners  show  themselves  rightfully  restrained,  yet  ask 
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the  writ  of  habeas  corpus,  that  the  legality  of  that  restraint 
may  be  inquired  into. 

But,  secondly  :  Jurisdiction  is  tlie  riyht  to  Jiear  and  deter- 
mine a  cause. —  United  States  v.  Arredondo,  6  Pet.  691, 
709  ;  SlyeUon  v,  Neivton,  3  Ohio  State  Rep.  490,  499. 
Jurisdiction,  says  Bouvier  in  his  Law  Dictionary,  is  "a 
power  constitutionally  conferred  upon  a  judge  or  magis- 
trate, to  take  cognizance  of  and  decide  causes  according  to 
law,  and  to  carry  his  sentence  into  execution."  In  the 
case  of  Rhode  Island  v.  Massachusetts,  (12  Pet.  657,  718,) 
Mr.  Justice  Baldwin  said,  "Jurisdiction  is  the  power  to 
hear  and  determine  the  subject-matter  in  controversy  be- 
tween parties  to  a  suit ;  to  adjudicate  or  exercise  any  judi- 
cial power  over  them."  Now,  it  seems  to  me  to  be  clear 
beyond  all  question,  that  the  power,  or  rather  the  absence 
of  power,  in  the  probate  judge,  over  the  subject  of  com- 
plaint brought  to  view  by  the  several  petitions  for  habeas 
corpus,  demonstrates  an  entire  want  of  jurisdiction  in  that 
officer,  under  each  and  all  the  definitions  above  set  forth. 
The  gravamen  of  each  petition  is,  that  the  petitioner  is  phy- 
sically unable  to  perform  military  service.  Jurisdiction  is 
the  right  to  inquire  into  the  alleged  fact  of  such  physical 
disability.  The  probate  judge  has  no  authority  to  inquire 
into,  or  try  that  question ;  therefore,  the  probate  judge 
has  no  jurisdiction  of  the  causes  made  by  the  several  peti- 
tions. 

If  it  be  contended  further,  that  the  judge  of  probate  had 
jurisdiction,  because  he  had  authority  to  decide,  as  a  judge, 
that  he  would  not  and  could  not  enter  upon  the  trial  of 
the  question  of  physical  disability  ;  the  argument  is  just 
as  strong,  and  no  stronger  than  would  be  the  assertion, 
that  every  court  which  dismisses  or  repudiates  a  cause  for 
want  of  jurisdiction,  thereby  affirms  its  jurisdiction,  and 
disproves  the  truth  of  its  own  solemn  sentence.  It  is 
rarely  the  case  that  any  court  attains  the  conclusion  it  has 
not  jurisdiction  of  a  given  subject,  without  construing 
some  statute,  or  announcing  some  legal  or  constitutional 
principle,  which  deprives  it  of  jurisdiction.  In  the  great 
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case  of  Dred  Scott  v.  Sandford,  (19  How.  393,)  the  supreme 
court  of  the  United  States  decided,  that  neither  itself  nor 
the  circuit  court  had  jurisdiction,  of  the  case  made  by  the 
plaintiff;  still  that  court  enunciated  some  of  the  most  im- 
portant principles  ever  decided  on  this  continent,  and  was 
compelled  to  decide  many  of  them,  to  reach  the  conclusion 
that  it  had  not  jurisdiction  of  the  case. 

For  these  reasons,  I  hold,  that  the  judge  of  probate  has 
no  jurisdiction  of  the  cases  made  by  the  several  petitions. 

In  an  opinion,  recently  delivered  by  the  chief-justice  of 
the  supreme  court  of  North  Carolina,  I  find  that  he  concurs 
in  denying  to  the  courts  power  to  retry  the  question  'of 
mental  or  physical  incapacity. 

When,  on  a  former  day,  I  delivered  an  opinion  in  these 
cases,  I  limited  the  operation  of  my  remarks  to  cases  which 
are  in  principle  like  the  present,  because  there  had  not  then 
been  a  conference  between  all  the  membeVs  of  the -court ; 
and,  as  I  felt  inclined  to  differ  from  the  chief-justice,  on  some 
propositions  contained  in  his  opinion,  I  purposely  withheld 
my  views  until  a  full  consultation  with  our  absent  brother 
could  be  had.  That  consultation  has  now  been  had;  and 
although  I  am  aware  that,  in  what  I  am  about  to  say,  I  go 
beyond  the  wants  of  .the  present  case,  I  feel  it  a  duty  we 
owe  to  the  public,  that  I  make  known  certain  other  con- 
clusions at  which  we  have  arrived. 

A  majority  of  the  court  holds,  that  the  State  courts  have" 
jurisdiction  of  the  writ  of  habeas  corpus,  in  all  cases  which 
come  within  either  of  the  following  classes  :  Fwst,  where 
the  petitioner  claims  that  the  conscript  laws  do  not  reach 
him,  or  authorize  his  enrollment  as  a  conscript,  because  he 
is  under  or  over  age,  not  a  white  man,  or  not  a  resident  of 
the  Confederate  States ;  Second,  where  the  party  claims 
that  he  stands  absolutely  and  unconditionally  exempt  from 
military  service,  because  he  belongs  to  some  sect  or  classs 
which  the  act  of  congress  declares  operates  an  exemption ; 
such,  for  example,  as  Friends  who  have  complied  with  the 
law,  and  officers,  judicial  and  executive,  of  the  State  and 
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Confederate  governments.  Questions  may  arise  under  the 
regulations  which  permit  the  putting  in  of  substitutes, 
over  which  I  would  not  hesitate  to  exercise  jurisdiction  ; 
but,  for  reasons  satisfactory  to  myself,  I  prefer  not  to  de- 
fine, at  present,  the  extent  to  which  I  would  exercise  such 
jurisdiction. 

Wherever,  as  in  the  present  case,  the  privilege  of  ex- 
emption is  granted  on  conditions,  the  adjudication  of  which 
is  expressly  reserved  to  certain  officers  named  or  provided 
for  ;  or,  where  the  acts  of  congress  declare  that  the  exemp- 
tion shall  cease  and  determine  on  the  happening  of  certain 
events,  to  be  judged  of  and  determined  by  the  secretary  of 
war,  or  other  designated  officer,  I  hold,  that  such  condition 
is  a  legitimate  limitation  on  the  boon  of  exemption,  which 
congress  had  the  clear  right  to  impose ;  and  that  State 
courts  have  no  authority  to  supervise  the  action  of  such 
officers,  thus  provided  for  and  exercised,  or  to  retry  any 
question  thus  exclusively  conferred  on  an  officer  of  the 
Confederate  government.  To  entertain  jurisdiction  in  such 
cases,  would  lead  to  the  most  embarrassing  and  disastrous 
collisions  between  the  authorities  of  the  two  governments. 

I  am  of  that  school  who  believe,  that  the  Confederate 
government  is  one  of  limited  and  defined  powers,  and  that 
great  care  should  at  all  times  be  exercised,  to  prevent  it 
from  enlarging  its  powers  by  construction.  Our  com- 
pound system  of  government,  perhaps,  exposes  the  States 
to  encroachments  upon  their  reserved  rights,  more  than  any 
other  form  of  constitutional  government  could  do.  This 
grows,  in  part,  out  of  the  fact,  that,  within  the  sphere  of 
their  operation,  the  constitution  of  the  Confederate  States, 
and  the  acts  of  congress  passed  pursuant  thereto,  are  the 
supreme  law  of  the  land.  The  constitution,  in  addition  to 
its  enabling  clauses,  which  confer  powers  on  the  govern- 
ment, contains  several  restraints  upon  State  authority. 
Under  these  clauses,  an  appellate  jurisdiction  was  built  up 
in  the  supreme  court  of  the  United  States,  which,  in  my 
opinion,  was,  in  some  instances,  carried  to  an  extent  of 
doubtful  propriety.  I  will  not  discuss  this  question  here, 
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further  than  to  say,  that  I  think  many  of  the  imputed 
errors  which  crept  into  the  old  system  grew  out  of  the 
mistaken  theory  of  the  oneness  of  our  distinct  governments, 
and  the  too  great  subordination  of  the  State  to  the  Feder- 
al government.  One  source  of  alleged  encroachment  of 
Federal  upon  State  authority  has  been  removed,  by  a  wise 
amendment  of  the  second  section  of  the  third  article  of 
the  constitution  ;  and  other  amendments  have  also  shorn 
our  young  government  of  much  of  the  power  which  the 
old  one  wielded  to  our  detriment.  I  hope  that,  when  the 
Confederate  judiciary  shall  be  fully  organized,  the  heresies 
which  aided  in  overthrowing  the  old  Union,  will  not  be 
allowed  to  enter  the  sanctuaries  of  the  new. 

I  do  not  mean,  in  what  I  have  said,  to  question  the  dis- 
tinguished ability  which  has,  at  all  times,  marked  the  long 
and  brilliant  histoiy  of  the  Federal  supreme  court.  My 
precise  meaning  is,  that,  in  my  jugdment,  false  views  of  the 
powers  of  the  Federal  government,  and  especially  of  the 
relations  which  the  States  sustain  to  that  government, 
found  utterance  at  an  early  day  ;  and  that  the  court  in 
later  years,  although  it  burst  some  of  the  fetters  by  which 
early  precedent  had  sought  to  confine  it,  left  many  of  those 
errors  unreversed.  Let  us  avail  ourselves  of  the  much 
good  bequeathed  to  us  by  the  many  able  minds  which  have 
adorned  that  bench  at  every  period  of  its  histoiy  ;  but  let 
us  avoid  the  errors  which  time  and  experience  have  made 
manifest. 

I  have  said  that  an  early  error  crept  into  our  system,  as 
to  the  relation  which  the  Federal  and  State  governments 
sustain  to  each  other.  In  my  opinion,  we  should  struggle, 
from  the  very  threshold  of  our  existence,  to  keep  the  pow- 
ers and  functions  of  the  two  governments  as  distinct  as 
possible.  The  dividing  line  of  jurisdiction,  where  no  ter- 
ritorial boundary  marks  it,  must,  in  the  nature  of  things, 
be  sometimes  difficult  of  ascertainment.  Still,  the  line 
exists,  and,  when  discovered,  must  be  respected.  It  is 
history,  now  made  sadly  impressive  by  the  ocean  of  noble 
blood  which  it  has  caused  to  flow,  that  by  trangressions  of 
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this  boundary  line,  sometimes  by  the  Federal,  and  some- 
times by  State  governments,  our  once  prosperous  and  hap- 
py country  is  now  the  theatre  of  a  war  of  almost  unprece- 
dented malignity  and  atrocity.  That  enlightened  jurist 
and  venerated  patriot,  Chief-Justice  Taney,  speaking  for 
tiie  court,  felt  and  expressed  the  necessity  of  preventing 
encroachments  by  one  jurisdiction  upon  the  other ;  but  his 
counsels  came  when  fanaticism  had  well  nigh  matured  its 
parricidal  plot,  the  culmination  of  which  is  now  converting 
portions  of  our  rich  domain  into  a  desolation. — See  Able- 
man  v.  Booth,  21  How.  506 ;  Dred  Scott  v.  Sanford,  19  ib.  393. 

The  jurisdictional  area  of  each  government  should  be 
kept  distinct — restraining  the  Confederate  government 
within  the  boundaries  of  its  delegated  authority,  and  not 
allowing  the  State  governments  to  trespass  on  Confederate 
jurisdiction.  The  powers  conferred  on  that  government  by 
the  Confederate  constitution,  the  laws  enacted  under  its 
authority,  and  treaties  made  pursuant  thereto,  are  the  su- 
preme law  of  the  land.  Let  us  respect  and  obey  them  as 
such.  Let  us  not  weaken  or  destroy  our  Confederate  pow- 
er, by  embarrassing  that  government  in  the  manly  exer- 
cise of  those  functions  with  which  the  States  themselves 
have  clothed  it.  This  will  neither  destroy  nor  impair  the 
sovereignty  of  the  several  States.  They  are  not  despotisms. 
For  certain  general  purposes,  they  have  conferred  on  the 
Confederate  government  certain  attributes  of  their  sover- 
eignty ;  but  they  retain  the  others.  They  have  thus  be- 
come constitutional,  instead  of  absolute  sovereignties. — 
This  no  more  destroys  State  sovereignty,  than  does  the 
surrender  of  certain  attributes  of  natural  liberty  destroy 
civil  liberty.  In  upholding  and  maintaining  each  govern- 
ment in  the  exercise  of  its  constitutional  authority,  each 
will  necessarily  be  kept  within  the  appointed  orbit  of  its 
powers.  This,  I  humbly  conceive,  would  effectually  pre- 
vent all  collision  of  jurisdictions.  It  need  not,  and  would 
not,  interdict  the  comities  and  kind  offices  which  belong  to 
good  neighborhood.  These  should  be  cultivated  and 
strengthened,  as  the  life-blood  of  our  confederate  existence. 

R.  W.  WALKER,  J.,  not  sitting. 
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Ex  PARTE  STRINGER. 

[APPLICATION  FOR  HABEAS  CORPUS.] 

1.  Consoi&ntious  scruples  against  tearing  arms,  as  ground  of  exemption 
•from  military  service.^-A.  person  who  "conscientiously  scruples  to 
bear  arms,"  may  claim  exemption  from  military  duty,  under  the  pro- 

'  visions  of  the  State  constitution,  (art.  iv,  militia,  §  2,)  upon  payment 
of  an  equivalent  for  personal  service;  yet  he  is  not  entitled,  on  that 
account,  to  exemption  from  military  service  in  the  atmies  of  the  Con- 
federate States,  unless  he  belongs  to  one  of  the  religious  denomina- 
tions, specially  exempted  by  the  acts  of  congress. 

APPLICATION  by  Levi  M.  Stringer,  for  the  writ  of  habeas 
corpus,  to  obtain  his  discharge  from  the  custody  of  Major 
W.  T.  Walthall,  commandant  of  the  camp  of  instruction 
near  Talladega.  The  petitioner  alleged,  that  he  was  held 
in  custody  at  the  said  camp  of  instruction  as  a  conscript; 
that  he  was  a  regular  member  of  a  "Christian  church," 
and  had  conscientious  scruples  against  bearing  arms;  that 
he  was  therefore  exempt  from  military  service,  under  that 
provision  of  the  State  constitution  which  declares,  that 
"any  person  who  conscientiously  scruples  to  bear  arms, 
shall  not  be  compelled  to  do  so,  but  shall  pay  an  equiva- 
lent for  personal  service,"  and  claimed  the  right  to  pay  an 
equivalent  for  personal  service,  as  therein  provided ;  that 
he  had  applied  to  the  Hon.  JOHN  T.  HEFLIN,  one  of  the 
circuit  judges  of  the  State,  for  the  writ  of  habeas  corpus, 
claiming  his  right  of  exemption  from  military  service  on 
the  ground  above  stated;  and  that  said  judge,  on  the  hear- 
ing of  the  writ,  had  refused  to  discharge  him. 

L.  E,  PARSONS,  for  the  petitioner. 


STONE,  J. — The  several  acts  of  congress,  known 
as  the  "conscript  laws,"  are  constitutional. — See  Ex 
parte  Hill,  in  re  Willis  et  al.,  at  the  present  term.  Those 
acts  authorize  the  enrollment  and  conscription  of  citizens 
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within  the  conscript  age;  and  this,  without  invocation  of 
State  authority.  The  power  of  the  Confederate  govern- 
ment to  conscribe  the  citizen,  is  derived  from  the  Confed- 
erate constitution,  and  is  not  at  all  dependent  on  the  con- 
stitution of  the  State  of  Alabama.  The  petitioner  does 
not  show  a  case  which  entitles  him  to  exemption  from 
military  service  under  the  acts  of  congress.  Conscientious 
scruples  against  bearing  arms,  unless  the  party  entertaining 
them  belong  to  one  of  the  religious  sects  mentioned  in 
the  statute,  presents  to  the  courts  of  the  country  no  legal 
ground  for  declaring  the  petitioner  exempt  from  mili- 
tary duty. 

As  the  opinion  of  the  entire  court  is  not  yet  announced, 
nor  indeed  formed,  on  the  broad  question  of  jurisdiction  of 
State  courts  in  cases  like  the  present ;  and  as  we  feel  no 
hesitation  in  refusing  the  present  application  on  the  merits, 
we  place  our  refusal  on  the  ground  stated  above. 

The  prayer  of  the  petitioner  is  denied. 

R.  W.  WALKEB,  J.,  not  sitting. 


Ex  PARTE  HILL,  IN  RE  ARMISTEAD  vs.  CONFEDER- 
ATE STATES. 

[APPLICATION  FOR  PROHIBITION  TO  PROBATE  JUDGE.] 

Ex  PAKTE  DUDLEY. 
[APPLICATION  FOR  MANDAMUS  IN  MATTER  or  HABEAS  CORPUS.] 

1.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  custody 
of  Confederate  States  officer. — On  petition  for  habeas  corpus,  by  a  per- 
son who,  being  liable  to  military  service  under  the  act  of  congress 
approved  April  ]6th,  1862,  commonly  called  the  "first  conscript  law," 
procured  and  placed  in  his  stead  a  substitute,  and  was  thereupon  dis- 
charged ;  but,  after  the  passage  of  the  "  second  conscript  law,"  ap- 
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proved  September  27th,  1862,  was  again  arrested  by  the  enrolling 
officer,  on  the  ground  that  his  discharge  had  become  inoperative,  be- 
cause his  substitute  -was  personally  liable  to  service  under  the  latter 
law, — the  State  court  or  judge  to  whom  the  application  for  the  writ 
is  made,  has  jurisdiction  to  determine  the  question  of  fact,  whether 
the  petitioner  placed  in  his  stead  a  substitute,  and  was  thereupon 
discharged ;  and  also  the  question  of  law,  whether  such  discharge 
exempted  the  petitioner  from  liability  to  service  under  the  latter  law, 
his  substitute  being  within  the  conscript  age  as  therein  specified.  (A, 
J.  WALKER, 'C.  J.,  dissenting.) 

2.  Same. — The  commandant  of  conscripts,  at  one  of  the  camps  of  in- 
struction, having  vacated,  on  the  ground  of  fraud,  a  discharge  pro- 
cured by  a  person   who,  being  liable  to  military  service  under  the 
"  conscript  laws"  of  Congress,  had  furnished  a  substitute  in  his  stead ; 
and  the  decision  of  the   commandant  having  been  approved  by  the 
secretary  of  war, — a  State   court    or  judge  has  no  jurisdiction,  on 
habeas  corpus  or  otherwise,  to  revise  or  control  the  action  and  decision 
of  the  commandant,  at  the  instance  of  the  person  whose  discharge  is 
thus  vacated,  on    the  ground  that  ex-parte  affidavits  were  received 
against  him  on  the  trial,  or  that  he  was  not  notified  of  the  time  and 
place  of  taking  testimony,  or  that  he  was  not  allowed  an  opportunity 
to  cross-examine  witnesses.     (R.  W.  WALKER,  J.,  dissenting.) 

3.  Liability  of  principal  to  military  set-vice  under  "second  conscript  law," 
having  furnished  substitute  under  first. — The  9th  section  of  the  "  first 
conscript  law"  of  congress  declaring,  that  persons  not  liable  to  mili- 
tary service  "maybe  received  as  substitutes  for  those  who  are,  under 
such  regulations  as  may  be  prescribed  by  the  secretary  of  war ;"  and  the 
general  orders  (No.  .37)  published  by  the  secretary  of  war  on  the  19th 
May,  1862,  providing,  in  reference  to  exemptions  procured  by  fur- 
nishing substitutes,  that  "  such  exemption  is  valid  only  so  long  as  the 
said  substitute  is  legally  exempt," — a  person  who  was  liable  to  con- 
scription under  said  law,  and  who,  after  the  publication  of  said  gen- 
eral orders,  placed  in  his  stead  a  substitute  who  was  between  the 
ages  of  thirty-five  and  forty  years,  and  thereupon  obtained  his  dis- 
charge, became  again  liable   to  conscription,  on  the  passage  of  the 
"  second  conscript  law,"  and  the  president's  call  for  men  between  the 
ages  of  thirty-five  and  forty  years  ;   and  the  same  principle  applies  to 
persons  who  furnished  substitutes  after  the  publication  of  the  general 
order  (No.  64)  dated  September  8,  1862,  which  declares,  that  "  a  sub- 
stitute becoming  liable  to  conscription  renders    his  principal  also 
liable."     (Per  tot.  cur.) 

THESE  two  cases,  though  decided  together,  were  argued 
and  submitted  at  different  times.  The  first  was  an  appli- 
cation by  L.  H.  Hill,  an  officer  of  the  provisional  army  of 
the  Confederate  States,  and  the  enrolling  officer  of  the 
district  embracing  the  county  of  Montgomery,  for  a  writ 
of  prohibition  to  the  probate  judge  of  said  county,  enjoin- 
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ing-  and  restraining  him  from  further  proceedings  in  the 
matter  of  a  petition  for  habeas  corpus,  sued  out  before  him 
by  W.  B.  Armistead,  who  sought  thereby  to  procure  his 
release  from  the  custody  of  said  enrolling  officer,  on  the 
ground  that  he  had  obtained  a  discharge  from  military  ser- 
vice by  placing  a  substitute  in  his  stead.  This  application 
was  made  on  a  regular  motion  day  of  the  January  term, 
1863,  and  was  submitted  at  the  same  time  with  the  last 
preceding  case ;  being  argued  at  the  bar  by  P.  T.  SATEE, 
on  behalf  of  the  Confederate  States,  and  by  S.  F.  RICE  and 
JNO.  A.  ELMORE,  with  whom  was  A.  B.  CLITHERALL,  for 
the  petitioner  Armistead. 

The  other  case  was  an  application  by  Charles  H.  Dudley, 
for  a  mandamus^  or  other  remedial  writ,  directed  to  the 
Hon.  N.  W.  COCKE,  the  chancellor  of  the  southern  chan- 
cery division,  by  which  the  petitioner  sought  to  obtain  a 
full  hearing  on  habeas  corpus  before  said  chancellor,  and  a 
discharge  from  custody  as  a  conscript.  All  the  material 
facts  of  the  case  are  stated  in  the  opinion  of  STONE,  J. 

•"•'••'«•'*    ""         •    .'  '  "  '/V  .''*    '*;<J     *-  ""     '..'/:'         *.*•-*• 
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STONE,  J. — The  precise  line  of  division  which  sepa- 
rates State  arid  Confederate  judicial  authority,  is  not  al- 
ways easy  of  expression,  if  indeed  it  be  easy  of  ascertain- 
ment. Operating,  (within  the  sphere  of  its  appointed 
powers,)  as  each  government  confessedly  does,  upon  the 
same  territorial  area,  and  upon  the  same  persons,  it  requires, 
in  some  cases,  the  closest  scrutiny  to  prevent  encroach- 
ment by  one  power  upon  the  other.  If  either  govern- 
ment, in  the  performance  of  its  functions,  by  mistake  or 
otherwise,  transgress  the  boundary  line  which  separates 
them,  and  trespass  on  the  domain  of  another,  such  conduct 
does  not  conclude  the  other  government,  nor  estop  it  from 
asserting  and  enforcing  its  own  rights.  On  the  other 
hand,  if  either  government,  or  its  officers,  act  within  the 
sphere  of  its  powers,  although  such  action  may  be  erro- 
neous and  reversible,  it  is  not,  except  in  certain  specified 
cases,  within  the  power  of  the  other  government  to  con- 
trol its  action  thus  performed,  nor  to  correct  the  errors  that 
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may  be  committed.  The  distinction  is  between  a  want  of 
authority  over  the  person  or  thing,  and  an  erroneous  exer- 
cise of  authority  possessed.  If  the  subject-matter  be 
within  the  legal  cognizance  of  the  officer  acting,  no  matter 
how  far  that  officer  may  err  in  adjudicating  or  applying, 
the  law  to  such  subject-matter,  the  redress,  if  any,  must, 
as  a  general  rule,  be  sought  in  the  courts  of  the  govern- 
ment whose  officer  has  committed  the  error.  But,  if  the 
officer  exercise  authority  over  a  subject  or  person  not 
within  his  official  cognizance,  the  judicial  officers  of  the 
other  government  may  give  redress,  if  the  subject-matter 
be  within  the  general  scope  of  their  jurisdiction. 

The  distinction  attempted  to  be  drawn  above  may  be 
illustrated  by  the  two  cases  of  Slocum  v.  Mayberry,  (2  Wheat. 
1,)  and  HcjChtng  v.  Sittiman,  (6  Wheat.  599.)  The  case  of 
Slocum  v.  Mayberry  arose  under  the  llth  section  of  the 
embargo  law,  approved  April  25,  1808,  (2  U.  S.  Stat.  at 
Large,  501,)  which  authorized  the  collectors  of  the  cus- 
toms "  to  detain  any  vessel  ostensibly  bound  with  a  cargo 
to  some  other  port  of  the  United  States,  whenever  in  their 
opinions  the  intention  is  to  violate  or  evade  any  of  the  pro- 
visions of  the  acts  laying  an  embargo,  until  the  decision  of 
the  president  of  the  United  States  be  had  thereupon."  Un- 
der this  act,  the  collector  of  the  port  of  Newport,  Rhode 
Island,  had  a  vessel,  with  its  cargo,  seized  by  Slocum,  the 
surveyor  of  the  port ;  and  Mayberry,  the  owner  of  the 
cargo,  brought  his  action  of  replevin  for  the  same  in  the 
State  court  of  Rhode  Island.  The  question  was,  had  the 
State  court  jurisdiction  ?  The  supreme  court  of  the 
United  States,  Chief-Justice  Marshall  delivering  the  opin- 
ion, decided,  that  if  the  question  had  arisen  on  the  seizure 
of  the  vessel,  the  State  court  would  have  had  no  jurisdic- 
tion ;  but,  inasmuch  as  the  collector  had  no  power  or  au- 
thority to  detain  the  cargo,  the  act  of  congress  not  making 
provision  for  its  detention,  the  State  court  had  jurisdiction 
of  the  case. 

In  the  case  of  Me  Clung  v.  Sittiman,  the  attempt  was 
made  to  control,  by  mandamus  from  a  State  court,  the  offi- 
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cial  conduct  of  a  register  of  a  land-office  of  the  United 
States,  in  the  matter  of  a  pre-emption  claim.  The  court 
ruled,  that  the  State  court  had  no  authority  to  direct  or 
govern  the  official  conduct  of  the  register  of  the  United 
States  land-office. 

So,  it  has  been  ruled,  that  if  a  marshal  of  the  United 
States  levy  on  goods  under  process  against  A,  and  B  claim 
the  goods  as  his  property,  in  a  suit  by  B  against  the  mar- 
shal, State  courts  have  jurisdiction  of  the  question,  whether 
the  property  belongs  to  B  or  to  A. — Dunn  v.  Vail,  7  Mar. 
La.  416  ;  Bruen  v.  Ogden,  6  Hals.  370.  See,  also,  United 
States  v.  Peters,  5  Cranch,  115,  135;  McKim  v.  Voarhies, 
7  Cranch,  279;  Diggsv.  Wolcott,  4  Cranch,€  179  ;  Kitteridge 
v.  Emerson,  15  N.  H.  227  ;  McNutt  v.  Bland,  2  Howard, 
U.  S.  9. 

Chancellor  Kent's  statement  of  the  principle  under  dis- 
cussion is  as  follows  :  "If  the  officer  of  the  United  States 
who  seizes,  or  the  court  which  awards  the  process  to  seize, 
has  jurisdiction  of  the  subject-matter,  then  the  inquiry 
into  the  validity  of  the  seizure  belongs  exclusively  to  the 
Federal  courts.  But,  if  there  be  no  jurisdiction  in  the  in- 
stance in  which  it  is  asserted — as  if  a  marshal  of  the 
United  States,  under  an  execution  in  favor  of  the  United 
States  against  A,  should  seize  the  person  or  property  of  B — 
then  the  State  courts  have  jurisdiction  to  protect  the  per- 
son and  property  so  illegally  invaded." 

Springing  out  of  the  principles  settled  in  the  cases  of 
Slocum  v.  Maylerry,  and  McClung  v.  Silliman,  supra,  I 
think  the  following  propositions  may  be  laid  down  : 

First :  Whenever  an  officer,  under  authority  in  the 
premises  conferred  by  the  government  under  which  he  is 
acting,  is  in  the  performance  of  official  duties;  and,  in  the 
performance  of  such  duties,  there  is  expressed,  or  neces- 
sarily implied,  the  right  to  decide  upon  qualifications,  or 
to  draw  inferences  from  facts,  then  any  error  of  conclusion, 
or  of  judgment,  into  which  he  may  fall,  is  not  subject  to 
revision  or  correction  by  the  officers  of  the  other  govern- 
ment, nor  is  the  officer  acting  subject  to  the  coercive  con- 
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trol  thereof,  unless  the  constitution  or  laws  give  to  the 
officers  of  the  latter  government  such  control  or  power 
of  revision. 

Second  :  Whenever  the  question  is — not  whether  the 
officer  correctly  decided  or  acted  in  a  matter  within  the 
scope  of  his  power  and  jurisdiction — but,  the  inquiry  is, 
has  he  erroneously  applied  his  authority  or  jurisdiction  to 
a  person  or  subject-matter  not  within  its  scope,  then  the 
courts  of  the  other  government,  if  the  subject  and  person 
be  of  a  class  which  comes  within  their  jurisdiction,  may 
inquire  of  and  determine  the  question  of  such  erroneous 
application  of  authority,  unless  the  law,  in  its  terms,  in- 
hibit such  inqujry. 

There  is  scarcely  any  human  action  that  is  so  entirely 
independent  of  all  others,  that  in  its  performance  it  does 
not  presuppose  the  existence  of  some  other  fact,  past  or 
present.  These  do  not  necessarily  inhere  in  the  subject- 
matter  in  hand,  but  are  the  accidents  of  the  particular 
case.  All  actions  are  shaped  or  moulded,  more  or  less,  by 
their  accidents,  and  by  the  decision  which  the  actor  pro- 
nounces upon  them.  Slocum,  in  seizing  the  vessel  and 
cargo,  construed  the  act  of  congress  for  himself  and  at- 
tained the  conclusion,  that  it  was  his  duty  to  detain  the 
cargo  as  well  as  the  vessel.  In  this,  he  traveled  beyond 
his  authority.  The  act  of  congress  clothed  the  collector 
with  authority  to  decide,  in  the  first  instance,  whether  it 
was  the  intention  to  violate  or  evade  any  of  the  provisions 
of  the  acts  laying  an  embargo  ;  and  if,  in  his  opinion, 
such  was  the  intention,  he  was  authorized  to  detain  the 
vessel.  He  had  no  authority  to  detain  the  cargo.  The 
question  of  detaining  the  cargo  did  not  inhere  in,  or  pertain 
to,  the  other  and  main  question,  namely,  was  there  an  in- 
tention to  violate  or  evade  the  law?  He  erred  in  deciding 
this  question  of  law.  So,  in  the  case  of  the  marshal  who 
seized  the  goods  of  B  under  process  against  A.  He  went 
beyond  his  authority  when  he  seized  the  goods  of  B,  and 
by  that  act  became  a  trespasser.  True,  in  seizing  the 
goods  of  A,  he  must  necessarily  determine  for  himself,  in 
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the  first  instance,  what  goods  belonged  to  A;  but  the  de- 
cision was  rendered  necessary  only  by  the  accident  that  the 
goods  of  A  and  B  were  in  a  state  of  confusion.  This  is 
no  more  than  the  case  of  C  and  D,  co-terminous  land-pro- 
prietors, between  whom  the  boundaiy  is  open  and  unas- 
certained; if  C,  whether  by  mistake  or  otherwise,  go  over 
the  line  upon  the  lands  of  D,  and  there  cut  timber,  he  is  a 
trespasser,  and  it  does  not  excuse  him  that,  in  endeavoring 
to  find  his  own  land,  he  must  necessarily  decide  where  the 
boundary  is. 

The  case  of  Me  Clung  v,  Sittiman,  supra,  illustrates  the 
other  phase  of  this  question.  In  that  ease,  the  effort  was 
made,  through  the  instrumentality  of  a  State  court,  to 
compel  the  register  of  the  land-office  to  receive  proof  of 
the  legal  acts,  and  to  prepare  and  furnish  the  documents 
which  should  initiate  the  applicant's  claim  to  a  pre-emp- 
tion interest  in  a  tract  of  laud.  The  register  refused  the 
application.  It  will  be  observed,  that  the  register  was  an 
officer  of  the  United  States,  and  was  specially  .charged  with 
the  hearing  of  such  applications,  and  with  receiving  and 
acting  on  the  evidences  on  which  such  claims  were  based; 
and  that  all  this  was  done  under  laws  and  rules  enacted  and 
established  by  ;the  government  of  the  United  States.  These 
several  acts  were  part  and  parcel  of  the  functions  with 
which  the  land-officer  was  expressly  clothed,  and  pertained 
naturally  and  universally  to  the  service  in  which  he  was 
engaged.  They  were  not  the  accidents  of  the  case,  but 
were  important  functions  committed  to  him,  which  were 
called  into  exercise  in  every  application  for  pre-emption 
made  in  his  district.  The  supreme  court  of  the  United 
States  denied  the  jurisdiction  of  the  State  court  to  control 
the  action  of  the  register  by  mandamus,  saying:  "The 
question  in  this  case  is  as  to  the  power  of  the  State  courts 
over  the  officers  of  the  general  government,  employed  in 
disposing  of  that  land,  under  the  laws  passed  for  that  pur- 
pose. And  here  it  is  obvious,  that  he  is  to  be  regarded, 
either  as  an  officer  of  that  government,  or  as  its  private 
agent.  In  the  one  capacity  or  the  other,  his  conduct  can 
only  be  controlled  by  the  power  that  created  him." 
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The  precise  facts  ot  Mr.  Armistead's.  case,  as  made  by 
the  petition  for  habeas  corpus,  are  as  follows  :  In  August, 
1862,  the  petitioner,  being  liable  to  conscription,  procured 
and  placed  in  the  service  of  the  Confederate  States  a  substi- 
tute who  was  over  thirty-five  years  of  age  ;  said  substitute 
was  accepted  by  the  proper  military  authorities,  and  was 
mustered  into  the  service,  and  thereupon  the  said  Armis- 
tead received  his  discharge.  The  enrolling  officer,  con- 
tending that  the  probate  judge  has  no  jurisdiction  of  the 
questions  presented  by  Mr.  Armistead's  petition,  makes  ap- 
plication to  us  for  the  writ*  of  prohibition  to  that  officer. 

The  questions  which  arise-  on  the  face  of  the  petition  for 
habeas  corpus,  are  :  First,  was  a  substitute  for  Mr.  Armis- 
tead accepted  by  the  proper  government  officer,  and  did 
he  (Mr.  Armistead)  receive  his  discharge  ?  Second,  is  the 
legal -effect  of  that  discharge  such  as  to  exempt  Mr.  Armis- 
tead from  conscription  under  the  "act  tp  amend  an  act  enti- 
ted  '  an  act  to  provide  for  the  public  defense, '  approved 
April  11,  1862,  "  commonly  called  the  "  second  conscript 
act?" — C.  S.  Statutes  at  Large,  2d  session  of  1st  Con- 
gress, p.  61. 

No  question  is  made  in  this  case  on  the  fairness  of  the 
transaction  by  which  Mr.  Armistead  obtained  and  put 
in  his  substitute  ;  and  nothing  need  be  said  in  this  case  on 
that  head. 

We  hold,  that  the  probate  judge  had  jurisdiction  of 
each  of  the  questions  above  stated.  The  first  is  a  question 
of  fact,  which  does  not  involve  any  revision  or  possible 
reversal  of  any  decision  pronounced  by  the  Confederate 
officer  or  officers,  charged  with  the  duty  of  receiving  sub- 
stitutes. It  does  not  involve  the  inquiry,  did  the  officer 
act  rightly  in  granting  the  discharge  ?  The  only  question 
is,  did  he  act  ?  If  the  petition  for  habeas  corpus  truly  state 
the  facts,  the  petititioner  had  received  his  discharge  from 
military  service  ;  and  the  question  of  fact  was,  discharge 
vel  non.  The  act  of  congress  approved  April  16,  1862, 
(^9,)  provides,  "that  persons  not  liable  for  duty,  may  be 
received  as  substitutes  for  those  who  are,  under  such  regu- 
30 
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lations  as  may  be  prescribed  by  the  secretary  of  war  " — 
Pamphlet  Acts  1st  session  of  1st  Congress,  p.  31.  General 
orders  Nos.  29  and  30,  of  1S62,  of  dates  26th  and  28th 
April,  provide,  that  on  the  receipt  and  mustering  in  of 
such  substitute,  the  principal  furnishing  the  substitute 
shall  receive  his  discharge. 

The  second  question  was  one  of  law  ;  namely,  does  the 
discharge  thus  obtained,  and  not  vacated  for  fraud,  operate 
an  exemption  from  military  service  under  the  second  con- 
script law  ?  The  decision  of  this  question  by  the  probate 
judge  does  not  involve  a  revision  of  any  executory  action 
of  the  Confederate  officer.  If  it  be  a  revision  of  anything, 
it  is  simply  of  the  decision  of  the  Confederate  officer,  pro- 
nounced on  the  legal  effect  of  certain  acts,  previously  per- 
formed ;  nothing  more  nor  less  than  determining  whether 
the  officer  rightly  decided  the  legal  question  as  to  the  effect 
of  the  substitution  and  discharge — the  accident  of  Mr. 
Armistead's  case.  If  both  of  these  questions  be  decided  in 
favor  of  Mr.  Armistead,  he  stands  absolutely  and  uncondi- 
tionally exempt  from  liability  to  conscription,  under  the 
law,  as  it  then  stood.  Jf  either  of  them  be  decided  against 
him,  he  was  not  illegally  restrained  of  his  liberty.  The 
decision  of  neither  of  the  questions  could  have  the  efiect  of 
reversing  or  annulling  any  action  of  the  Confederate  officer, 
the  performance  of  which  was  specially  or  exclusively  con- 
fided to  him.  The  writ  of  prohibition  must  be  refused. — 
Ex  parte  Hill,  at  the  last  term. 

Judge  R.  W.  WALKER  agrees  with  me  in  the  foregoing 
conclusions,  as  to  the  jurisdiction  of  the  probate  judge  in 
the  case  of  Armistead,  for  reasons  stated  by  himself. 
Chief-justice  A.  J.  WALKER  dissents,  for  reasons  stated  by 
himself. 

The  bill  of  exceptions  in  the  case  of  Charles  H.  Dudley 
omits  many  dates,  and,  in  other  respects,  leaves  us  in  doubt 
as  to  the  true  state  of  facts  on  which  the  chancellor  pro- 
nounced his  decision.  The  present  application  seeks  to 
reverse  and  control  the  action  of  the  chancellor;  and,  under 
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a  well-known  rule,  it  is  our  duty  to  draw  every  fair  infer- 
ence favorable  to  his  correct  ruling.  If  there  be  error,  the 
party  excepting  must  affirmatively  show  its  existence. 
Shep.  Dig.  572,  §§  145,  146;  Doe  v.  Godwin,  30  Ala, 
242  ;  Guilford  v.  Hicks,  36  Ala.  95. 

The  record  informs  us,  that  Mr.  Dudley  attempted  to 
show,  on  the  trial,  of  the  habeas  corpus,  the  following  state 
of  facts;  That  in  August,  1862,  he  reported  himself  at 
camp  Watts,  with  one  Peters,  who  was  examined,  accepted, 
and  mustered  into  service  as  Dudley's  substitute,  and  he 
(Dudley)  thereupon  received  his  discharge ;  that  some 
time  afterwards,  (date  not  given,)  Major  Swanson,  com- 
mandant of  conscripts  at  that  camp,  .had  him  (Dudley) 
ordered  back  to  camp,  and  detained  him  there  ;  that  the 
pretense  on  which  he  was  ordered  back,  was  some  alleged 
fraud  or  duress  practiced  in  procuring  and  putting  in  hi* 
substitute*  Peters  ;  that  he  applied  to  the  secretary  of  war 
for  leave  to  examine  witnesses,  and  to  -cross-examine  those 
against  him  ;  that  this  application  was  received  by  the  sec- 
retary of -war  in  December,  1862;  that  thereupon  the 
sentence  was  suspended,  and  time  allowed  to  rebut  the  evi- 
dence against  him  ;  that  petitioner  sought  to  have  an  order 
made,  requiring  mutual  notices  of  the  time  arid  place  of 
taking  testimony,  but  failed  to  obtain  such  order ;  that  on 
the  last  day  allowed  to  petitioner  to  produce  proofs,  &c., 
ex-parte  affidavits  were  again  produced  against  him,  heard 
as  evidence,  and  the  former  decision  sustained  5  that  hei 
again  applied  to  the  secretary  of  war  to  open  and  extend 
the  time  for  the  examination  of  witnesses,  but  his  applica- .. 
tion  was  refused,— the  secretary  of  war  ruling  that  the  sub- 
stitution was  set  aside  for  fraud. 

No  dates  are  specified  when  any  of  these  transactions 
took  place,  except  three  :  first,  the  order  of  the  secretary 
of  war,  made  December  1,  1862,  instructing  the  command- 
ant to  discharge  Peters  and  detain  Dudley ;  second,  the 
time  alleged,  December,  1862,  when  the  secretary  of  war 
received  Dudley's  first  application  to  extend  the  time  for 
testimony  ;  and,  third,  that  the  extended  time  expired 
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February  20th,  1863,  for  taking  testimony  in  the  cause. 
The  application  for  habeas  corpus  was  sworn  to  April 
6th,  1863. 

When  the  trial  had  so  far  progressed,  as  to  bring  to  the 
notice  of  the  chancellor  the  fact  that  the  substitution  had 
been  set  aside  for  fraud,  and  the  order  of  the  secretary  of 
war  had  been  issued  thereon,  refusing  further  extension  of 
time,  and  approving  the  detention  of  Mr.  Dudley  as  a  con- 
script, the  chancellor  refused  to  proceed  with  the  examina- 
tion, declining  to  re-try  the  question  of  fraud  in  the  matter 
of  putting  in  Peters  as  a  substitute  for  Dudley.  We  are 
asked  to  control  the  action  of  the  chancellor  by  mandamus, 
or  such  other  writ  as  may  be  necessary  for  the  purpose. 

We  are  not  able  to  affirm  positively  whether  or  not  the 
first  order,  vacating  the  substitution  for  fraud,  was  made 
before  or  after  November  3d,  1862  ;  but  we  must  presume 
it  was  made  after  tfrat  time,  as  that  presumption  is  most 
favorable  to  the  correct  ruling  of  the  chancellor.  The 
dates  given  incline  us  to  believe  such  was  the  fact. 

In  general  order  No.  82,  for  the  year  1862,  under  date 
of  November  3d,  are  found  orders  relating  to  substitution, 
from  which  I  make  the  following  extract :  "When  a  per- 
son claims  exemption,  on  the  ground  that  he  has  put  a  sub- 
stitute in  service,  he  must  exhibit  to  the  enrolling  officer  a 
discharge  from  some  company,  signed  by  the  commanding 
officer  of  the  regiment  or  command  to  which  the  said  com- 
pany belongs,  or  then  belonged,  (see  general  order  No  26,) 
or  an  exemption  signed  by  the  commandant  of  conscripts. 
And  if  the  said  discharge  or  exemption  do  not*show  that 
it  was  granted  in  consideration  of  a  substitute  having  been 
furnished,  such  fact  must  be  certified  in  writing  by  the 
commanding  officer  of  the  regiment  or  command  to  which 
the  company  belongs,  or  by  the  commandant  of  conscripts, 
as  the  case  may  be.  But,  in  all  cases  arising  within  thirty 
days  from  the  date  of  this  order,  the  enrolling  officer  may 
grant  the  exemption,  upon  satisfactory  proof  that  the  party 
furnished  a  substitute,  who  was  actually  received  into  the 
service  of  the  Confederate  States  for  three  years  or  the 
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war,  and  the   substitute  is  not   liable  to  military   service. 
Such  exemption  may  at  any  time  be  cancelled,  if  fraud  or 
mistake  be  discovered." 

I  have  given  this  lengthy  extract,  not  because  each 
clause,  per  se,  bears  on  the  question  before  us,  but  to  show 
by  the  context  what  are  the  meaning  and  purpose  of  the 
last  clause  quoted.  What,  then,  is  the  meaning  of  the 
language,  "such  exemption  may  at  any  time  be  cancelled, 
if  fraud  "or  mistake  be  discovered  ?"  Obviously,  not  that 
the  agreement  between  the  principal  and  the  substitute 
should,  as  a  binding  obligation  between  themselves,  be 
liable  to  be  cancelled  for  fraud,  under  proceedings  had  in 
the  courts  of  the  country.  That  right,  so  far  as  they  were 
individually  concerned,  existed  independently  of  the  order. 
Nor,  indeed,  had  the  secretary  of  war  the  power  of  confer- 
ring such  right  upon  mere  private  parties,  nor  of  clothing 
State  courts  with  such  authority. — 2  Story  on  Cons. 
§$  1755-6,  and  note  2.  Such  an  order,  having  that  object, 
could  not  be  regarded  as  a  regulation  of  the  privilege  of 
putting  substitutes  in  the  army.  Moreover,  it  can  not  be 
supposed  that  the  Confederate  government,  even  if  it  had 
the  power,  would  deem  it  necessary  to  furnish  the  parties 
with  a  safeguard  against  imposition  among  themselves, 
cumulative  and  special,  beyond  that  which  all  citizens  enjoy 
under  the  general  law.  Fraud  upon  the  public  service 
was  evidently  had  in  contemplation.  This  is  shown  by  the 
language  of  the  order,  and  by  the  context,  and  is  fully  con- 
firmed, if  confirmation  be  necessary,  by  the  great  notoriety 
which  the  numerous  frauds  of  that  kind  had  acquired  in  the 
country. 

This  being  the  case,  it  is  manifest  that  the  inquiry  of 
fraud  vel  von,  tor  which  the  order  makes  provision,  was  not 
intended  to  take  place  in  the  ordinary  course  of  proceed- 
ings in  the  courts  of  the  country.  The  intention  was,  that 
the  commanding  officer,  or  commandant  of  conscripts, 
should  inquire  of  and  determine  the  question  of  fraud  in 
the  matter  of  the  substitution.  The  purpose  of  the  order  was, 
to  protect  the  public  service  against  frauds  on  the  privilege 
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of  putting  in  substitutes.  The  officers  above  named  were, 
by  irresistible  implication,  charged  with  the  duty  of  trying 
the  question  of  fraud ;  and,  if  it  were  found  to  exist,  of 
cancelling  the  exemption.  There  is,  doubtless,  a  final  appeal 
to  the  secretary  of  war  in  such  cases  ;  but,  when  the  decis- 
ion is  finally  pronounced,  the  result  is,  if  there  has  been 
fraud,  to  turn  the  substitute  out  of  the  service,  and  to 
place  the  principal  in.  In  passing  upon  the  question  of 
fraud  vel  non,  the  commanding  officer,  commandant  of  con- 
scripts, or  secretary  of  war,  as  the  case  may  be,  must 
necessarily  and  uniformly  hear  and  decide  upon  evidence, 
and  draw  inferences  from  facts.  These  things  inhere  in  the 
very  nature  of  the  inquiry  to  be  made.  They  always  come  up, 
and,  hence,  are  not  the  accidents  of  the  particular  case. 
They  are  like  the  preliminary  proofs,  and  documentary 
exemplifications,  which  pertain  to  the  functions  of  a  land- 
office  register,  in  the  matter  of  pre-emption  claims.  To 
allow  the  State  courts  to  re-try  or  re-examine  the  facts  on 
which  such  decision  is  pronounced,  is  to  give  to  the  courts 
of  the  State  government  appellate  jurisdiction  over  the 
commanding  officers,  commandant  of  conscripts,  or  the 
secretary  of  war  ;  officers  who  receive  their  appointments 
from  the  Confederate  government,  and  who  are  specially 
charged,  by  that  government,  with  the  performance  of  these 
functions.  The  issue  is  not  solely,  nor  even  mainly,  be- 
tween the  principal  and  the  substitute.  The  Confederate 
government  is  directly  concerned  in  the  result ;  and,  in  its 
military  service,  will  be  the  chief  sufferer  from  a  reversal  of 
the  decision  pronounced  by  the  commanding  officer,  or 
other  officer  acting  in  the  premises.  State  courts  have  no 
authority  to  re-try  the  question  of  fraud  vel  non,  in  the 
matter  of  putting  a  substitute  into  the  army,  under  the 
rules  above  copied. 

If  the  commandant  of  conscripts,  or  the  secretary  of 
war,  in  violation  of  the  plain  rules  of  law,  cancelled  the 
substitution  in  this  case,  on  evidence  furnished  by  ex-parte 
affidavits,  or  refused  to  require  notice  of  the  time  and  place 
of  taking  the  testimony,  or  did  not  afford  to  Mr.  Dudley  an 
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opportunity  to  cross-examine  the  witnesses  against  him, 
each  and  all  of  these  are  but  an  erroneous  exercise  of  right- 
ful authority — not  usurpation.  The  redress,  if  there  be 
any,  must  be  invoked  from  the  authorities  of  that  govern- 
ment which  created  the  officer,  and  clothed  him  with  his 
functions. — McClung  v.  Sittiman,  6  Wheat.  598 ;  Ableman 
v.  Booth,  21  How.  506.  '  ;  y 

The  chancellor  did  not  err  in  refusing  to  re-try  the  ques- 
tion of  fraud  ;  and  the  motion  of  petitioner  must  be  denied. 

The  chief-justice  concurs  in  this  conclusion.  His  own 
opinion  contains  his  reasons.  The  opinion  of  Judge  R.  W. 
WALKER  shows  how  he  stands. 

Mr.  Armistead's  .application  for  enlargement  rests,  as  his 
petition  informs  us,  on  the  fact  that,  in  August,  1862, 
he  put  in  a  substitute,  who  was  over  thirty-five  years  of 
age,  and  who  was  accepted,  and  he  (Armistead)  discharged. 
The  petition  does  not  aver,  that  the  substitute  was  over 
forty  years  old  when  the  writ  of  habeas  corpus  was  applied 
for.  The  application  was  made  January  27,  1863, — after 
the  passage  of  the  amendment'  to  the  conscript  law  of 
September  27,  1862,  and  after  the  call  of  the  president  for 
all  up  to  the  age  of  forty  who  were  not  legally  exempt. 
We  suppose,  from  the  silence  of  the  petition,  that  the  sub- 
stitute was  in  fact  under  forty  years  of  age  ;  and  that  the 
real  controversy  between  Mr.  Armistead  and  the  enrolling 
officer,  grows  out  of  a  difference  of  opinion  between  them, 
as  to  the  effect  of  the  president's  call  for  conscripts  up  to 
the  age  of  forty,  on  those  persons  who  had  previously  ob- 
tained their  discharge  by  putting  in  substitutes  who  were, 
at  the  time  of  the  second  call,  liable  to  do  military  service 
on  their  own  account,  being  within  the  then  conscript  age. 
Supposing  this  to  be  the  main  question  in  the  cause,  and 
entertaining,  as  we  do,  a  deliberately  formed  opinion  upon 
it,  with  which  we  are  satisfied,  we  will  proceed  to  an- 
nounce it  for  the  guidance  of  the  present  trial,  and  for 
others  similarly  circumstanced. 

What,  then,  is  the  effect  upon  the  principal  of  the  en- 
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largement  of  the  conscript  age,  so  as  to  embrace  within  its 
scope  the  substitute  on  whose  account  the  principal  had 
obtained  his  discharge?  The  conscript  law  (section  9) 
declares,  "  that  persons  not  liable  for  duty,  may  be  re- 
ceived as  substitutes  for  those  who  are,  under  such  regu- 
lations as  may  be  prescribed  by  the  secretary  of  war." 
Stat.at  Large,  1st  session  of  1st  Congress,  p.  31.  This  clause 
of  the  statute  applies  equally  to  conscripts  called  for  un- 
der the  second  conscript  law,  which  is  but  an  amendment 
to  the  first. — Stat.  at  Large,  2d  sess.  1st  Congress,  61. 
The  regulations  prescribed  by  the  war  department  for  car- 
rying into  effect  the  conscript  laws,  so  far  as  they  affect 
the  question  in  hand,  are  found  in  general  orders  of  the 
year  1862,  Nos.  29,  30,  37,  and  64.  General  order  No.  29, 
of  date  April  26,  1862,  and  general  order  No.  30,  of  date 
April  28,  provide  the  rules  for  reporting,  examining,  re- 
ceiving, and  mustering  in  the  substitute,  and  for  discharging 
the  principal.  General  order  No.  37,  of  May  19,  1862, 
after  copying  the  first  exemption  statute,  and  specifying 
certain  exempts  from  military  service,  contains  this  clause: 
"IV.  No  persons,  other  than  those  expressly  named,  or 
properly  implied  in  the  above  act,  can  be  exempted,  except 
by  furnishing  a  substitute  exempt  from  military  service,  in 
conformity  with  regulations  already  published,  (general 
orders  No.  29  ;)  and  such  exemption  is  valid  only  so  long 
as  the  said  substitute  is  legally  exempt."  General  order 
No.  64,  September  8,  1862,  contains  this  clause :  "  A  sub- 
stitute becoming  liable  to  conscription,  renders  his  princi- 
pal also  liable,  unless  exempt  on  other  grounds." 

Three  decisions  have  been  brought  to  our  notice,  pro- 
nounced on  applications  similar  to  that  of  Mr.  Armistead  : 
One  in  the  matter  of  Co/m,  made  by  Judge  McGRATH,  of 
the  district  court  of  South  Carolina;  a  second,  in  the 
matter  of  Underwood  and  Allen,  made  by  Judge  JONES,  of 
the  district  court  of  Alabama ;  the  third,  in  the  matter  of 
Irvin,  made  by  C.  J.  PEARSON,  of  the  North  Carolina  su- 
preme court.  Each  of  the  opinions  delivered  in  these 

causes  ignores  general   order  No.    37,  of  May   19;    and 
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neither  Judge  JONES  nor  Chief-Justice  PEAESON  makes  any 
allusion  to  general  order  No.  64,  of  September  8.  We 
must  suppose  their  attention  was  not  directed  to  these 
orders.  Judge  McGRATH  makes  some  allusion  to  general 
order  No.  64 ;  but  he  treats  it,  not  in  its  legislative,  or 
prospective  feature,  but  in  its  judicial,  or  retrospective 
bearings.  He  announced  the  opinion,  that  it  was  within 
the  power  of  congress,  or  the  president,  to  call  into  the 
military  service  those  who  had  been  discharged  on  putting 
in  substitutes  ;  but  that  the  secretary  of  war  could  not  do 
so.  These  three  decisions  are  rested,  mainly,  on  the  con- 
structions which  the  learned  judges  delivering  them  place 
on  the  two  conscript  laws  of  April  16,  and  September 
27,  1862. 

The  line  of  argument  employed  in  these  several  opin- 
ions is  not  precisely  the  same  ;  but  in  the  points  actually 
decided,  there  is  a  substantial  conformity.  The  following 
propositions,  it  is  believed,  express  the  principles  on  which 
each  of  them  rests,  with  sufficient  accuracy  to  do  the  au^ 
tljors  of  them  no  great  injustice:  First,  That  the  peti- 
tioners, by  putting  in  substitutes,  had  obtained  discharges 
under  the  act  of  April ;  Second,  That  the  act  of  Septem- 
ber placed  in  the  army  only  those  persons  who  are  between 
the  ages  of  thirty -five  and  forty-five,  and,  consequently, 
did  not  put  into  the  army  the  petitioners,  who  were  under 
thirty-five :  Third,  That  the  act  of  September  was  passed 
to  call  into  service  persons  within  the  specified  age.  who 
were  out  of  the  service — not  those  who  were  in,  as  the 
substitutes  were ;  and  that  congress  cannot  be  supposed  to 
have  intended  that  the  substitutes  should  be  mustered  out 
of  the  service,  that  they  might  be  again  mustered  in  as 
conscripts,  in  order  thereby  to  reach  the  principals  who  put 
in  those  substitutes. 

To  each  and  all  of  these  propositions,  as  expressed,  we 
unhesitatingly  assent.  The  conclusion  drawn  from  them  is 
not  so  clear.  But,  what  is  meant  by  the  idea  expressed  in 
these  opinions,  that  the  substitute  is  not  to  be  mustered  out 
of  the  service,  that  he  may  be  again  mustered  in  as  a  con- 
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script  ?  Is  it  intended  thereby  to  combat  an  argument, 
leading  to  revivor  of  the  principal's  liability  to  military 
service  under  general  order  No.  64,  provided  the  substi- 
tute is  under  forty  ?  If  such  be  the  argument,  we  think 
it  entirely  misconstrues  the  language  of  general  order  No. 
64;  viz.,  "A  substitute  becoming  liable  to  conscription, 
renders  his  principal  also  liable,  unless  exempt  on  other 
grounds."  It  does  not  mean  that  the  substitute  shall  be 
in  fact  conscribed.  The  language^  will  not  admit  of  such 
construction,  without  great  violence  to  its  terms.  The 
object  of  the  regulation  was  not  to  place  the  substitute  in 
the  army ;  he  was  already  in.  The  puqjose  was  to  declare 
the  effect  and  scope  of  the  exemption  which  the  principal 
should  enjoy,  as  the  result  of  putting  in  a  substitute.  Its 
operation  was  upon  the  principal ;  but  the  event  or  con- 
tingency, on  which  its  operation  depended,  pertained  to 
the  substitute.  "  Becoming  liable  to  conscription,"  must 
mean  that,  in  consequence  of  a  change  of  the  law,  or  of 
the  status  of  the  substitute,  he  comes  within  the  age  or 
description  of  persons  liable  to  do  military  service  on  their 
own  account.  He  cannot  perform  double  service ;  and 
being  liable  to  serve  on  his  own  account,  he  ceases  to  be 
a  valid  substitute  for  another.  He  has  then  become  liable 
to  conscription. 

The  true  construction  of  the  statute  and  general  order 
is,  that  persons  under  thirty1five  years  of  age,  who  put  in 
substitutes  between  the  ages  of  thirty-five  and  forty,  are, 
in  consequence  thereof,  exempt  from  military  service,  only 
until  the  substitute,  by  a  change  of  the  conscript  age,  or 
other  circumstance,  is  embraced  within  the  terms  of  the 
call.  The  principal  then  becomes  again  liable  to  serve  in 
his  own  place ;  not  under  the  act  of  September,  but  tinder 
the  act  of  April,  from  which  service  he  had  enjoyed  a  tem- 
porary and  defeasible  exemption. 

What  we  have  said  above  is  in  reply  to  a  supposed  argu- 
ment, based  on  general  order  No.  64.  That  order  was 
issued  on  the  8th  September,  a  month  or  more  after  Mr. 
Armistead  claims  to  have  put  in  his  substitute.  We  need 
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not,  and  do  not,  decide  whether  that  order  was  intended  to 
operate  retrospectively,  or  only  upon  substitutions  per- 
fected after  that  time.  Mr.  Armistead's  case  is  clearly 
covered  by  general  order  No.  37,  of  May  ]  9,  copied  above; 
for  his  substitute  was  put  in  in  August,  more  than  two 
months  after  that  order  was  issued.  The  statute,  ^n  con- 
ferring the  privilege  of  putting  in  substitutes,  provided 
that  it  should  be'  "under  such  regulations  as  may  be  pre- 
scribed by  the  secretary  of  war."  Substitution  is  not,  per 
se,  a  right :  it  is  a  boon— a  privilege  conferred.  Congress, 
in  granting  it,  was  authorized  to  clog  it  with  conditions; 
and  it  did  so.  It  cannot  be  claimed,  withbut  a  compliance 
with  the  regulations  issued  from  the  war  department ;  and 
these  regulations  may  be  changed  from  time  to  time.  The 
orders  of  26th  and  28th  April — Nos.  29  and  30 — contain 
no  such  clause  as  that  found  in  the  order  of  19th  May. 
Perhaps  that  subject  was  not  thought  of  when  the  orders 
of  April  were  issued.  The  order  of  May  is  too  clear  to 
admit  of  a  cavil  or  doubt.  It  provides,  that  the  exemp- 
tion obtained  on  putting  in  a  substitute,  "is  valid  only  so 
long  as  the  substitute  is  exempt."  This  regulation,  being 
made  pursuant  to  authority  conferred  by  congress,  has  the 
binding  efficacy  of  law.  It  was  part  of  the  public  law 
when  Mr.  Armistead  put  in  his  substitute,  and  therefore 
became  part  and  parcel  of  the  act  done.  He  cannot  com- 
plain of  a  breach  of  governmental  faith,  for  he  is  charged 
with  a  knowledge  of  the  terms  on  which  his  substitute 
was  received.  Neither  can  it,  with  any  plausibility,  be 
contended,  that  the  order  of  19th  of  May,  declaring  when 
the  exemption  shall  expire,  must  be  restricted  in  its  opera- 
tion to  a  certain  limited  number  of  contingencies,  on  the 
happening  of  some  one  of  which  the  exemption  of  the 
principal  shall  cease.  The  language  is  as  broad  as  it  can 
be  expressed — "only  so  long  as  the  said  substitute  is  legally 
exempt"  If  under  forty,  he  ceased  to  be  legally  exempt 
when  the  call  was  made  for  conscripts  up  to  that  age ;  and 
Mr.  Armistead's  exemption,  by  reason  thereof,  then  ceased 
to  be  valid. 
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We  might  add  to  this  argument,  but  do  not  perceive 
how  we  could  make  it  clearer.  It  is  one  of  those  plain 
propositions  which,  in  our  conception,  scarcely  leaves  any 
field  for  argument.  Its  strength  lies  in  the  statement  of  it. 

The  supreme  court  of  the  State  of  Georgia,  on  the  appli- 
cation of  Farrell  and  Williams,  has  recently  had  this  sub- 
ject under  discussion,  and  has  placed  the  same  construction 
which  we  do  on  the  order  of  May  19,  1862. 

We  need  not,  and  do  not,  decide  whether  general  order 
No.  37  retroacts  on  cases  of  substitution  which  were  con- 
summated before  it  was  issued.  No  case  of  that  kind  has 
come  before  us,  and  we  reserve  our  opinion  until  the  ques- 
tion is  properly  presented. 

It  may  not  be  improper  to  add,  that  this  part  of  the 
opinion  is  concurred  in  by  the  entire  court. 

A.  J.  WALKER,  C.  J.— In  Ex  parte  Hill,  at  the  last 
term,  I  delivered  an  opinion,  denying  the  jurisdiction  of  a 
State  judge  to  discharge,  on  habeas  corpus,  one  who  had 
been  enrolled  as  a  conscript,  upon  the  ground  of  his  ex^- 
emption  from  conscription.  Neither  subsequent  reading 
and  reflection,  nor  the  opposing  arguments  of  other  judges, 
have  changed  my  convictions.  The  question  again  arises 
in  these  cases;  and  I  embrace  the  opportunity  which  is 
thus  afforded,  to  fortify  and  extend  my  former  argument. 
In  doing  so,  I  shall  avoid,  as  far  as  possible,  a  repetition  of 
what  I  have  heretofore  said.  I  therefore  refer  to  my  opin- 
ion in  Ex  parte  Hill,  in  re  Willis  et  al.,  which  must  be 
read  in  connection  with  this,  in  order  that  the  entire  argur 
mentmaybe  understood. 

While  the  State  courts  have  a  concurrence  of  jurisdiction 
with  the  courts  of  the  general  government,  where  there  is 
no  legislative  exclusion,  over  most  subjects  cognizable  in 
the  latter  tribunals,  this  concurrence  is  not  universal.  The 
line  of  division  between  the  concurrent  and  exclusive  juris- 
diction of  the  courts  of  the  general  government  is  not  dis- 
tinctly and  clearly  defined.  I  refer  to  discussions  upon 
that  subject,  without  comment,  as  my  argument  does  not 
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require  that  I  should  attempt  to  deduce  from  the  authori- 
ties any  general  rule,  which  will  govern  in  all  Cases  the 
question  of  concurrence  or  exclusiveness  of  jurisdiction. — 
1  Kent's  Com.  (m.  pp.)  395  to  401 ;  Martin  v.  Hunter, 

1  Wheat.  304;  Houston  v.  Moore,  5  Wheat.  1;  Tealv.  Fel- 
ton,  12  How.  284.     I  adopt,  with  a  modification  as  to  the 
name  of  the  government,  the  following  language  of  Judge 
Story:     "It  would  be  difficult,  and  perhaps  not  desirable, 
to  lay  down  any  general  rules  in  relation  to  the  cases  in 
which  the  judicial  power  of  the  courts   of  the  United 
States  is  exclusive  of  the  State  courts,  or  m  which  it  may 
be  made  so  by  congress,  until  they  shall  be  settled  by  some 
positive  adjudication  of  the  supreme  court.     That  there 
are  some  cases,  in  which  that  power  is  exclusive,  can  not 
well  be  doubted ;  that  there  are  other  cases,  in  which  it 
may  be  made  so  by  congress,   admits  of  as  little  doubt; 
and  that  in  other  cases,  it  is  concurrent  in  the  State  courts, 
at  least  until  congress  shall  have  passed  some  act  excluding 
the  concurrent  jurisdiction,  will  scarcely  be  denied." — 

2  Story's  Com.  on  the  Constitution,  <§>  1754. 

The  concurrence  of  j  urisdiction  in  the  State  courts,  over 
subjects  falling  within  the  judicial  power  of  the  Confeder- 
ate States,  is  subject  to  exception.  The  judicial  power 
of  our  general  government  extends  to  all  cases  arising  un- 
der its  constitution  and  laws.  I  maintain,  that  so  much  of 
that  jurisdiction  as  is  exercised  in  the  application  of  judi- 
cial correctives  to  the  irregularities  and  errors  of  the  execu- 
tive officers  of  that  government,  charged  with  the  enforce- 
ment of  the  conscript  law,  is  necessarily  exclusive;  and 
that  such  officers,  when  acting  within  the  limits  of  their 
authority,  can  not  be  interfered  with  by  a  State  court,  al- 
though they  may  commit  errors.  As  the  government,  in 
the  execution  of  the  conscript  law,  reaches  and  affects  the 
persons  of  its  citizens ;  and  as  any  irregularity  or  error  of 
the  officers  must  wrongfully  infringe  the  liberty  of  the 
citizen,  the  corrective  must  be  obtained  through  a  writ  of 
habeas  corpus,  operating  upon  the  erring  officer.  The 
proposition  which  I  maintain,  leads,  therefore,  directly  to 
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the  assertion,  that  the  erroneous  action,  of  such  officer, 
within  the  limits  of  his  authority,  or  the  incorrectness  with 
which  he  discharges  his  duty,  although  injuriously  affecting 
the  liberty  of  the  citizen,  may  be  corrected  by  a  Confeder^ 
ate,  but  not  by  a  State  court,  through  the  instrumentality 
of  the  writ  of  habeas  corpus. 

.  The  constitution  bestows  upon  the  government,  not  only 
the  power  of  making  laws,  but  the  power  of  executing 
them.  It  prescribes  that  the  president  "  shall  take  care 
that  the  laws  be  faithfully  executed."  Under  the  old  ar- 
ticles of  confederation,  which  preceded  the  constitution  of 
the  United  States,  the  important  powers  of  the  govern- 
ment were  executed  through  the  agency  of  the  States. 
The  clause  of  the  constitution  .above  stated  remedies  that 
defect  in  the  ojid  system,  and  gives  to  the  government  au- 
thority to  act  directly  upon  individuals  in  the  execution  of 
its  powers. — Federalist,  XV.  pp.  65  to  71 ;  Calhoun  on 
the  Government  and,  Cpnstitution  of  the  United  States,  168. 
The  constitutional  authority  to  execute  the  law,  is  as  ample 
and  complete  as  the  authority  to  pass  it.  The  execution  of 
the  law  must  be  accomplished,  generally,  through  subordi- 
nate officers.  Congress  may  prescribe,  the  duties  of  such 
subordinate  officers,  but  the  constitution  bestows  authority 
to  perform  those  duties.  The  constitution  imposes  no 
qualification  or  restriction  upon  this  authority  to  execute 
the  law.  The  political  doctrines  of  secession  and  nullifi- 
cation suggest  remedies  for  the  usurpation  of  power,  by  the 
action  of  bodies  representing  the  sovereignty  of  the  States. 
The  line  of  my  argument  does  not  touch  either  of  those 
doctrines.  When  the  government,  in  the  exercise  of  its 
constitutional  power  to  execute  the  law,  through  its  officer, 
errs  in  the  performance  of  its  duty,  and  wrongfully  touches 
the  liberty  or  property  of  the  citizen,  the  remedy  by  which 
the  error  may  be  corrected  and  the  wrong  prevented  is  ju- 
dicial. To  concede  the  power  of  a  State  court  to  apply 
that  remedy,  and  thus  to  interfere  with,  and  control  and 
govern  as  to  the  manner  of  executing  the  law,  is  to  con- 
fess that  the  power  of  execution  is  qualified  and  restricted 
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to  such  mode  and  to  such  line  of  conduct  as  a  State  judge 
may  approve.  This  power  of  executing  the  law  is  dele- 
gated by  all  the  States,  for  their  common  good ;  and  it 
would  be  a  usurpation  for  the  judge  of  one  State  to  assume 
to  control  the  government  in  the  exercise  of  that  power. 
If  such  control  can  be  exerted  by  the  judge  in  one  State, 
it  might  result,  that  a  power  conferred  for  the  good  of  all, 
when  performed  in  a  manner  approved  by  the  judges,  of  all 
the  States  except  .one,  would  be  thwarted  by  the  interfer- 
ence of  the  judge  in  the  single  State  who  differed  in  opin- 
ion from  the  judges  in  the  other  States.  The  States 
gave  the  power,  without  .qualification.  This  gift  is  the 
surrender  of  all  right  to  control  the  government  in  the  ex- 
ercise of  it. 

I  do  not  say  that  congress  can  abridge  or  qualify  the  ju- 
risdiction of  ,the  State  courts.  The  want  of  authority  in 
the  State  tribunals,  to  supervise  and  control  the  executive 
officers  of  the  (Confederate  States,  in  the  exercise  of  their 
appointed  functions,  by  the  writs  of  injunction,  replevin, 
habeas  corpus,  or  other  process,  results  from  the  delegation 
in  the  constitution  of  an  unqualified  power  to  execute  th« 
laws  which  congress  may  enact,  and  not  from  any  denial  of 
such  authority  by  act  of  congress.  If  a  State  court  can 
not  correct,  under  a  writ  of  habeas  corpus^  the  errors  of  the 
enrolling  officers  engaged  in  enforcing  the  law  of  conscrip- 
tion, it  is  because  the  constitution  bestows  the  power  to 
execute  the  law  without  any  qualification  that  it  shall  be 
done  in  a  manner  consistent  with  the  judgment  of  a  State- 
judge,  and  not  because  congress  has  suspended,  or  can  sus- 
pend, the  writ  of  habeas  corpus. 

The  constitutional  power  of  executing  the  laws  of 
congress,  whether  they  touch  the  person  or  the  prop- 
erty of  the  citizen,  can  not  be  subordinated  to  the  author- 
ity of  a  State  tribunal,  by  its  supervision  and  control  of 
the  conduct  of  the  executive  officers  acting  within  the 
area  of  their  jurisdiction.  This  is  an  inevitable  deduction 
from  the  proposition,  that  the  general  government  is,  with- 
in the  sphere  of  its  delegated  powers,  co-ordinate  with  the 
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respective  States,  and  their  equal ;  and  that,  within   the 
area  of  its  appointed  attributes,  its  authority  is  as  para- 
mount as  that  of  the  States  within  the  boundary  of  the 
powers  not  delegated  nor  surrendered .     No  ingenuity  can 
successfully  controvert  this  proposition.     It  rests   for  its 
basis  upon  the  unqualified  character  of  the  grants  of  author- 
ity by  the  constitution.     It  has  the  repeated  sanction  of 
Mr.  Calhoun,  who,  for  years,  applied  his  logic  and  learning 
to  the  investigation  of  the  relations  of  the  States  with  the 
government  of  the  United  States ;  who  stood,  in  life,  .the 
vigilant  guardian  of  the  rights  of  the  States,  and  a  foe  to 
the  encroachments  of  the  Federal  government ;  and  who, 
dying,  has  left  in  his  "Discourse  on  the  Constitution  and 
Government  of  the  United  States,"  his  views  as  matured 
by   experience  and  protracted  application  to  the  subject. 
From  this  posthumous  work  I  make  the  following  extract : 
"The  government  of  the  States  sustained  to  the  former 
[the  confederacy  which  preceded  the  constitution  of  the 
United  States]  the  relation  of  superior  to  subordinate, — -of 
the  creator  to  the  creature  ;  while  they  now  sustain  to  the 
latter  [the  government  of  the  United  States]  the  relation 
of  equals,  or  co-ordinates.  Both  governments — that  of  the 
United   States,  and  those  of  the  separate  States — derive 
their  powers  from  the  same  source,  and  were  ordained  and 
established  by  the   same  authority ;  the   only   difference 
being,  that  in  ordaining  and  establishing  the  one,  the  peo- 
ple of  the  several  States  acted  with  concert,  or  mutual 
understanding  ;  while  in  ordaining  and  establishing   the 
others,  the  people  of  each  State  acted  separately,  and  with- 
out concert  or  mutual  understanding,  as  has  been  fully 
explained.     Deriving  their  respective  powers  from  the  same 
source,  and  being  ordained  and  established  by  the  same 
authority,  the  two  governments,  State  and  Federal,  must,  of 
necessity,  be  equal  in  their  respective  spheres;  and  both  being 
ordained  and  established  by  the  people  of  the  States  respect- 
ively, each  for  itself,  and  by  its  own  separate  authority,  the 
constitution  and  government  of  the  United  States  must,  of 
necessity,  be  the  constitution  and  government  of  each,  as 
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much  so  as  its  own  separate  and  individual  constitution 
and  government;  and  therefore  they  must  stand,  in  each 
State,  in  the  relation  of  co-ordinate  constitutions  and  govern- 
ments."—Pages  166-167, 

"It  is  obvious  from  this  sketch,  brief  as  it  is,  taken  in 
connection  with  what  has  been  previously  established,  that 
the  two  governments,  general  and  State,  stand  to  each 
other,  in  the  first  place,  in  the  relation  of  parts  to  the 
whole  ;  not,  indeed,  in  reference  to  their  organization  or 
functions,  for  in  this  respect  they  are  perfect ;  but  in  refer- 
ence to  their  powers.  As  they  divide  between  them  the 
delegated  powers  appertaining  to  the  government,  and  as 
of  course  each  is  divested  of  what  the  other  possesses,  it  natu- 
rally requires  the  two  united  to  constitute  one  entire  gov- 
ernment. That  they  are  both  paramount  and  supreme  ivithin 
the  sphere  of  tJieir  respective  powers,  that  they  stand  within 
those  limits  as  equals,  and  sustain  the  relation  of  co-ordi- 
nate governments,  has  been  fully  established.  As  co-ordi- 
nates, they  sustain  to  each  other  the  relation  which  subsists 
between  the  different  departments,  of  government — the 
executive,  the  legislative,  and  the  judicial,  and  for  the  same 
reason.  These  are  co-ordinates,  because  each,  in  the  sphere 
of  its  powers,  is  equal  to,  and  independent  of  the  others,  and 
because  the  three  united  make  the  government.  The  only 
difference  is,  that,  in  the  illustration,  each  department  by 
itself  is  not  a  government,  since  it  takes  the  whole  in  con- 
nection to  form  one  ;  while  the  government  of  the  several 
States  respectively,  and  that  of  the  United  States,  although 
perfect  governments  in  themselves,  and  in  their  respective 
spheres,  require  to  be  united,  in  order  to  constitute  one- 
entire  government.  They,  in  this  respect,  stand  as  princi- 
pal and  supplemental,  while  the  departments  of  each  stand 
in  the  relation  of  parts  to  the  whole." — Pages  197-198. 

"That  they  are  both  governments,  and  as  such  possess 
all  the  powers  appertaining  to  government,  within  the 
sphere  of  their  respective  powers — the  one  as  fully  as  the 
other — can  not  be  denied." — Page  241.  See,  also,  pages 
225,  242,  243,  252,  253. 
31 
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The  preamble  to  the  constitution  of  the  United  States 
represents  that  instrument  to  be  ordained  and  established 
by  "the  people  of  the  United  States."  The  preamble  to 
the  constitution  of  the  Confederate  States  represents  it  to 
be  ordained  and  established  by  "the  people  of  the  Confede- 
rate States,  each  acting  in  its  sovereign  and  independent 
character."  The  latter  is  precisely  what  Mr.  Calhoun  con- 
strued the  former  to  be. — Discourse  .on  Ccm.  and  Gov.  of 
U.  S.,  p.  128.  The  pertinency  of  Mr.  Calhbun's  observa- 
tions' to  the  question  in  hand  is,  therefore,  not  affected  by 
the  difference  in  language  just  noticed. 

Under  our  compound  system  of  government,  the  general 
government  and  the  States  are  the  peers  of  each  other  j; 
and  the  authority  of  each,  within  the  scope  of  its  powers, 
is  paramount  over  the  other.  To  each  there- is  a  like  nega- 
tion of  right  to  control  the  other  in  the  exercise  of  its 
authority.  The  State  can  no  more  control  the  general  gov- 
ernment in  the  exercise  of  its  powers  through  its  appointed 
.agents,  than  can  the  general'  government  control  the  States 
in  the  exercise  of  their  respective  powers.  The  courts  of 
the  general  government  are  limited  in  their  jurisdiction. 
Aside  from  this  consideration,  and  as  a  mere  question  of 
governmental  power,  the  State  tribunals  can  BO  more 
release  from  the  custody  of  the  "executive  officers  of  the 
general  government  one  taken  as  a  soldier,  because,  in  the 
judgment  of  such  tribunal,  such  person  was  not  within  the 
operation  of 'the  act  of  congress,  than  could  a  tribunal  of 
the  general  government  take  from  the  custody  of  a  State 
officer  one  taken  as  a  State  soldier,  because,  in  its  judg- 
ment, such  person  was  not  within  the  operation  of  the  act 
of  the  State  legislature.  This  must  be  so  ;  otherwise,  the 
two  governments  are  not  co-ordinate  or  equal. 

Chief -justice  Taney,  speaking  the  unanimous  opinion  of 
the  judges  of  the  supreme  court  of  the  United  States,  but 
carried  the  propositions  of  Mr.  Calhoun  to  their  obvious 
and  necessary  result,  when,  in  the  case  of  Ablcman  v.  Booth, 
(21  How.  516,)  he  penned  the  following  sentence  :  "The 
powers  of  the  general  government  and  of  the  States,  al- 
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though  both  exist,  and  are  exercised  within  the  same  terri- 
torial limits,  are  yet  separate  and  distinct  sovereignties, 
acting  separately  and  independently  of  each  other,  within 
their  respective  spheres ;  and  the  sphere  of  action  appro- 
priated to  the  United  States  is  as  far  beyond  the  judicial 
process  issued  by  a  State  judge,  as  if  the  line  of  division 
was  traced  by  landmarks  and  monuments  visible  to  the 
eye."  While  this  sentence  has  been  criticised  for  even  its 
guarded  application  of  the  term  sovereignty  to  the  govern- 
ment of  the  United  States',  it  is,  in  its  substance  and  its 
import,  but  the  embodiment  of  p,  great  principle,  obvi- 
ously dedticible  from  the  teachings  of  Mr.  Calhoun. 

The  principle  for  which  I  contend,  is  not  only  sustained 
by  ^reasoning  drawn  from  ;he  relation  of  the  governments, 
State  and  Confederate,  to  each  other,  but  is  established  by 
judicial  precedents,  which  every  lawyer  is  bound  to  re- 
spect, if  not  to  obey.  The  embargo  act  of  1808  authorized 
collectors  of  customs  to  detain  vess'els,  whenever  in  their 
opinion  there  was  an  intention  to  violate  the  provisions  of 
the  act  j  but  it  was  silent  as  to  the  cargo.  A  vessel  and 
its  cargo  having  been  detained,  Chief-justice  Marshall  held, 
that  an  action  could  be  maintained  in  a  State  court  for  the 
recovery  of  the  cargo,  because  the  act  of  congress  gave  no 
right  of  seizure  or  detention  as  to  it ;  but  that  an  action 
for  a  vessel  tortiously  seized  could  only  be  brought  in  the 
Federal  courts  ;  and  that  the  officer  having  a  right  to  seize 
for  a  supposed  forfeiture,  the  question,  whether  that  for- 
feiture had  been  actually  incurred,  belonged  exclusively  to 
the  Federal  courts,  and  could  not  be  drawn  to  another 
forum. — S  locum  v.  Mai/berry,  2  Wheaton,  9.  The  opinion 
says:  "Had  this  action  been  brought  for  the  vessel, 
instead  of  the  cargo,  the  case  would  have  been  essentially 
different.  The  detention  would  have  been  by  virtue  of  an 
act  of  congress,  and  the  jurisdiction  of  a  State  court  could 
not  have  been  sustained.  But  the  action  having  been 
brought  for  the  cargo,  to  detain  which  the  law  gave  no 
authority,  it  was  triable  in  the  State  court." 

If  there  were  no  law  authorizing  conscription,  and  yet  a 
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citizen  had  been  conscribed  into  the  army,  a  case  would  be 
presented  analogous  to  that  over  which  the  jurisdiction  of 
the  State  tribunal  was  maintained  in  'S  locum  v.  Mayberry. 
The  case  actually  presented  is  one  where  there  is  a  law 
authorizing  conscription,  and  it  is  alleged  that  the  proper 
officer  has  erred  in  the  execution  of  the  law,  and  wrong- 
fully taken  a  citizen.  The  case  is  strictly  analogous  to  that 
of  which,  it  is  declared,  the  State  court  has  no  jurisdiction. 
It  is  analogous  to  the  case  which  would  have  been  pre- 
sented, if  a  collector  of  customs,  authorized  to  seize  vessels 
characterized  by  an  intent  to  violate  the  law,  had  erred, 
and  seized  one  not  so  characterized.  In  reference  to  such 
a  case,  the  opinion  above  referred  to  declares,  that  the 
question  whether  the  forfeiture  has  actually  been  incurred, 
belongs  exclusively  to  the  ..Federal  courts,  and  can  not  be 
drawn  to  another  forum  ;  and  that  it  depends  upon  the 
final  decree,  whether  the  seizure  shall  be  deemed  rightful 
or  tortious.  So,  in  the  case  in  hand,  the  act  of  congress 
empowers  the  officer  to  conseribe  persons  characterized  by 
certain  qualities  ol  age  and  capacity ;  and  the  question, 
whether  the  persons  conscribed  possess  those  qualities, 
belongs,  so  far  as  the  control  of  the  officer  is  concerned, 
exclusively  to  the  Confederate  courts,  and  can  not  be 
drawn  into  another  forum. 

By  the  supreme  court  of  the  United  States,  it  has  been 
held,  that  a  mandamus,  to  compel  the  register  of  a  land- 
office  to  perform  an  official  duty  as  to  an  entry  of  the  pub- 
lic land,  could  not  be  issued  by  that  court,  because  it  could 
not  exercise  original  jurisdiction  over  such  a  subject.  It 
was  held,  also,  that  the  writ  for  such  purpose  could  not  be 
issued  by  the  circuit  court  of  the  United  States,  notwith- 
standing the  judicial  power  of  the  United  States  under  the 
constitution  extended  to  such  a  case.  This  latter  decision 
is  put  upon  the  reason  that,  congress  had  not,  by  the  judi- 
ciary act,  delegated  the  judicial  power  of  the  government 
to  control  the  register  of  the  land-office  by  mandamus. 
Although  it  thus  resulted,  that  no  judicial  tribunal  of  the 
United  States,  under  the  existing  legislation,  could  give  to 
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an  injured  party  redress,  by  compelling  an  officer  to  permit 
an  entry  of  land,  it  was  decided,  that  a  State  court  had  no 
jurisdiction  over  the  subject,  and  an  attempt  to  exercise  it 
was  rebuked,  as  "an  instance  of  the  growing  pretensions  of 
some  of  the  State  courts  over  the  exercise  of  the  powers  of 
the  general  government." — Mclntyre  v.  Wood,  7  Cranch, 
504;  McClung  v.  Silliman,  2  Wheat.  369 ;  Me C 'lung  v. 
Silliman,  6  Wheaton,  598.  See,  also,  Marbury  v.  Madison, 
I  Cr.  137  ;  Lytle  v.  Arkansas,  22  How.  193  ;  Barnard  v. 
Asliley,  18  How.  45.  The  question  is  the  same,  whether 
the  injury  results  from  an  error  of  omission  or  commission  ; 
and  the  principle  which  governs  in  the  former  case,  must 
apply  in  the  latter.  Other  cases  of  like  character  are  col- 
lated by  Chancellor  Kent  in  his  Commentaries,  as  will  be 
seen  by  reference  to  an  extract  from  that  work  made  in  my 
former  opinion. 

The  principle  which  I  assert  is  most  clearly  sustained 
and  forcibly  illustrated  by  the  cases  growing  out  of  the 
fugitive- slave  law.  The  act  of  1850  authorized  the  recla- 
mation of  fugitive  slaves  by  the  procurement  of  a  warrant 
from  a  commissioner,  or  by  seizing  and  taking  the  fugitive 
before  a  comissioner,  whose  duty  it  was  to  grant  a  certifi- 
cate, authorizing  his  removal-  to  the  State  from  which  he 
escaped. — Brightley's  Digest,  296,  §  8.  The  proceeding 
before  the  commissioner,  under  that  law,  was  summary,  and 
ex-parte,  and  might  be  based  upon  affidavit  made  in  the 
State  from  which  the  fugitive  escaped.  The  courts  of  the 
United  States  held,  that  a  State  court  had  no  power  to 
interfere  with  the  owner  or  marshal  engaged  in  executing 
that  law ;  and  the  South  applauded  the  decisions,  as  assert- 
ing the  only  principle  by  which  an  execution  of  the  law 
could  be  had  in  a  community  made,  by  fanatical  opposition 
to  slavery,  unmindful  of  constitutional  duty.  The  princi- 
ple asserted  in  those  cases,  arising  from  the  fugitive-slave 
act,  is  identical  with  that  which  I  am  endeavoring  to  main- 
tain. It  is  a  well  established  doctrine,  that  where  two 
courts  have  concurrent  jurisdiction,  the  exercise  of  the  juris- 
diction by  one  of  the  courts  ousts  the  authority  of  the 
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other.  It  is  admitted,  therefore,  that  the  denial  to  a  State 
court  of  jurisdiction  as  .to  a  particular  subject*  over  which 
a  Federal  court  has  commenced  to  exercise  its  authority, 
affords  no  argument  against  the  existence  of  a  concurrence 
of  jurisdiction.  If,  therefore,  it  were  true  that  the  commis- 
sioner, in  issuing  a  warrant  for  the  seizure  of  a  fugitive 
^lave,  acted  as  a  court,  and  exercised  a  part  of  the  judicial 
power  of  the  United  States,  the  negation  of  all  authority 
in  the  State  courts  to  interfere  with  the  execution  of  the 
process  might  be  referred  to  the  doctrine  just  stated.  But 
the  commissioner  who  issued  a  warrant  for  the  seizure  of  a 
fugitive  slave,  did  not.  act  as  a  court,  or  exercise  judicial 
authority.  His  authority  was  in  its  nature  judicial,  or 
gwasPjudicial,  as  contradistinguished  from  judicial  author- 
ity. It  is  precisely  the  character  of  authority  which  the 
enrolling  officer  exercises  under  the  conscript  law,  when  he 
determines  the  question  of  liability  to  conscription. 

Chief-Justice  PEARSON,  of  North  Carolina,  in  the  matter 
of  Bryan,  before  the  supreme  court  of  that  State,  argued 
against  the  proposition,  that  the  officer  executing  the  con- 
script law  exercised  gwasz-judicial  power,  upon  the  ground 
that  the  vesting  of  such  authority  in  an  officer  would  break 
down  the  distinction,  wfyich  the  constitution  carefully 
draws,  between  the  executive  and  judicial  departments  of 
the  government.  In  this  argument,  it  seems  to  me,  the 
learned  chiel-justice  overlooks  the  difference  between  judi- 
cial authority,  and  that  which  is  gwasi-judicial,  or  merely 
judicial  in  its  nature.  The  bestowment  of  any  part  of  the 
judicial  authority  of  the  United  States,  upon  an  officer 
appointed  and  qualified  as  were  the  commissioners  who  were 
empowered  to  issue  warrants  for  the  seizure  of  fugitive 
slaves,  and  to  authorize  their  return  to  the  States  from 
which  they  escaped,  would  have  infringed  the  provision  of 
the  constitution  which  prescribes  the  mode  of  appointing 
judicial  officers,  and  their  tenure  ;  and  the  proceedings 
before  such  commissioners  would  probably  have  been  vio- 
lative  of  the  constitutional  provision  on  the  subject  of  jury 
trials.  The  constitutionality  of  the  fugitive-slave  law  can 
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only  be  maintained  upon  the  ground,  that  the  commis- 
sioner is  not  a  judicial  officer,  and  does  not  exercise  judicial 
power.  Upon  that  ground,  it  has  been  maintained  by 
the  courts  of  the  United  States,  and  by  some  of  the  State 
courts. — Prigg  v.  Commonwealth,  16  Peters,  622  ;  Opinion 
"of  Judge  Cheves,  of  South  Carolina,  in  Rhodes1  case, 
12  Mies'  Register,  264 ;  Charge  of  Judge  Nelson  to  the  grand 
jury  for  the  southern  district  of  New  York,  1  Blatchford, 
635,  643,  644;  Ex  .parte  Robinson,  6  McLean,  354,  359  ; 
Sims'  case,  7  Gush.  302-303 ;  Ex  parte  Jenkins,  2  Amer. 
Law  Reg.  149  ;  Ex  parte  Gist,  26  Ala.  156.  See,  also, 
United  States  v.  Ferriera,  13  -  Howard,  40,  51 ;  Gaines 
v.Harvin,  49  Ala.  498. 

I  make  the  following  extract  from  the  above  mentioned 
charge  of  Judge  Nelson  :  "  It  has  been  made  a  question 
upon  this  act  [the  fugitive-slave  law],  whether  or  not  it 
was  competent  for  congress  to  confer  the  power  upon  the 
Upited  States  .commissioners  to  carry  it  into  execution. 
As  the  judicial  power  of  the  Union  is,  by  the  constitution, 
vested  in  the  supreme  court,  and  in  such  inferior  courts  as 
congress  may  from  time  to  time  establish,  the  judges  of 
which  shall  hold  their  offices  during  good  behaviour,  it  has 
been  supposed  that  the  power  to  execute  the  law  must  be 
conferred  upon  these  courts,  or  upon  judges  possessing 
this  tenure.  It  is  a  sufficient  answer  to  this  suggestion, 
that  the  same  power  was  conferred  upon  the  State  magis- 
trates by  the  act  of  1793  ;  and  which,  in  Prigg  v.  Common- 
wealth of  Pennsylvania,  was  held  to  be  constitutional,  by 
the  only  tribunal  competent  under  the  constitution  to 
decide  that  question.  *  *  *  The  judicial  power  men- 
tioned in  the  constitution,  and  vested  in  the  courts,  means 
the  power  conferred  upon  courts  ordained  and  established 
by  and  under  the  constitution,  in  the  strict  and  appropri- 
ate sense  ot  that  term — courts  that  compose  one  of  the 
three  great  departments  of  the  government,  prescribed  by 
the  fundamental  law,  the  same  as  the  other  two,  the  legis- 
lative and  the  executive.  But,  besides  this  mass  of  judicial 
power  belonging  to  the  established  courts  of  a  government, 
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there  is  no  inconsiderable  portion  of  power  in  its  nature 
judicial — quasi-j\idicia\ — invested,  from  time  to  time,  by 
legislative  authority,  in  individuals,  separately  or  collect- 
ively, for  a  particular  purpose  and  limited  time.  This 
distinction  in  respect  of  judicial  power  will  be  found  run- 
ning through  the  administration  of  all  governments,  and 
has  been  acted  upon  in  this  since  its  foundation.  A  famil- 
iar case  occurs  in  the  institution  of  commissions  for  settling 
land  claims,  and  other  claims  against  the  government.  * 
The  same  answer  may  be  given,  also,  to  the  objection 
founded  upon  the  seventh  amendment  of  the  constitution, 
which  provides  that,  in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved.  *  *  *  *  The  pro- 
ceeding contemplated  by  the  clause  of  the  constitution  in 
question,  is  not  a  suit  at  common  law  within  the  meaning 
of  that  amendment.  It  settles  conclusively  no  right  of  the 
claimant  to  the  service  of  the  fugitive,  except  for  the  pur- 
pose of  removal  to  the  State  from  which  he  or  she  fled  ;  no 
more  than  the  proceeding  in  the  case  of  a  fugitive  from 
justice,  for  the  purpose  of  his  removal,  settles  his  guilt. 
The  question  of  right  to  the  service  in  the  one  case,  and  of 
guilt  in  the  other,  is  open  to  a  final  hearing  and  trial  in 
the  States  whence  the  fugitives  escaped." 

Language  equally  pointed  and  clear  will  be  found  by 
reference  to  the  other  authorities  above  referred  to.  Our 
own  court,  in-  Gaines  v.  Harvin,  (supra,)  used  the  following 
language  :  "  We  not  understand  by  this  provision  in  the 
constitution,  that  it  was  the  intention  of  its  framers  to  deny 
to  the  legislature  the  power  to  confide  to  ministerial  offi- 
cers, who  do  not  constitute  a  part  of  the  judiciary  prop- 
erly so  called,  many'  duties  involving  inquiries  in  their 
nature  judicial.  The  practice  of  this,  as  of  all  other 
governments  having  their  executive,  judicial,  and  legislative 
departments  separate  and  distinct,  very  clearly  shows  that, 
in  the  administration  of  the  laws,  inquiries  partaking  of  the 
nature  of  judicial  investigations  are  confided  to  persons 
other  than  judges,  whose  acts  have  never  been  questioned 
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on  constitutional  grounds.  Auditors  and  .^commissioners 
appointed  in  certain  cases,  and  for  specific  but  temporary 
purposes  ;  commissioners  of  roads  and  revenue,  or  for  the 
allotment  of  dower ;  the  sheriff,  in  executing  writs  of 
inquiry  in  certain  cases  ;  so,  also,  the  masters  in  chancery, 
the  commissioner  of  patents  of  the  United  States,  and  com- 
missioners under  the  late  act  of  congress  in  regard  to  the 
extradition  of  fugitive  slaves,  all  perform  duties  in  their 
nature  judicial ;  but  we  have  seen  no  case  holding  their 
acts  to  be  unconstitutional." 

If  it  were  true,  as  argued  by  Chief-Justice  PEARSON,  that 
to  confer  on  the  secretary  of  war  and  his  subordinates  the 
power  of  determining  who  is  liable  to  conscription,  would 
be  "  totally  at  variance  with  every  principle  of  our  govern- 
ment," then  the  fugitive-slave  law,  in  its  bestowment  of 
power  upon  the  commissioners,  violated  the  constitution  ; 
and  the  law  investing  the  registers  of  the  land-offices,  and 
every  department  of  the  government,  with  quasi-j  udicial 
power,  is  unconstitutional.  The  authorities  which  I  have 
cited,  as  well  as  those  from  which  I  have  made  extracts, 
fully  illustrate  and  sustain  the  distinction  which  I  have 
drawn,  and  I  need  not  further  discuss  the  point.  I  think  it 
can  not  be  controverted,  by  any  one  who  respects  judicial 
precedents  and  fair  argument,  that  the  commissioner  who 
issued  a  warrant  for  the  arrest  of  a  fugitive  slave,  was  no 
judge,  held  no  court,  did  not  exercise  judicial  authority, 
issued  no  process  returnable  to  a  court,  and  really  put  forth 
no  judicial  process ;  notwithstanding,  in  the  careless  use 
of  language,  his  process  may  have  been  so  characterized. 
The  commissioner  was  as  much  a  ministerial,  or  executive 
officer,  as  the  officer  charged  with  the  execution  of  the  con- 
script law  ;  and  their  powers  are  alike  gwasi-judicial,  as  dis- 
tinguished from  judicial,  in  their  character.  Upon  what 
ground,  then,  can  it  be  maintained,  that  the  State  courts 
can  interfere  with  the  execution  of  the  conscript  law,  and 
yet  were  without  power  to  interfere  with  the  enforcement 
of  the  fugitive-slave  act  ? 

I  proceed  to  notice  some  of  the  decisions  and  rulings 
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made  in  the  non-slaveholding  States  by  the  judges  who 
-were  endeavoring  to  maintain  the  supremacy  of  the  consti- 
tution and  laws  of.  the  United  States,  opposed  and  resisted 
with  a  boldness  and  ingenuity  without  a  parallel  in  the  his- 
tory of  the  country.  Judge  Nelson,  of  the  supreme  court 
of  the  United  States,  in  the  charge  to  the  grand  jury 
already  referred  to,  used  the  following  language :  "There 
have  been  different  opinions  entertained  by  'the  judges  of 
the  States,  as  to  their  power  under  this  writ  [the  writ  of 
habeas  corpus]  to  decide  upon  the  validity  of  a  commitment 
or  detainer  by  the  authority  of  the  United  States.  But 
those  who  have  been  inclined  to  entertain  this  jurisdiction 
admit  that  it  can  not  be  upheld,  where  it  appears  from  the 
return  that  the  proceedings  belonged  exclusively  to  the 
cognizance  of  the  general  government.  This  necessarily 
results  from  the  vesting  of  the  judicial  power  of  the  Union 
in  the  Federal  courts  and  officers,  and  from  the  fourth  article 
of.  the  constitution,  which  declares  that  "the  constitution, 
and  laws  of  the  United  States,  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  State 
shall  be  bound  thereby,  any  thing  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding."  If 
the  exclusive  power  to  execute  thelaw  is  in  the  Federal  judi- 
ciary, and  the  act  is  to  be  regarded  as  the  supreme  law  of 
the  land,  and  to  be  obeyed  as  such,  it  is  difficult  to  see  by 
what  right  or  authority  its  execution  can  be  interfered  with, 
through  the  agency  of  this  writ,  by  State  authorities.  Any 

such  interference  would  seem  to  be  a  direct  infraction  of  the 

• 

constitution.  It  is  proper  to  say,  in  order  to  guard  against 
misconstruction,  that  I  do  not  claim  that  the  mere  fact  of 
the  commitment  or  detainer  of  a  prisoner  by  an  officer  of 
the  Federal  government  bars  the  issuing  of  the  writ,  or  the 
exercise  of  power  under  it.  Far  from  that.  Those  officers 
may  be  guilty  of  illegal  restraints  of  the  liberty  of  the 
citizen,  the  same  as  others.  The  right  of  the  State  authori- 
ties to  inquire  into  such  restraints  is  not  doubted  ;  and  it  is 
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the  duty  of  the  officer  to  obey  the  authority  by  making  a 
return.  All  that  is  claimed  or  contended  for  is,  that  when 
it  is  shown  that  the  commitment  or  detainer  is  under  the 
constitution,  or  a  law  of  the  United  States,  or  a  treaty,  the 
pOwer  of  the  State  authority  is  at  an  end,  and  any  other 
proceeding  under  the  writ  is  coram  non  judice  and  void.  In 
such  a  case — that  is,  when  the  prisoner  is  in  fact  held  under 
process  issued  from  a  Federal  tribunal,  under  the  constitu- 
tion, or  a  law  of  the  United  States,  or  a  treaty — it  is  the 
duty  of  the  officer  not  to  give  him  up  or  allow  him  to  pass 
from  his  hands  at  any  stage  of  the  proceedings." 

Judge  McLean,  one  of  the  judges  of  the  supreme  court 
of  the  United  States,  'in  reference  to  a  case  where  a  Ken- 
tuckian,  the  owner  of  slaves,  seized  then  in  Michigan  with- 
out a  warrant,  held,  that  the  owner  having  a  warrant  issued 
by  a  commissioner,  or  having  seized  his  slaves  in  the  absence 
of  a  warrant  without  a  breach  of  the  peace,  upon  the  re- 
turn of  either  of  those  facts,  the  authority  of  the  State 
court  under  a  writ  of  habeas  corpus  would  cease,  because  it 
would  then  appear  that  the  prisoner  was  held  under  the 
authority  of  the  constitution  and  laws  of  the  United  States. 
Norris  v.  Newton,  5  McLean,  82. 

A  case  is  reported  in  5th  Am.  Law  Reg.  659,  September, 
1-857,  (Ex  parte  Sifford  Marshall,  et.  aL,)  which  was  decided 
in  an  able  opinion  by  Judge  Leavitt  in  the  district  court  of 
Ohio.  In  that  case,  some  persons  had  resisted  the  marshal 
in  the  arrest  of  a  fugitive  slave.  Those  persons  were 
arrested  under  a  warrant  upon  the  charge  of  resisting  the 
officer.  An  attempt  was  made  to  take  the  prisoners  out  of 
the  custody  of  the  marshal  by  virtue  of  a  writ  of  habeas  cor- 
pus  issued  by  a  State  judge;  For  an  assault  and  battery  com- 
mitted in  resisting  this  attempt,  the  marshal  and  his  posse 
were  arrested  under  a  warrant  issued  by  a  justice  of  the  peace. 
A  habeas  corpus  was  obtained  from  the  district  judge  ;  and 
he,  in  passing  upon  the  power  of  a  State  court  to  interfere 
with  the  custody  of  prisoners  held  by  the  marshal  under  a 
warrant,  used  the  following  language :  "  The  doctrine 
seems  now  to  be  settled,  that  a  State  judge  has  no  jurisdic- 
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tion  to  issue  a  writ  of  habeas  corpus  for  a  prisoner  in  the 
custody  of  an  officer  of  the  United  States,  if  the  fact  of  such 
custody  is  known  to  him  before  issuing  the  writ.  And  it 
is  well  settled,  that  if,  upon  the  return  of  the  writ,  it  ap- 
pears the  prisoner  is  in  custody  under  the  authority  of  the 
United  States,  the  jurisdiction  of  the  State  judge  is  at  an 
end,  and  all  further  proceedings  by  him  are  void."  The 
same  judge,  in  an  opinion  of  great  ability  in  another  case, 
in  1856,  after  examining  the  authorities,  held  as  follows  : 
,  "If  judicial  decisions  are  entitled  to  any  consideration,  it 
is  clearly  established  that,  though  it  may  be  competent  for 
a  State  judge  to  issue  the  writ  of  habeas  corpus  in  a  case  of 
imprisonment  under  the  authority  of  the  law  of  the  United 
States,  when  the  fact  is  made  known  to  him  his  jurisdic- 
tion ceases,  and  all  subsequent  proceedings  by  him  are 
void." — Ex  parte  Robinson,  Am.  Law  Reg.  for  August, 
1856,  vol.  4,  p.  617  ;  Ex  parte  Robinson,  6  McLean,  35. 

In  the  celebrated  Sims  case,  (7  Gush.  285,)  the  supreme 
court  of  Massachusetts  declined  to  issue  a  writ  of  habeas 
corpus  for  a  fugitive  slave,  claimed  in  the  petition  to  be 
free,  who  had  been  arrested  under  a  warrant  issued  by  a 
commissioner.  The  court,  in  an  opinion  delivered  by 
Chief-Justice  Shaw,  while  admitting  the  general  proposi- 
tion, that  a  State  court  "can  not  issue  a  writ  of  habeas 
corpus  to  bring  in  a  party  held  under  color  of  process  from 
the  courts  of  the  'United  States,  or  whose  services  and  the 
custody  of  whose  person  are  claimed  under  authority  de- 
rived from  the  laws  of  the  United  States,"  denies  the  uni- 
versality of  the  proposition,  and  instances  the  cases  of 
soldiers  and  sailors  held  by  military  and  naval  officers  under 
enlistments  complained  of  as  illegal  and  void,  as  excep- 
tions. The  distinction  intimated  can  only  be  maintained 
upon  the  supposition,  that  the  principle  involved  would 
yield  at  the  judicial  will  to  suit  the  wants  of  the  case. 

Finally,  the  subject  was  presented  to  the  supreme  court 
of  the  United  States,  in  the  two  cases  of  Ableman  v.  Sooth, 
and  The  United  States  v.  Booth,  in  which  Chief-Justice 
Taney  delivered  the  opinion  of  the  court,  which  is  reported 
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in  21  Howard.  In  one  of  those  cases,  the  Wisconsin  court 
discharged  Booth  from  imprisonment  under  a  commitment 
by  a  commissioner  for  resisting  the  execution  of  the  fugi- 
tive-slave law.  In  the  other,  the  court  of  the  same  State 
discharged  the  same  person  from  imprisonment  under  a 
judicial  conviction  for  the  same  offense.  The  supreme 
court  of  the  United  States,  as  will  be  seen  by  reference  to 
pp.  523-524,  placed  its  decision  upon  the  ground,  that  a 
State  court  can  not  interfere  with  the  custody  of  one  held 
under  the  authority  of  the  United  States.  After  conceding 
the  right  of  a  State  court  to  ascertain  by -what  'authority  a 
prisoner  within  the  confines  of  its  territorial  jurisdiction 
is  held,  the  court  uses  the  following  emphatic  language  : 
"But  after  the  return  is  made,  and  the  State  judge  or  court 
judicially  apprised  that  the  party  is  in  custody  under  the 
authority  of  the  United  States,  they  can  proceed  no  further. 
They  then  know  that  tlw  prisoner  is  within  the  dominion  and 
jurisdiction  of  another  government,  and  that  neither  the  ivritof 
habeas  corpus,  nor  any  other  process  issued  under  State  au- 
thority, can  pass  over  the  line  of  division  between  tlie  two 
sovereignties.  He  is  then  within  the  dominion  and  exclusive 
jurisdiction  of  the  United  States.  If  he  has  committed  an 
offense  against  their  laws,  their  tribunals  alone  can  punish 
him.  If  he  is  wrongfully  imprisoned,  their  judicial  tribu- 
nals can  release  him,  and  afford  him  redress.  And  although, 
as  we  have  said,  it  is  the  duty  of  the  marshal,  or  other  per- 
son holding  him,  to  make  known  by  a  proper  return  the 
authority  under  which  he  detains  him,  it  is  at  the  same 
time  imperatively  his  duty  to  obey  the  process  of.  the  United 
States,  to  hold  the  prisoner  in  custody  under  it,  and  to 
refuse  obedience  to  the  mandate  or  process  of  any  other 
government.  And  consequently  it  is  his  duty  not  to  take 
the  prisoner,  nor  suffer  him  to  be  taken,  before  a  State 
judge  or  court,  upon  a  habeas  corpus  issued  under  State 
authority.  No  State  j udge  or  court,  after  they  are  j udicially 
informed  that  the  party  is  imprisoned  under  the  authority 
of  the  United  States,  has  any  right  to  interfere  with  him, 
or  require  him  to  be  brought  before  them.  And  if  the 
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authority  of  a  State,  in  the  form  of  judicial  process  or  oth- 
erwise, should  attempt  to  control  the  marshal,  or  oilier 
authorized  officer  or  agent  of  the  United  States,  in  any  re- 
sped;,  in  the  custody  of  his  prisoner,  it  would  be  his  duty 
to  resist  it,  and  to  call  to  his  aid  any  force  that  might  be 
necessary  to  maintain  the  authority  of  law  against  illegal 
interference.  No  judicial  process,  whatever  form  it  may 
assume,  can  have  any  lawful  authority  outside  of  th-e  limits 
of  the  jurisdiction  of  the  court  or  judge  by  whom  it  is 
issued  ;  and  an  attempt  to  enforce  it  beyond  these  bounda- 
ries is  nothing  less  than  lawless  violence." 

It  has  been  objected  to  the  authority  of  this  opinion, 
first,  that  the  court  and  the  great  jurist  who  delivered  it 
did  not  really  mean  what  is  said  ;  and  secondly,  that  it 
must  at  all  events  be  treated  as  an  obiter  dictum — as  the 
opinion  cf  an  able  lawyer  on  a  question  not  presented  by 
the  facts  before  the  court.  In  reply  to  the  former  objec- 
tion, I  have  only  to  say,  that  when  the  case  of  'Ableman 
v.  Sooth  was  decided,  the  supreme  court  of  the  United 
States,  with  its  nine  judges,  in  .the  high  qualities  of  lofty 
integrity  and  profound  learning,  had  no  superior,  if  it  had 
an  equal;  and  it  is  inconceivable  that  the  language 
of  so  important  an  opinion  should  have  obtained  the  unani- 
mous sanction  of  such  a  tribunal,  unless  it  afforded  a  true 
index  to  its  opinions.  The  second  objection  is  as  ground- 
less as  the  first.  The  decision  of  the  case  in  which  there 
had  been  a  conviction  and  a  sentence,  might  have  been  put 
upon  the  principle,  that  the  judgments  of  judicial  tribu- 
nals, within  the  area  of  their  jurisdiction,  are  conclusive. 
In  the  other  case,  where  there  was  simply  an  arrest  and 
commitment  by  authority  of  a  commissioner,  that  propo- 
sition would  not  have  decided  the  case ;  for  the  authori- 
ties hereinbefore  cited  show,  that  it  is  now  the  established 
doctrine,  however  much  it  may  have  been  controverted  in 
the  past,  that  the  commitment  of  one  to  answer  before  a 
court  for  an  offense  does  not  involve  the  exercise  of  judi- 
cial power.  Although  an  offender  may  have  been  com- 
mitted by  a  commissioner,  to  answer  a  charge,  the  truth  of 
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the  accusation1  may  be  investigated  on  habeas  corpus  issued 
by  a  judge  of  a  Federal  court,  and  also  by  a  State  judge, 
if  he  has  a  concurrence  of  jurisdiction. — See  particularly 
the  opinion  of  Judge  Grier,  in  the  case  of  Jenkins  and 
Crosson,  reported  in  the  Araer.  Law  Reg.  for  January, 
1854,  p.  144.  In  order  to  cover  both  cases,  it  was,  there- 
fore, necessary  for  the  supreme  court  of  the  United  States 
to  find  some  broader  principle ;  and  it  seems  to  me  thai? 
they  have  laid  down  the  only  principle  which  could  hav6 
controverted  the  State  jurisdiction  in  both  cases. 

But  it  may  be  said,  that  the  court  should  have  restricted 
its  doctrine  to  the  very  facts  of  the  case,  and,  instead  of 
announcing  the  broad  and  comprehensive  principle,  that 
the  jurisdiction  of  the  general  and  State  governments  are 
as  distinct  as  if  separated  by  visible  marks-r-that  neither 
can  cross  the  line  which  divides  their  jurisdictions,  and  t 
that,  therefore,  a  State  tribunal  can:  not  interfere  with  the 
custody  of  One  held  under  the  authority  of  the  United 
States — should  have  emasculated  the  principle,  by  adding 
the  proviso,  that  its  application  should  be  confined  to  cases 
of  imprisonment  under  the  warrant  of  a  commissioner,  or 
under  a  conviction  in  a  Federal  court.  It  is  not  right  to 
denounce  the  statement  of  a  principle  as  an  obiter  dictum, 
because  it  is  large  enough  to  cover  other  cases  than  those 
decided.  To  do  so,  would  banish  from  the  bench  the 
assertion  of  those  comprehensive  and  leading  doctrines 
which  give  stability  and  harmony  to  jurisprudence,  and 
require  the  judicial  mind  always  to  present  principle  nar- 
rowed down  by  the  facts  of  the  particular  ease,  arid  therer 
fore  unfitted  to  be  a  rule  of  conduct  in  the  affairs  of  life. 
The  great  doctrine  stated  by  the  supreme  court  of  the 
United  States  was  applicable  to  the  cases  decided,  and  con- 
trolled their  decision.  It  is,  therefore,  not  an  obiter  dictum. 

As  the  result  of  my  long  review  of  the  decisions  grow 
ing,  directly  and  indirectly,  out  of  the  fugitive -slave  law, 
I  confidently  assume,  that  the  principle  which  I  have  as- 
serted is  fully  supported  by  them,  and  that  it  has  the  sanc- 
tion of  the  supreme  court  of  the  United  States,  which, 
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under  the  old  system  of  government,  would  have  been  a 
commanding  authority.  I  admit,  as  I  have  heretofore  done, 
that  many  State  decisions — in  New  York,  New  Hampshire, 
Massachusetts,  Pennsylvania,  Maryland,  and  Virginia — 
maintained  the  power  of  State  courts  to  interfere  with  the 
custody  of  persons  held  under  the  authority  of  the  United 
States.  Many  of  those  cases  are  noticed  in  my  former 
opinion,  and  they  are  collated  by  Hurd  in  his  work  on 
Habeas  Corpus.  All  the  State  courts  did  not  decide  the 
same  way.  The  question  seems  to  have  been  decided  both 
ways  in  Georgia.  So,  also,  the  decisions  were  contradic- 
tory in  South  Carolina. — Ehocles*  case,  12  Niles*  K.  264;  In 
tlie  matter  of,Merritt,  5  Amer.  Law  Journal,  497.  In  the 
former  of  those  cases,  Judge  Cheves  delivered  an  able 
opinion,  controverting  the  State  jurisdiction.  In  the  lat- 
ter, Judge  Nott  recognized  the  jurisdiction,  without 
noticing  the  point.  So,  also,  in  North  Carolina,  the  juris- 
diction was  exercised  without  any  notice  or  discussion  of 
the  question. — Ex  parte  Mason,  I  Mur.  326.  In  New  Jer- 
sey, Judge  Southard,  speaking  for  the  court,  avoids  the 
question  of  jurisdiction ;  but  for  himself  remarks,  that  it 
would  require  a  "great  straggle  of  feeling  and  judgment 
for  him  to  ever  arrive  at  the  point  where  he  would  be  pre- 
pared to  deny  the  State  jurisdiction*" — State  v.  Brearly. 
2  Southard,  555. 

In  the  Federal  courts,  the  jurisdiction  of  the  State  courts 
was  never  acknowledged.  In  Veremaitr's  case  it  was  ex- 
pressly denied.— Hurd  on  Habeas  Corpus,  197.  In  the 
case  of  Keeler,  (Hempstead's  R.  306.)  it  was  doubted,  if  not 
denied.  No  American  law-writer  has  conceded  the  juris- 
diction, except  Mr.  Hurd,  whose  book  was  written  in  Ohio, 
in  1858,  during  the  struggle  of  the  State  courts,  in  the 
non-slaveholding  States,  to  defeat  the  enforcement  of  the 
fugitive-slave  act ;  and  who  exhibits  his  own  proclivities, 
by  the  expression  of  doubts  as  to  the  constitutionality  of 
that  act — pp.  648,  649.  Chancellor  Kent  as  a  judge  in 
New  York  denied  the  State  jurisdiction,  and  afterwards  in 
his  commentary  only  yielded  the  point  to  a  later  decision 
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in  that  State  so  far  as  to  say,  "the  question  was  therefore 
settled  in  favor  of  a  concurrent  jurisdiction  in  that  case, 
and  there  has  been  a  similar  decision  and  practice  by  the 
courts  of  other  States" ;  but  there  is  no  evidence  that  he 
ever  abandoned  the  views  expressed  by  him  from  the 
bench. — Fergtison's  case,  9  Johns.  R.  239;  In  the  matter  of 
Stacy,  10  ib.  328;  1  Kent's  Com.  401.  Sergeant,  in  his 
work  on  Constitutional  Law,  (p.  283,)  treats  the  question 
as  unsettled,  and  contents  himself  with  giving  the  decis- 
ions on  both  sides  of  it.  In  Duer's  Treatise  on  Constitu- 
tional Jurisprudence,  (p.  180,)  published  in  1856,  the  sub- 
ject is  thus  disposed  of:  "Under  what  circumstances,  and 
how  far,  the  judges  of  the  State  courts  have  power  to 
issue  a  habeas  corpus  and  decide  on  the  validity  of  a  com- 
mitment or  detainer  under  the  authority  of  the  national 
government,  are  questions  which  have  been  variously  de- 
termined in  the  States,  and  never  definitely  settled  in  the 
supreme  court  of  the  United  States,  where  the  ultimate 
right  of  determining  them  resides."  In  1842,  Conkling's 
Treatise  on  the  Jurisdiction  of  the  Federal  Courts  issued 
from  the  press.  That  work,  in  reference  to  this  subject, 
employs  the  following  language:  "Whether,  and  if  so  un- 
der what  circumstances,  the  judges  of  State  courts  can 
rightfully  exercise  this  power,  are  questions  which  have 
been  variously  decided  in  the  courts  of  the  several  States. 
It  seems  to  have  been  agreed  on  all  hands,  however,  that 
admitting  the  power  to  exist,  it  ought  to  be  exercised  with 
great  caution  and  reserve ;  and  among  the  advocates  of  the 
power  it  has  generally  been  supposed,  that  it  ought  to  be 
limited  to  the  inquiry,  whether  the  court  or  officer,  in  vir- 
tue of  whose  process  or  order  the  prisoner  was  confined, 
had  jurisdiction  of  the  case."  In  this  unsettled  condition 
the  supreme  court  of  the  United  States  found  the  question 
in  1858,  when  it  decided  the  case  of  Ableman  v.  Sooth. 
That  decision,  on  account  of  the  high  character  for  learn- 
ing, integrity,  and  patriotism  of  the  judges,  the  relation  in 
which  the  court  stood  to  other  tribunals,  and  the  sound 
•  reasoning  which  it  developed,  ought  to  have  settled  the 
32 
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question;  and  in  all  probability  the  point  would  never 
again  .have  been  agitated,  if  we  had  continued  to  occupy 
our  former  relation  to  the  United  States.  Tempora  mutan- 
tur,  nos  ct  mutamur  in  illis. 

Ingenuity  may  suggest  the  reply  to  my  argument,  that 
the  conscript  law  bestows  no  authority  to  enroll  those  who 
are  exempt  for  any  of  the  reasons  specified  in  the  law;  and 
that,  therefore,  the  officer  who  visits  conscription  on  one 
not  liable,  does  not  $ct  under  the  authority  of  the  govern- 
ment of  the  Confederate  States.  To  this  reply  I  rejoin, 
that  there  is  a  necessarily  implied  authority  in  the  officer 
to  determine  who  are  amenable  to  conscription  ;  for  how 
can  he  enroll  those  liable,  and  exempt  Jhose  not  liable, 
without  determining  who  belong  to  the  respective  classes? 
The  officer,  in  ascertaining  who  are  wTithin  the  age  of  con- 
scription, as  clearly  exercises  an  authority  bestowed  by  act 
of  congress,  as  he  does  in  enrolling  a  man  of  undisputed 
liability.  A  youth  is  presented  to  an  enrolling  officer;  his 
age  is  doubtful ;  the  law  commands  the  officer  to  enroll 
him,  if  he  is  eighteen  years  of  age  ;  the  officer  does  not 
know  whether  he  is  of  that  age;,  must  he,  because  he  is 
thus  uninformed,  discharge  the  young  man?  He  must  do 
so,  unless  he  has  authority  under  the  law  to  investigate 
the  question  of  age;  for,  as  an  officer,  he  can  do  nothing 
for  which  the  law  does  not  afford  a  warrant.  The  -au- 
thority to  determine  the  question  of  liability  to  conscrip- 
tion is  necessarily  involved  in  the  power  to  conscribe;  for 
there  can  be  no  conscription  without  the  ascertainment  of 
its  proper  subjects.  Aii  officer  must  have  the  power  ne- 
cessary to  discharge  his  duty.  Certainly  the  officer  may 
err;  so  may  all  the  officers  of  the  general  government — 
the  collector  of  customs,  the  post-master-general,  the  com- 
missioner who  commits  persons  held  to  have  violated  the 
criminal  law,  and  all  others  who  exercise  powers  which 
concern  the  pecuniary  interest,  the  property,  or  the  lib- 
erty of  the  citizen  ;  yet  it  will  scarcely  be  contended,  that 
it  is  the  province  of  a  State  tribunal  to  visit  a  controlling 
authority  over  those  officers,  in  order  to  coerce  the  correc- , 


JANUARY  TERM,  1S63. 499 

Ex  piirte  Hill,  in  rt-  Annistead  v.  (Jon  federate  .Stsites. 


tion  of  their  errors.  One  government  cannot  thus  control 
the  officers  of  a  co-ordinate  government.  If  it  can,  the 
two  governments  are  not  co-ordinate  and  equal  within 
their  proper  spheres — the  latter  is  subordinate  and  inferior 
to  the  former. 

If  the  officer  charged  with  the  execution  of  the  con- 
script law  has  no  authority  to  decide  the  question  of  liabil- 
ity to  conscription,  it  is  competent  for  any  State  officer, 
authorized  to  issue  a  writ  of  habeas  corpus,  to  treat  every 
enrollment  as  a  nullity,  and  to  discharge  every  man 
enrolled,  when  in  his  judgment  there  was  not  a  liability. 
The  officer  becomes  liable  to  a  coriviction  for  false  impris- 
onment, if  a  State  court  differs  from  him  upon  the  question 
which  he  is  bound  to  decide.  He  may  have  decided  and 
acted  precisely  as  he  thought  to  be  right,  and  as  the  judi- 
cial tribunals  of  the  government,  whose  officer  he  was, 
would  approve  ;  and  yet  lie  may  be  punished  as  a  criminal, 
because  some  judicial  officer  of  another  government  enter- 
tained a  different  opinion.  An  army  raised  in  a  particular 
State,  and  deemed  liable  to  conscription  by  the  executive 
and  judicial  departments  of  the  Confederate  government, 
and  of  the  State  where  it  was  raised,  may,  upon  reaching 
some  other  part  of  the  Confederacy,  find  some  officer,  clothed 
by  the  State  law  .with  power  to  issue  the  writ  of  habeas 
corpus,  whose  peculiar  views  will  lead  him  to  disband  the 
army  in  a  day.  The  tribunals  of  a  single  State,  differing 
from  those  of  the  Confederate  States  and  of  every  other 
State,  may  utterly  subvert  the  application  of  the  power  to 
raise  armies  to  that  State.  They  may  even  invite  the  peo- 
ple from  other  States,  by  peculiar  rulings,  to  fly  to  their 
jurisdiction  as  a  shelter  from  the  enforcement  of  the  law. 
It  is  to  be  apprehended  that  our  government  will  not  be 
permitted  to  pnss  through  its  infancy,  without  experiencing 
some  or  all  of  the  ruinous  consequences  which  are  (as  I 
believe)  probable  results  of  the  proposition,  that  State 
courts  have  the  jurisdiction  claimed  for  them. 

Congress  has  power,  granted  by  the  constitution,  to  sus- 
pend the  privilege  of  the  writ  of  liabeas  corpus,  when,  in 
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cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it. — Constitution  of  the  United  States,  art.  I,  ^  9,  ^  2 ; 
Constitution  of  the  Confederate  States,  art.  I,  §  9,  ^  3. 
An  unavoidable  sequence  of  the  proposition,  that  there 
is  a  concurrent  jurisdiction  in  the  State  tribunals,  in  refer- 
ence to  the  custody  of  persons  held  under  the  authority  of 
the  general  government,  is,  that  the  suspension  by  congress 
applies  to  State  courts  and  judges.  Upon  the  hypothesis 
of  the  concurrent  jurisdiction,  the  suspension  would  be 
utterly  vain  and  nugatory,  unless  it  affected  State  tribu- 
nals ;  for,  if  it  were  restricted  to  the  tribunals  of  the  gen- 
eral government,  an  applicant  for  relief  under  the  writ 
would  only  find  it  necessary  to  address  his  prayer  to  a  judi- 
cial officer  of  the  State,  instead  of  the  Confederate  States. 
I  am  not  prepared  to  admit,  that  the  framers  of  the  consti- 
tution ever  intended  to  subject  the  use  of  the  great  reme- 
dial writ  of  habeas  corpus  by  the  States,  to  the  control  of 
another  government.  Habeas  corpus  is  the  instrument  by 
which  the  State  tribunals  redress  wrongs,  varied  and  exten- 
sive in  their  character,  which  cannot  affect  the  general 
government,  either  in  peace  or  in  war,  in  times  of  domestic 
quietude  or  rebellion.  I  do  not  think  that  the  convention 
which  framed  the  constitution  aimed  to  bestow  any  author- 
ity to  interfere  with  the  use  of  that  writ  by  the  State 
judges.  The  object  of  the  States  was  to  delegate  only 
such  powers  as  would  enable  the  government  "to  do  that 
which  either  could  not  be  done  at  all,  or  as  safely  and  well 
done  by  them  as  by  a  joint  government  of  all."  In  the 
clause  in  reference  to  habeas  corpus,  there  is  a  great  depar- 
ture from  that  prime  object,  if  it  be  understood  to  apply 
to  the  employment  of  that  writ  by  the  State  tribunals. 

As  the  writ  of  habeas  corpus  was  never  suspended  by 
the  government  of  the  United  States  before  the  secession  of 
the  southern  States,  we  can  find  in  its  annals  no  decision 
upon  the  exact  question  in  hand.  Nevertheless,  I  think 
Chief-Justice  Marshall  and  Chancellor  Kent  have  announced 
a  principle  irreconcilable  with  the  supposition  that  con- 
gress can  suspend  the  issue  of  the  writ  by  State  judges. 
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The  former  of  those  two  eminent  jurists,  in  Baron  v.  The 
Mayor  &c.  of  Baltimore,  (7  Peters,  247,)  used  the  follow 
ing  language  :  "The  constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  States,  for  their  own 
government,  and  not  for  the  government  of  the  individual 
States.  Each  State  established  a  constitution  for  itself, 
and  in  that  constitution-  provided  such  limitations  and 
restrictions  on  the  powers  of  its  particulor  government  as 
they  supposed  best  adapted  to  their  situation,  and  best 
calculated  to  promote  their  interests.  The  powers  they 
conferred  upon  the  government  were  to  be  exercised  by 
itself;  and  the  limitations  on  power,  if  expressed  in  gen- 
eral terms,  are  naturally,  and  we  think  necessarily,  applica- 
ble to  the  government  created  by  the  instrument.  They 
are  limitations  of  power  granted  in  the  instrument  itself; 
not  of  distinct  governments,  framed  by  different  persons, 
and  for  different  purposes."  In  the  same  opinion,  the  prin- 
ciple is  distinctly  stated,  that  no  limitation  of  the  action  of 
the  government  of  the  United  States  on  the  people  would 
apply  to  the  State  governments,  unless  expressed  in  terms  ; 
and  that  in  every  inhibition  in  the  9th  and  10th  articles  of 
the  constitution,  intended  to  act  on  State  power,  words  are 
employed  which  directly  express  that  intent.  Chancellor 
Kent's  views  upon  the  same  subject  a*re  thus  expressed : 
"As  the  constitution  of  the  United  States  was  ordained  and 
established  by  the  people  of  the  United  States  for  their  own 
government  as  a  nation,  and  not  for  the  government  of  the 
individual  States,  the  powers  conferred,  and  the  limitations 
on  power  contained  in  that  instrument,  are  applicable  to 
the  government  of  the  United  States,  and  the  limitations 
do  not  apply  to  the  State  governments  except  in  express 
terms.  *  *  The  people  of  the  respective  States  are  left 
to  create  such  restrictions  on  the  exercise  of  the  power  of 
their  particular  governments,  as  they  may  think  proper , 
and  restrictions  by  the  constitution  of  the  United  States, 
on  the  exercise  of  power  by  the  individual  States,  in  cases 
not  consistent  with  the  objects  and  policy  of  the  powers 
vested  in  the  Union,  are  expressly  enumerated." — See,  also, 
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In  the  matter  of  Smith,  10  Wend.  449  ;  Livingston  v.  Mayor 
of  N.  Y.,  S  ib.  85-100 ;  Barker  v.  People,  3  Cow.  G3G-700  ; 
Murpliy  v.  People,  2  Co  wen,  315— .,20  ;  Notes  v.  State, 
24  Ala.  G72-G90  ;  Boring  v.  Williams,  17  Ala.  510-5 1G. 

Whilethe  provision  of  the  constitution  implies  an  author- 
ity to  suspend  the  privilege  of  the  writ  of  habeas  corpus, 
it  restricts  that  authority  to  occasions  when,  in  cases  of  re- 
bellion and  invasion,  the  public  safety  may  require  it  ; 
and  it  likewise  restricts  judicial  authority  by  a  prohibition 
to  relieve  under  the  writ,  when  there  is  a  constitutional 
suspension.  I  cannot  perceive  how  this  limitation  of  judi- 
cial authority  can,  consistently  with  the  principle  stated 
by  Chief-Justice  Marshall  and  Chancellor  Kent,  be  made 
to  apply  to  the  judicial  department  of  the  State  govern- 
ment. A  theory,  which  necessitates  the  imposition  of 
such  a  restriction  upon  the  authority  and  power  of  Stute 
judges,  can  not,  it  seems  to  me,  be  correct. 

If  it  be  understood  that  the  State  judges  cannot  dis- 
charge persons  held  under  the  authority  of  the  Confederate 
States,  perfect  harmony  in  the  operation  of  the  two  sys- 
tems is  preserved.  Neither  the  States  collide  with  the 
general  government,  when  it,  in  the  exercise  of  its  power?, 
takes  a  person  into  custody  ;  nor  the  latter  with  the  States 
when  exercising  their  proper  judicial  functions.  And  the 
States  will  be  left,  as  it  was  intended  they  should,  in  the 
undisturbed  exercise  of  powers,  extending  "  to  all  the 
objects  which,  in  the  ordinary  course  of  affairs,  concern 
the  lives,  liberties,  and  properties  of  the  people,  and  the 
internal  order,  improvement,  and  prosperity  of  the  State." 
Federalist,  No.  XLV,  216. 

The  privilege  of  interfering  with  the  general  govern- 
ment, in  the  execution  of  its  laws,  is  no  compensation  to 
the  impaired  and  wounded  sovereignty  of  the  States,  for 
the  concession  to  another  power  of  the  authority  to  sus- 
pend the  right  of  their  citizens  to  obtain  the  writ  of  habeas 
corpus  from  their  judges. 

This  question,  so  far  as  I  have  discovered,  was  noticed  in 
only  one  of  the  State  conventions,  which  ratified  the  con- 
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stitution  of  the  United  States.  In  the  Massachusetts  con- 
vention, Judije  Sumner,  discussing  the  clause  as  to  the  sus- 

'  O  '  Cj 

pension  of  the  writ  of  habeas  corpus,  said :  "Congress 
have  only  power  to  suspend  the  privilege  to  persons  com- 
mitted by  their  authority.  A  person  committed  under 
authority  of  the  States  will  still  have  a  right  to  the  writ." 
2  Elliott's  Debates- 109. 

I  concede,  and  never  intended  to  be  understood  as  con- 
troverting, the  authority  of  the  State  courts  to  inquire  into 
the  cause  of  imprisonment  of  the  citizens  of  the  State.  On 
the  contrary,  I  hold,  as  do  all  the  authorities,  that  a  State 
judge  ought  to  take  jurisdiction,  until  he  ascertains  that 
the  petitioner  is  'held  under  the  authority  of  the  Confed- 
erate Siates ;  and  that  as  soon  as  he  is  so  informed,  whether 
by  the  petition  itself,  or  the  subsequent  proceedings,  he 
ought  to  repudiate  the  cause. — Ableman  v. -Booth,  supra  f. 
also,  Sims1  case,'  7  Cush.  285 ;  Watkins*  case,  3  Peters, 
204  ;  Ex  parte  Passmore  Wlliamson,  Amer.'  Law  Register 
for  November  and  December,  1S55,  vol.  4,  p.  31. 

I  fully  concur  with  my  brother  STONE  in  the  conclusion 
attained  by  him  in  the  Dudley  case.  I  concur  with  him, 
also,  in  his  construction  of  the  law  and  regulations  on  the 
subject  of  substitution.  As  far  as  the  question  of  jurisdic- 
tion is  Concerned,  I  rest  my  conclusion  upon  my  own  argu- 
ment, and  do  not  assent  to  the  reasoning  which  concedes 
jurisdiction  to  the  State  courts  in  some  cases,  and  denies  it 
in  others. 

This  opinion  has  been  swelled  to  a  great  length  by  the 
numerous  and  extended  quotations  made  in  it.  My  apol- 
ogy for  this- is,  that  I  have  felt  solicitous  to  vindicate  my 
position  with  the  bar  of  the  State  ;  and  I  thought  it  would 
be  better  to  make  the  literal  extracts  found  in  this  opinion, 
because  many  belonging  to  the  profession  may  not  have 
the  time  or  opportunity  to  examine  the  works  from  which 
the  quotations  are  made.  At  the  time  when  I  wrote  my 
first  opinion,  there  had  been  only  one  or  two  adjudications 
upon  the  subject  in  the  Confederate  States.  The  question 
has  been  now,  expressly  and  by  implication,  passed  upon 
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by  several  of  the  appellate  State  tribunals  in  our  Confed- 
eracy ;  and  in  no  case  known  to  me  has  an  appellate  State 
court  sustained  the  doctrine  which  I  maintain.  Both  ot 
my  brother  judges  differ  from  me.  There  has  not  yet  been 
established  a  supreme  court  of  the  Confederacy,  which 
could  serve  as  a  common  arbiter,  to  whose  decision  all 
would  submit.  Under  the  circumstances  described,  I  must 
treat  the  question  as  settled  for  the  present ;  and  although 
not  convinced  of  any  error  in  my  reasoning  and  conclu- 
sions, I  shall,  so  long  as  those  circumstances  continue  to 
exist,  suffer  the  State  jurisdiction  to  be  exercised,  to  the 
/  extent  agreed  upon  by  this  court,  without  further  con- 
troversy. 

R.  W.  WALKER,  J. — This  case  presents  the  question 
of  the  power  of  the  State  courts  to  discharge,  on  Jiabeas 
corpits,  persons  illegally  held  in  custody  by  the  enrolling 
officers  of  theConfederate  States,  under  the  asserted  author- 
ity of  the  acts  of  congress  popularly  known  as  the  "con- 
script laws."  I  am  strongly  inclined  to  the  opinion,  that 
the  jurisdiction  of  the  State  courts  to  issue  the  writ 
of  habeas  corpus,  to  bring  in  persons  held  as  conscripts 
under  the  alleged  authority  of  these  laws,  and  to  try  the 
lawfulness  of  their  detention,  is  concurrent  and  co-eoctensive 
with  the  jurisdiction  of  the  Confederate  courts  in  the  prem- 
ises. At  all  events,  I  am  thoroughly  satisfied,  that  when- 
ever a  person  in  the  custody  of  an  enrolling  officer  in  this 
State  shows  that  he  belongs  to  any  one  of  the  classes  of 
persons  expressly  "  exempted  "  from  military  service  by 
the  laws  of  congress  ;  or  that,  having  furnished  a  substitute, 
he  has  obtained  a  discharge,  which  is  still  valid  and  opera- 
tive ;  or  that  he  is  not  of  conscript  age ;  or  that,  because  of 
non-residence,  color,  or  other  legitimate  reason,  the  law  of 
conscription  does  not  apply  to  him,  it  is  not  only  the 
right,  but  the  sacred  duty  of  the  judges  of  the  State  courts, 
to  discharge  him  on  habeas  corptts. 

The  only  question  necessarily  presented,  and,  as  I  under- 
stand it,  the  only  question  actually  decided  in  Ex  parte 
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Hill,  at  the  last  term,  (in  which  I  did  not  sit,)  was  as  to 
the  jurisdiction  of  the  State  courts,  on  habeas  corpus,' to 
discharge  on  the  ground  of  physical  incapacity,  persons  in 
the  custody  of  the  enrolling  officer,  who  fail  to  show  that 
they  have  been  "  held  unfit  for  military  service,  by  reason 
of  bodily  incapacity,  under  rules  prescribed  by  the  secre- 
tary of  war."  On  that  question  I  prefer  to  withhold  an 
opinion  for  the  present ;  contenting  myself  with  saying, 
that  if  the  State  courts  have  no  power  to  discharge  in 
such  a  case,  it  must  be  because  a  person  who  has  not  been 
"  held  unfit  for  military  service,  by  reason  of  bodily  inca- 
pacity, under  rules  prescribed  by  the  secretary  of  war,"  is 
not  legally  exempt  from  conscription,  although  he  may  be 
in  fact  unfit  for  military  service  on  account  of  such  inca- 
pacity. If  that  be  so,  the  enrollment  and  detention  of  such 
a  person  as  a  conscript  are  authorized  by  law ;  and,  conse- 
quently, the  judges  of  the  Confederate  courts  would  not, 
any  more  than  those  of  the  State  courts,  have  power  to 
discharge  him  on  habeas  corpus. 

The  application  for  the  prohibition  is  placed  upon  the 
ground,  that  the  probate  judge,  in  issuing  the  writ  of 
habeas  corpus,  and  taking  cogizance  of  the  matters  therein 
mentioned,  has  "acted  without  authority  of  law,  and 
usurped  jurisdiction  of  matters  which  are  only  cognizable 
before  the  judicial  or  military  tribunals  of  the  Confederate 
States."  I  think  it  should  be  overruled,  even  if  it  should 
appear  that  the  state  of  facts  set  forth  in  the  petition  for 
habeas  corpus  does  not  with  complete  certainty  exclude  the 
idea  that  the  petitioner  may  be  now  liable  to  enrollment. 
The  writ  of  prohibition  ought  not  to  be  granted  in  such  a 
case,  unless  it  is  plainly  shown  that  the  judge  was  pro- 
ceeding to  try  a  question,  or  exercise  an  authority,  out  of 
his  iurisdiction. 

As  the  subject  is  one  of  the  gravest  import,  and  as  the 
state  of  my  health  disables  me  at  present  from  stating  at 
large  the  grounds  of  my  opinion  as  to  the  existence  and 
extent  of  the  jurisdiction  of  the  State  courts,  on  habeas  cor- 
pus, in  cases  arising  under  the  conscription  laws,  I  wish  to 
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reserve  the  privilege  of  preparing  and  filing  hereafter 
another  opinion  in  this  case,  in  which  I  will  express  more 
fully  my  views  on  this  interesting  and  important  question. 

NOTE  BY  THE  REPORTER. — The  foregoing  opinion  of  R. 
W.  WALKER,  J  ,  applies  only  to  Armistead's  case,  and 
seems  to  exclude  the  expression  of  an  opinion  in  Dudley's 
case.  But  Judge  W.  afterwards"  instructed  the  reporter,  in 
publishing  the  cases,  to  state  that  he  dissented  from  the 
decision  of  the  court  in  the  latter  case,  unless,  in  the  mean- 
time, he  himself  prepared  and  tiled  another  opinion, 
expressing  more  fully  his  views. 


GOTTEN  ''vs.  BRADLEY. 

[ACTION  ON  BILL  OP  EXCHANGE  BETWEEN  ENDORSERS.] 

1.  Payment  of  bill  by  endorser. — The  payment  of  a  bill  of  exchange  by 
an    endorser,  or  of  a  judgment   which   has   been   rendered   thereon 
against  a  prior  endorser,  does  not  extinguish  the  bill  as  between  him 
and  such  prior  endorser,  but  gives  him  a  right  of  action  on  it  as  fully 
as  if  he  had  never  endorsed  it. 

2.  Presumption  in  faror  of  judgment. — When  a  plea,  which  was  struck 
out  on  motion  in  the  primary  court,  is  nowhere  set  out  in  the  record, 
the  appellate  court  will  presume  that  it  was  of  such  character  as  jus- 
tified that  action. 

,3.  Construction  of  bill  of  exceptions. — A  recital  in  the  bill  of  exceptions, 
that  "  the  court  decided"  certain  legal  propositions,  is  not  sufficient  to 
show  that  such  decision*  were  given  as  instructions  to  the  jury. 

APPEAL  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  S.  D;  HALE. 

THE  complaint  in  this  ease  was  in  the  following  words: 

"  Joseph  C.  Bradley  \      The  plaintiff  claims  of  the  de- 

rs.  >  fendant  thirty-eight  hundred  dol- 

Edward  Gotten.     )  lars,  due  on  a  certain  foreign  bill 

of  exchange,  which  was  drawn  by  David  Larkin,  dated  Lar- 
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kinsville,  Alabama,  April  21,  18-55,  on  Messrs.  Bradley, 
Wilson  &  Co.,  New  Orleans,  La.,  for  the  payment  of 
twenty-seven  hundred  dollars,  four  months  after  the  date 
thereof,  to  the  defendant,  by  whom  it  was  endorsed  .to 
William  R.  Larkin,  Who  endorsed  it  to  Dillard  &  Ledbetter, 
who  ei  dorsed  it  to  the  plaintiff';  and  said  bill,  not  being 
paid  at  maturity,  was  duly  protested;  of  which  the  de- 
fendant had  due  notice.  Said  bill,  with  damages  and  in- 
terest due  thereon,  is  still  unpaid." 

"  On  the  trial  of  the  cause,"  as  the  bill  of  exceptions 
states,  "  upon  the  issue  joined  on  the  pleas  of  payment  and 
the  genera]  issue,  (the  plea  of  pendency  of.  former  suit  be- 
ing struck  out  on  the  motion  of  plaintiff,)  the  plaintiff 
offered  in  evidence  the  bill  of  exchange,  with  the  endorse- 
ments thereon,  on  which  the  suit  was  founded,  marked 
'Exhibit  A,'  and  the  protest,  marked  'Exhibit  B;'  and  the 
defendant  offered  in  evidence  a  transcript  from  the  records 
of  the  district  court  of  the  United  States  at  Jrluntsville, 
marked  'Exhibit  C.'  "  (This  transcript  showed  the  rendition 
of  a  judgment  by  said  district  court,  on  the  15th  Novem- 
ber, 1855,  in  favor  of  the  State  Bank  of  South  Carolina, 
as  the  endorsee  of  Joseph  C.  Bradley,  against  Dillard  & 
Ledbetter,  as  the  endorsers  of  the  bill  of  exchange  here 
sued  on;  the  issue  of  an  execution  on  said  judgment,  and 
the  payment  and  satisfaction  of  the  execution,  except  as  to 
the  costs.)  "The  defendant  introduced  R.  C.  Brickell  as  a 
v  witness,  who  was  the  plaintiff's  attorney,  and  who  testified, 
that  said  bill  of  exchange  described  and  sued  on  in  said 
transcript  was  the  same  bill  here  sued  on;  that  suit  was 
instituted  on  said  bill,  in  said  district  court,  against  the 
defendant  in  this  suit,  prior  to  the  institution  of  this  suit, 
and  that  said  suit  in  the  district  court  is  still  pending. 
Said  Brickell  also  stated,  as  the  witness  of  the  plaintiff, 
that  said  plaintiff' paid  said  judgment  against  Dillard  &  Led- 
better ;  that  the  plaintiff  in  that  judgment  thereupon  sur- 
rendered said  bill  of  exchange  to  him  ;  and  that  said  suit 
in  the  district  court  was  pending  against  said  defendant  for 
costs  only.  On  this  testimony,  the  court  decided,  that  the 
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bill,  endorsements,  and  protest,  were  sufficient  to  fix  a 
prima^facie  liability  of  the  party, — it  being  admitted,  that 
Larkinsville,  to  which  the  notice  of  protest  was  sent,  was 
the  post-office  of  the  defendant ;  that  the  testimony  of  said 
Brickell  in  behalf  of  the  plaintiff,  although  objected  to  by 
the  defendant,  was  competent ;  and  that  although  plaintiff 
was  a  subsequent  endorser  to  Dillard  &  Ledbetter,  and  said 
transcript  showed  a  satisfaction,  still  plaintiff  was  entitled 
to  recover  upon  the  testimony ;  to  all  which  rulings  and 
decisions  of  the  court  the  defendant  excepted." 

The  errors  assigned  are:  1st,  that  the  court  erred  in 
striking  out  the  plea  of  pendency  of  a  former  action ;  2d, 
the  decision  of  the  court  that  the  testimony  of  Brickell 
was  competent ;  and,  3d,  the  decision  that  the  plaintiff  was 
entitled  to  recover  on  the  testimony. 

S.  D.  J.  MOORE,  for  appellant. 
R.  C.  BRICKELL,  contra. 

*""  +•'    ~ 

A.  J.  WALKER,  C.  J.— The  payment  of  a  bill  of  ex- 
change, by  an  endorser  to  his  endorsee,  does  not  extinguish 
the  bill,  as  between  the  endorser,  who  makes  the  payment, 
and  the  parties  who  stand  before  him  in  the  order  of  liabil- 
ity.— Story  on  Bills,  541,  $  422 ;  Byles  on  Bills,  m.  pp. 
174,  175,  176,  184 ;  Chitty  on  Bills,  m.  p.  424,  note  3  ; 
Kirksey  v.  Bates,  I  Ala.  303 ;  Edwards  on  Bills,  534 ; 
Earbee  v.  Wolfe  &  Clark,  1  Ala.  366  ;  Wallace  v.  Branch 
Bank  of  Mobile,  1  Ala.  565 ;  Herndon  v.  Taylor,  6  Ala. 
461  ;  United  States  v.  Barker,  I  Paine,  161  ;  Picqttet  v. 
Curtis,  1  Sumner,  478  ;  Bell  v.  Moreliead,  1  Marsh,  158 ; 
3  Kent,  m.  p.  89. 

Notwithstanding  the  rendition  of  judgment  against  Dil- 
lard &  Ledbetter,  Bradley,  the  subsequent  endorser,  re- 
mained liable  to  his  endorsee,  and  had  a  right  to  pay  off 
the  bill,  to  take  it  up,  and  to  maintain  an  action  against 
any  of  the  prior  parties.  Instead  of  merely  paying  the 
bill  of  exchange,  he  satisfied  a  judgment  which  had  been 
rendered  against  his  endorser,  in  favor  of  his  endorsee. 
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This  payment  necessarily  involved  a  payment  of  the  bill, 
upon  which  the  judgment  was  founded.  We  cannot  per- 
ceive any  reason  why  Bradley  should  be  deprived  of  his 
right  of  action  against  the  prior  parties,  which  would  re- 
sult from  his  paying  oft  and  taking  up  the  bill,  because  he 
has,  besides  taking  up  the  bill,  satisfied  the  judgment.  If 
the  payment  had  been  made  by  Dillard  &  Ledbetter,  Brad- 
ley's  endorsers,  the  property  of  the  bill  would  have  enured 
to  them  ;  but  the  payment  is  not  by  them,  either  in  fact  or 
by  intendment  of  law,  because  it  was  made  upon  a  judg- 
ment against  them. 

This  is  not  the  case  of  one  man  seeking  by  his  voluntary 
act  to  make  another  his  debtor.  It  is  a  legal  right  of  an 
endorser  to  pay  off  and  take  up  the  bill;  and  thereupon  he 
becomes  the  owner,  and  invested  with  a  right  of  action 
against  the  respective  parties  standing  before  him,  as  com- 
pletely as  he  was  before  he  endorsed  the  paper.  Having 
taken  up  the  bill,  he  proceeds  upon  it,  and  does  not  sue  as 
assignee  of  the  subsequent  party  to  whom  he  paid  it.  Dil- 
lard &  Ledbetter  were  discharged  from  the  judgment 
against  them,  by  Bradley's  payment  of  it ;  but  we  appre- 
hend they  were  not  discharged  from  liability  upon  the  bill 
to  their  endorsee.  But,  if  they  were  so  discharged,  it 
would  not  affect  the  liability  of  the  antecedent  parties. 
The  discharge  of  a  subsequent,  does  not  discharge  a  prior 
party  to  a  bill.— Byles  on  Bills,  190,  187  ;  Chitty  on  Bills, 
m.  p.  418.  We  think  the  argument  for  the  appellant,  that 
the  plaintiff,  upon  the  facts  stated  in  the  bill  of  exceptions, 
has  no  right  of  action,  is  altogether  untenable. 

[2.]  We  cannot  discover  that  the  court  erred  in  striking 
out  the  plea  of  pendency  of  a  former  suit.  The  plea  is  not 
set  out ;  and  in  the  absence  of  all  information  as  to  what 
it  contained,  we  must  presume  that  it  was  of  such  charac- 
ter as  justified  the  action  of  the  court,  .r,  •,  K 

[3.]  It  is  objected,  that  the  court,  in  a  charge  to  the 
jury,  assumed  the  credibility  of  the  parol  evidence.  We 
do  not  understand  the  bill  of  exceptions  to  show  any 
charge  by  the  court.  It  says,  that  the  court  decided  certain 
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things;  but  those  decisions  mtiy  have  been  announced  in- 
cidentally during  the  trial,  arid  not  given  as  authoritative 
statements  of  the  law  to  the  jury.  We  cannot  say  that  the 
court  has  given  any  erroneous  charge  to  the  jury,  when  it 
does  not  appear  that  the  decision  was  given  as  a  charge  to 
the  jury,  or  intended  for  .their  hearing. — Greene  v.  Sims, 
16  Ala.  541  ;  Phillips  v.  Beene,  ib.  720  ;  Morrow  &  Nel- 
son v.  Parkman  &  Weaver,  14  Ala.  769. 


ALABAMA  LIFE   INSURANCE  AND    TRUST  COM- 
PANY vs.  BOYKIN. 

[REAL  ACTION  IN  NATUIJE  OF  EJECTMENT.] 

i.«  Acknowledgment  of  deed  by  married  woman. — The  case  of  Boykin  v.  Bain, 
(28  Ala.  332,)  as  to  the  sufficiency  of  the  {icknowledgmeut  of  a  deed 
Ly  a  married  woman  under  the  act  of  1803,  (Clay's  Digest,  155,  §27,) 
ri -affirmed. 

*2.  Constitutionality  of  act  of  1858,  relative  to  defective  acknowledgments  of 
deeds.— T\\u  livst  section  of  the  act  of  February  8,  1858,  "to  tix  the 
mode  of  conveying  the  estates  of  husband  and  wife  and  for  othuV  pur- 
poses," (Session  Acts  1857-8,  p.  36,)  which  provides,  that  conveyances 
by  husband  and  wife,  theretofore  made,  shall  not  be  held  insufficient 
in  law  on  account  of  defects  in  the  certificates  of  acknowledgment, 
is  unconstitutional. 

APPEAL  from  the  Circuit  Court  of  Washington. 
Tried  before  the  Hon.  C.  W.  RAPIER. 

Tins  action  was  brought  by  the  appellant,  against  James 
M.  Boykin,  to  recover  the  possession,  of  a  tract  of  land, 
with  damages  for  its  detention.  The  case  was  submitted 
to  the  court  below  on  an  agreed  statement  of  facts,  with 
leave  to  either  party  to  appeal.  The  land  in  controversy, 
as  appears  from  the  agreed  statement  of  facts,  belonged  to 
Sarah  M.  McGrew,  having  been  devised  to  her  by  her 
father.  She  afterwards  married  Robert  F.  Hazzard,  and,  on 
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the  7th.  February,  1844,  joined  with  her  said  husband  in 
conveying  the  land  by  mortgage  £q  the  plaintiff.  This 
mortgage  was  acknowledged  by  Mrs.  Hazzard  before  a 
notary-public,  whose  certificate,  appended  to  the  deed, 
was  in  these  words :  "  This  is  to  certify,  that  Mrs.  Sarah 
M.  Hazzard,  wife  of  Robert  F.  Hazzard,  was  examined  and 
interrogated  by  me  privately  and  apart  from  her  said  husr 
band,  Robert  F.  Hazzard,  when  she  declared  that  she 
signed,  sealed,  and  delivered  the  above  instrument  of  mort- 
gage deed,  on  her  own  free  will  and  accord,  and  without 
any  force,  persuasion,  or  threats  from  her  said  husband, 
and  for  the  express  purposes  therein  stated.  In  witness 
whereof,"  &c.  The  mortgage  was  assigned  by  the  plain- 
tiff to  one  Kernochan,  at  whose  instance  it  was  afterwards 
foreclosed  in  the  chancery  court  at  Mobile  ;  the  plaintiff 
becoming  the  purchaser  at  the  register's  sale,  and  receiving 
his  deed.  Mrs.  Hazzard  was  divorced  from  her  said  hus- 
band in  1.8,52.  or  1853,  and  afterwards  married  the  defendant, 
who  went  into  the  possession  of  the  land  claiming  under 
her,  and  was  in  possession  on  the  3d  September,  1858, 
when  the  suit , was  instituted.  On  these  facts,  the  court 
instructed  the  jury  to  find  a  verdict  for  the  defendant ;  to 
wrhich  charge  the  plaintiff  excepted,  and  which, is  now 
assigned  as  error. 

•?*  *      '  *  -*  * » 7 .-«  ,    •/•"*'          '  '•*-    . '     * ."    *  •  *  *.'  •  v  ;^.-         .    »"„•.-  V  *\  4 

WM.  BOYLES,  and  R,  H.  SMITH,  for  appellant. 
DARGAN  &  TAYLOR,  contra. 

STONE,  J. — In  the  case  of  Boykin  v.  Rain,  (28  Ala. 
332,)  the  same  mortgage  and  certified1  acknowledgment 
were  under  discussion,  which  are  the  foundation  of  the 
present  suit.  In  that  case,  the  court  held,  that  the  certi- 
ficate was  not  a  substantial  compliance  with  the  require- 
ments of  the  statute,  and  that  consequently  the  title  did 
not  pass.  That  case  was  decided  before  I  became  a  mem- 
ber of  the  court;  but  an  application  for  a  rehearing  was 
submitted  to  the  court  after  my  election.  The  majority 
overruled  the  application,  but  I  did  not  concur  in  their 
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conclusion.  That  decision  has  stood  for  seven  years  ;  and 
although  I  am  not  convinced  of  its  correctness,  I  think 
more  evil  would  result  from  overturning  it  now,  than  from 
adhering  to  it.  Few  deeds,  if  any,  will  be  found  so  en- 
tirely like  the  one  there  construed,  as  to  constitute  that 
case  a  dangerous  precedent ;  and  uniformity  of  decision, 
in  cases  affecting  rights  of  property,  is  one  of  the  benefits 
that  result  from  a  well  regulated  judicial  system.  I  ad- 
here to  that  decision. 

My  brother,  Hon.  K.  W.  WALKER,  fully  concurs  with 
me  in  the  views  above  expressed. 

[2.]  The  case  of  Boykin  v.  Rain  standing  as  the  law, 
it  results  that,  up  to  February  8th,  1858,  the  title  to  the 
premises  in  controversy  remained  in  Mrs.  Hazzard,  after- 
wards'Mrs.  Boykin,  and  those  who  succeeded  to  her  title 
by  operation  of  law.  On  that  day,  the  act  of  the  legisla- 
ture was  approved,  "To  fix  the  mode  of  conveying  the 
estates  of  husband  and  wife,  and  for  other  purposes." 
Pamph.  Acts,  36.  It  provides,  "That  no  deed  of  convey- 
ance of  any  land,  heretofore  bona  fide  made  and  executed 
by  husband  and  wife,  acknowledged  by  them  before  any 
judge,  justice  of  the  peace,  notary-public,  or  other  officer 
authorized  by  law,  within  this  State,  to  take  acknowledg- 
ments, and  certified  by  him,  shall  be  deemed  or  held 
invalid,  or  defective,  or  insufficient  in  law,  by  reason  of 
any  informality  or  omission  in  setting  forth  the  particulars 
of  the  acknowledgment  made  before  such  officer  as  afore- 
said in  the  certificate  thereof;  but  every  such  conveyance 
and  assurance,  so  made,  certified,  and  acknowledged,  as 
aforesaid,  shall  be  as  good  and  effectual  for  conveying  the 
estate  and  interest  of  said  husband  and  wife,  or  either  of 
them,  to  the  lands  mentioned  in  the  same,  as  if  all  the 
requisites  and  particulars  of  such  acknowledgment  as 
heretofore  required  by  law  were  fully  set  forth  in  the  cer- 
tificate thereof."  It  is  contended  for  appellant,  that  this 
statute  cures  the  defects  in  the  certificate  of  Mrs.  Hazzard's 
acknowledgment  of  the  mortgage. 

While  we  admit,  that   the   legislature  may  change  or 
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modify  the  rules  of  evidence,  and  make  these  modified 
rules  applicable  to  existing  rights,  and  even  to  existing 
suits  ;  we  think  this  statute  goes  much  farther.  It 
attempts  to  make  valid  and  effective  that  which  was  before 
inoperative  and  void  ;  effective  to  divest  a  title  out  of  one, 
and  vest  it  in  another  ;  and  this  by  a  mere  edict  of  legisla- 
tion. It  attempts  to  declare,  not  only  what  the  law  shall 
be,  but  what  it  has  been.  It  has  been  well  said,  that,  "to 
declare  what  the  law  is,  or  has  been,  is  a  judicial  power  ; 
to  declare  what  the  law  shall  be,  is  legislation." — Per 
Thompson,  J.,  in  the  leading  case  of  Dash  v.  Vankleek, 
7  Johns.  R.  496. 

We  think,  that  to  give  this  statute  operation  as  its 
words  import,  would  be  to  break  down  the  dividing  wall 
between  the  legislative  and  judicial  departments  of  the 
government,  which,  by  the  1st  section  of  the  2d  article  of 
our  constitution,  are  declared  to  be  distinct.  Moreover, 
we  should  invade  that  part  of  the  10th  section  of  our  bill 
of  rights  which  declares,  that  the  citizen  shall  not  "be  de- 
prived of  life,  liberty,  or  property,  but  by  due  course  of  law." 
A  legislative  edict,  which  takes  property  from  one,  and 
gives  it  to  another,  is  not  "due  course  of  law." — Saddlery. 
Langham.  34  Ala.  329  ;  Dorman  v.  The  State,  ib.  216. 

The  mortgage,  and  its  acknowledgment,  being,  up  to 
February  8th,  1858,  inoperative  and  invalid  against  Mrs. 
Hazzard,  the  title  to  the  lands  was  in  her  a  vested  right. 
This  it  was  not  within  the  power  of  legislation  to  take 
away. — Coosa  River  Steamboat  Company  v.  Barclay,  30  Ala. 
126  ;  Dash  v.  Vankleek,  supra ;  Gilmore  v.  Shuter,  Lev. 
27  ;  S.  C.,  2  Mod.  310  ;  Couch  v.  Jeffries,  4  Burr.  2462  ; 
Houston  v.  Bogle,  10  Ired.  503  ;  McCrackin  v.  Hayward, 
2  How.  U.  S.  608  ;  People  v.  Sup.  Westchester,  4  Barb. 
Sup.  Ct.  75  ;  Holmes  v.  Holmes,  ib.  300  ;  Wright  v.  Marsh, 
2  Green,  (Iowa,)  118;  Norman  v.  Heist,  5  Watts  &  Serg.  173. 

We  are  aware  that  there  are  some  decisions  in  Pennsyl- 
vania, which  lay  down  a  rule  different  from  ours  ;  but  we 
think  them  wrong  in  principle,  and  not  to  be  followed. 

The  judgment  of  the  circuit  court  is  affirmed. 
33 
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A.  J.  WALKER,  C.  J. — I  was  oil  the  bench  when  the 
opinion  in  Boykin  v.  Rain  (28  Ala.  332)  was  delivered. 
That  opinion  had  the  full  sanction  of  my  judgment.  The 
argument  and  investigation  on  this  appeal  has  not  shaken, 
but  has  served  to  confirm  the  conviction  previously  enter- 
tained. I  hold,  that  the  opinion  in  Boykin  v.  Eain  was 
right ;  and  I  base  my  assent  to  an  affirmance  upon  the 
intrinsic  merits  of  the  questions  involved,  and  not  upon 
.  the  doctrine  of  stare  decisis. 


TUSKALOOSA  WHARF  COMPANY  vs.  MAYOR  AND 
ALDERMEN  OF  TUSKALOOSA. 

[ACTION'  ON  LEASE  FOR  RENT  RESERVED.] 

1.  When,  exception  is  necessary;  security  for  costs  by  corporation. — The 
refusal  of  the  primary  court  to  dismiss,  on  motion,  an  action  brought 
by  a  corporation,  on  account  of  the  failure  to  give  security  for  the 
costs  at  the  commencement  of  the  suit,  is  not  revisable  on  error,  unless 
an  exception  is  reserved  to  it. 

a.  Acknowledgment  of  service  of  complaint,  and  waiver  of  summons. — Where 
the  defendant  acknowledges  service  of  the  complaint,  and  waives  a 
summons,  the  cause  stands  in  court,  on  the  filing  of  the  complaint,  as 
if  a  summons  had  been  issued  on  the  day  such  acknowledgment  and 
waiver  were  made. 

APPEAL  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  WM.  S.  MUDD. 

THIS  action  was  brought  by  the  appellee,  a  body  corpo- 
rate, to  recover  the  sum  of  five  hundred  dollars,  alleged  to 
be  due  from  the  defendant  for  the  rent  of  certain  lands 
leased  by  the  plaintiff.  The  minute-entry  recites,  that  the 
complaint  was  filed  in  the  clerk's  office  on  the  24th  Sep- 
tember, 1860,  and  that  two  endorsements  then  appeared 
on  it ;  one  signed  by  E.  Cooper,  dated  the  24th  September, 
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I860,  being  an  acknowledgment  of  security  for  costs;  and 
the  other  signed  by  W.  Moody,  as  president  of  the  defendant 
corporation,  and  dated  the  29th  August,  1860,  being  in 
these  words  :  "  The  defendants  waive  a  summons,  and  ac- 
knowledge legal  service  of  this  complaint."  At  the  Sep- 
tember term,  I860,  as  appears  from  the  judgment  entry, 
the  defendant  moved  to  dismiss  the  suit,  on  the  ground 
that  security  for  the  costs  was  not  given  when  it  was  com- 
menced ;  but  the  court  overruled  the  motion.  At  the 
March  term,  1861,  a  judgment  by  nil  dicit  was  rendered 
against  the  defendant.  There  is  no  bill  of  exceptions  in 
the  record.  The  errors  assigned  are  :  1st,  the  overruling 
of  the  motion  to  dismiss  the  suit  for  want  of  security  for 
the  costs;  2d,  the  rendition  of  judgment  at  the  spring 
term,  1861 ;  and,  3d,  the  rendition  of  judgment  on  a  com- 
plaint which  showed  no  cause  of  action. 

~> 

E.  W.  PECK,  for  appellant. — 1.  If  the  suit  was  com- 
menced on  the  29th  August,  when  service  of  the  complaint 
was  acknowledged,  then  the  motion  to  dismiss  should  have 
been  allowed,  because  security  for  the  costs  was  not  given 
at  the  commencement  of  the  suit. — Code,  §  2398  ;  Steam- 
boat Empire  v.  Ala.  Coal  Mining  Co.,  29  Ala.  698. 

2.  If,  on  th6  other  hand,  the  suit  was  not  commenced 
until  the  24th  September,  when  the  complaint  was  filed  in 
court,  then  the  March  term,  1861,  was  only  the  return 
term,  and  the  judgment  was  premature. — Acts  of  Called 
Session,  1861,  p.  3. 

3.  The  complaint  sets  out  a  contract  which  is  void  under 
the  statute  of  frauds. — Code,  §  1551. 

GOLDTHWAITE,  RICE  &  SEMPLE,  contra. — 1.  The  refusal 
to  dismiss  the  suit,  for  want  of  security  for  the  costs,  is  not 
revisable  in  this  court,  because  no  exception  was  reserved 
to  the  ruling  of  the  primary  court. 

2.  It  was  not  necessary  to  allege  in  the  complaint  that 
the  lease  was  in  writing,  as  required  by  the  statute. — Brown 
v.  Barnes,  6  Ala.  694. 
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A.  J.  WALKER,  C.  J. — There  was  no  exception  to 
the  refusal  of  the  court  to  sustain  the  motion  for  the  dis- 
missal of  the  cause  on  account  of  the  alleged  failure  to 
give  security  for  costs  before  the  commencement  of  the 
suit.  It  is,  therefore,  not  revisable  in  this  court.  An  ex- 
ception is  not  necessarily  dispensed  with  by  the  appear- 
ance of  the  objectionable  ruling  upon  the  record.  To 
make  a  matter  a  part  of  the  record  is  not  the  only  office  of 
an  exception  ;  it  has  the  further  object  of  admonishing  the 
party,  so  that  he  may  avoid  putting  the  Case  on  the  point. 
Chamberlain  v.  Master  son,  29  Ala.  299  ;  Rives  v.  McClosky, 
5  S.  &  P.  330;  Tombeckbee  Sank  v.  Malone,  1  Stew.  269. 
Peradventure,  he  may  avoid  or  waive  the  point,  if  admon- 
ished that  it  is  to  become  a  matter  of  revision  in  the 
appellate  court;'  or  the  court,  taking  a  more  careful 
consideration  of  the  subject,  may  change  its  decision.  It 
is,  therefore,  not  sufficient  that  the  rulings  of  the  court 
should  appear  upon  the  record,  where  they  are  not  "in- 
trinsic to  the  cause,"  but  arise  incidentally  in  its  progress. 
Baylor  v.  McGregor  &  Darling,  5  Porter,  103.  But  the 
Tulings  must  be  the  subject  of  objections,  or  exceptions, 
in  order  that  they  may  be  revisable. 

Accordingly,  we  find  this  court  has  decided,  that,  in  the 
absence  of  exceptions,  there  can  be  no  revision  of  the  de- 
cisions of  the  subordinate  courts  upon  the  allowance  of  an 
amendment  to  pleading,  (Stewart  v.  Goode  &  Ulriek,  29  Ala. 
476 ;  Bryan  v.  Wilson,  27  Ala.  208 ;  Simmons  v.  Varnum, 
36  Ala.  92 ;)  or  refusing  to  permit  to  defendant  to  plead 
over  after  a  demurrer  was  sustained  to  his  plea,  (Powell  v. 
Asten,  36  Ala.  140 ;)  or  striking  out  a  plea  as  frivolous, 
(Mahoney  v.  G'Leary,  34  Ala.  97  ;)  or  upon  the  sufficiency 
of  the  answers  of  a  party  to  interrogatories  propounded  by 
his  adversary,  (Saltmarsh  v.  Bower,  22  Ala.  221  ;)  or  upon 
the  items  of  an  administrator's"  account,  (Long  v.  Easley, 
13  Ala.  239  ;  King  v.  Cabiness,  12  Ala.  598  ;  Clark  v.  West, 
5  Ala.  126 ;  Gordon  v.  McLeod,  20  Ala.  242 ;)  and  upon 
numerous  other  questions  of  like  character.  Furthermore, 
we  have  examined  several  decisions  in  reference  to  the  dis- 
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missal  of  causes  for  the  want  of  security  for  costs,  and  we 
find  that,  in  all  of  them,  there  were  bills  of  exceptions 
presenting  the  point  of  revision. — Ex  parte  Camp,  35  Ala. 
143  ;  Forrester  v.  Forrester,  ib.  594 ;  Peavy  v.  Burket,  ib. 
141 ;  Harper  v*  Columbus  Factory,  ib.  127 ;  McAdams  v. 
Beard,  34  Ala.  418;  Duncan  v.  Richardson,  ib.  117;  Garrett 
v.  Terry,  33  Ala.  514;  Weeks  v.  Napier,  ib.  568;  Ex  parte 
Jemison,  31  Ala.  392  ;  Taylor  v.  State,  ib.  383.  And  we 
suppose  that,  in  all  other  cases,  in  which  this  court  has 
ever  revised  the  action  of  the  inferior  courts  upon  such  a 
subject,  there  were  bills  of  exceptions.  This  uniformity 
of  practice  is  a  persuasive  authority,  entitled  to  much  in- 
fluence, if  the  question  were  otherwise  doubtful.  For 
these  reasons,  we  decline  to  revise  the  decision  of  the  court 
below  upon  the  motion  to  dismiss  for  want  of  security  for 
costs. 

[2.]  On  the  29th  of  August,  1860,  the  defendant  ac- 
knowledged service  of  the  complaint,  and  waived  a  sum- 
mons. This  was  nearly  a  month  before  the  fall  term,  1860, 
of  the  court.  At  the  fall  term,  1860,  the  complaint,  with 
the  endorsement,  appears  to  have  been  in  court;  the 
plaintiff  gave  security  for  the  cost$,  and  a  motion  to  dis- 
miss was  tried.  Under  the  Code,  (§  2167,)  a  summons  is  not 
returnable  to  a  term  of  the  court,  unless  issued  three  days 
before  its  commencement.  The  point  is  made,  that  this 
suit  stood  as  if  it  had  been  commenced  by  a  summons, 
issued  at  the  time  when  the  complaint  was  returned  into 
court ;  and  that  therefore  this  cause  did  not  belong  to  the 
docket  of  the  fall  term,  1860.  As  a  deduction  from  this 
point,  it  is  argued  that  the  cause  did  not  stand  for  trial  at 
the  spring  term,  1861;  but  that,  under  the  act  of  Feb- 
ruary 8th,  1861,  that  was  for  it  only  the  appearance  term. 
Acts  of  the  Called  Session  of  January,  1861,  p.  3.  We 
can  not  sustain  this  argument.  We  think  that  the  cause, 
at  the  fall  term,  1860,  stood  in  court  as  if  it  had  been 
commenced  by  a  summons  issued  on  the  29th  August, 
1860,  when  the  service  of  the  complaint  was  acknowledged 
and  the  summons  waived.  We  decide,  therefore,  that  the 
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case  stood  for  trial  at  the  fall  term,  1 860  ;  and  there  was 
no  prohibition  in  the  act  of  8th  February,  1861,  to  its  trial 
at  the  spring  term,  1861. 

We  find  no  reversible  error  in  the  record,  and,  therefore, 
affirm  the  judgment  of  the  court  below. 


WARFIELD  vs.  RAVESIES  AND  WIFE. 

[BILL  IN  EQUITY  TO  SUBJECT  WIFE'S  SEPARATE  ESTATE  TO  PAYMENT 

OF  NOTE.] 

1.  Statutory  separate  estate  of  wife ;  how  conveyed  or  charged. — The  sepa- 
rate estate  of  a  married  woman,  held  under  the   provisions  of  the 
Code,  can  only  be  conveyed  by  her  and  her  husband  jointly,  by  instru- 
ment of  writing  attested  by  two  witnesses,  ($  198?,)  and  cannot  be 
subjected  in  equity  to  the  payment  of  her  debts  or  contracts ;  and,  - 
by  virtue  of  section  1997,  the  same  principle  applies  to  property  held 
by  her  under  the  acts  of  1848  and  1850,  where  the  debt  or  contract  has 
been  incurred  or  entered  into  since  the  17th  January,  1853,  when  the 
Code  became  operative. 

2.  Constitutionality  of  law  regulating  conveyances. — Section  1997  of  the 
Code,  so  far  as  it  requires  conveyances  of  property  held  by  the  wife 
under  the  acts  of  1848  and  1850  to  conform  to  the  provisions  of  the 
Code,  is  not  violative  of  any  constitutional  provision. 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  M.  J.  SAFFOLD. 

THE  bill  in  this  case  was  filed,  on  the  30th  April,  1858, 
by  Hazhel  Warfield,  against  Paul  Ravesies  and  Virginia, 
his  wife  ;  and  sought  to  subject  the  statutory  separate 
estate  of  Mrs.  Ravesies  to  the  payment  of  a  promissory 
note,  executed  by  her  and  her  said  husband,  dated  Decem- 
ber 15,  1856,  payable,  four  months  after  date,  to  Daniels, 
Elgin  &  Co.  or  order,  and  endorsed  by  them  to  the  com- 
plainant. The  note  was  given  partly  for  goods  sold  and 
delivered  between  the  8th  June,  1853,  and  the  14th  April, 
1855,  and  partly  for  debts  owing  by  Paul  Ravesies  alone. 
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The  defendants  were  married  on  the  2d  March,  1848  ;  and 
the  property  of  Mrs.  Ravesies,  consisting  of  land  and  slaves, 
belonged  to  her  at  that  time.  On  final  hearing,  on  plead- 
ings and  proof,  the  chancellor  dismissed  the  bill ;  and  his 
decree  is  now  assigned  as  error. 

L.  S.  LUDE,  for  appellant. — 1.  It  has  been  expressly  decided 
by  this  court,  that  the  separate  estate  of  a  married  woman, 
held  under  the  act  of  1848,  may  be  sold,  charged,  or  dis- 
posed of  by  her,  without  the  consent  or  concurrence  of  her 
husband. — Hooper's  Executor  v.  Smith,  23  Ala.  639.  As  the 
property  of  Mrs.  Ravesies  was  held  under  the  act  of  1848, 
and  her  marriage  with  her  co -defendant  took  place  prior  to 
the  passage  of  the  Code  or  the  act  of  1850,  the  case  must 
be  governed  by  the  act  of  1848  ;  and  the  case  cited  is  con- 
clusive of  it. 

2.  The  provisions  of  the  Code,  regulating  the  separate 
estates  of  married  women,  do  not  apply  to  separate  estates 
held  under  former  statutes.  Section  1997  of  the  Code, 
which  attempts  to  give  this  retroactive  effect  to  its  provi- 
sions, is  unconstitutional,  because  it  impairs  the  obligation 
of  contracts,  arid  interferes  with  vested  rights.  So  far  as 
rights  of  property  are  concerned,  marriage  is  a  contract 
within  the  meaning  of  the  constitution  ;  and  rights  which 
have  become  vested  by  marriage,  cannot  be  divested  or 
affected  by  subsequent  legislation.  On  this  principle  rest 
the  cases  of  Kidd  v.  Montague,  (19  Ala.  619,)  Manning  v. 
Manning,  (24  Ala.  387,)  and  Willis  v.  Cadenhcad,  (28  Ala. 
474,)  and  similar  decisions  in  other  States  sustain  the  prin- 
ciple.— See  Ponder  v.  Graham,  4  Florida,  44 ;  Holmes  v. 
Holmes,  4  Barbour,  301.  Vested  rights  of  property, 
acquired  by  virtue  of  a  statute,  cannot  be  divested  or  de- 
stroyed by  a  repeal  or  modification  of  the  statute. — People 
v.  Supervisors  of  Westcliester,  4  Barbour,  70  ;  4  Barbour, 
296  ;  10  Barbour,  244  ;  Norman  v.  Heist,  5  Watts  &  Serg. 
171  ;  Oriental  Bank  v.  Freeze,  18  Maine,  (6  Shep.)  112  ; 
Houston  v.  Bogle,  10  Iredell,  504  ;  Wright  v.  Marsh, 
2  Iowa,  118. 
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3.  Even  if  the  provisions  of  the  Code  apply  to  the  case, 
the  complainant  has  a  right  to  equitable  relief.  The 
general  principle  is  recognized  in  this  State,  as  elsewhere, 
that  a  married  woman,  owning  a  separate  estate,  without 
any  restriction  on  her  power  to  charge  or  dispose  of  it, 
may  charge  it  with  the  payment  of  her  husband's  debts, 
or  with  any  other  contract  or  promise.- — Hooper  v.  Smith, 
23  Ala.  642  ;  Baker  v.  Gregory,  28  Ala.  551  ;  17  Johns. 
585  ;  3  Bro.  C.  C.  8  ;  9  Vesey,  369,  520.  There  is  no 
provision  in  the  Code,  which  expressly  takes  away  this 
power  to  charge  her  estate  in  equity  ;  nor  can  any  prohibi- 
tion or  restraint  of  that  power  be  necessarily  implied  from 
the  terms  of  section  1984.  The  Mississippi  statute,  under 
which  were  decided  the  cases  cited  for  the  appellee,  ex- 
pressly limited  the  mode  of  conveyance  to  the  one  speci- 
fied in  the  statute. 

GEO.  N.  STEWART,  contra. — 1.  The  complainant  sues  as 
assignee  of  the  note,  and  not  of  the  account  which  partly 
formed  the  consideration  of  the  note ;  and  the  note  is 
shown  to  be  without  consideration  as  to  the  wife?  and  to 
have  been  signed  by  her  without  full  knowledge  of  the  facts, 

2.  The  bill  does  not  allege  that  the  goods  were  sold  on 
the  faith  and  credit  of  the  wife's   separate  estate.     But, 
even  if  they  were  so  sold,  and  were  suitable  to  her  condi- 
tion in  life,  the  complainint  had  a   complete  remedy  by 
actionatlaw ;  and,  consequently,  he  cannot  come  into  equity. 

3.  Section  1984  of  the  Code  prescribes  the  form  and  re- 
quirements of  conveyances  of  the  wife's  separate  estate  ; 
and  that  mode  must  be  pursued.     To  allow  her  to  charge 
her  estate  in  equity,  or  a  creditor  to  subject  it  to  the  pay- 
ment of  a  debt,  would  permit  that  to  be  done   indirectly 
which  cannot  be  done  directly.     Similar  statutory  provi- 
sions, in  other  States,  have  been  held  restrictive  of  the 
wife's  power  of  alienation. — Frost  v.  Doyle,  7  Sm.  &  Mar. 
74  ;  Franklin  v.  Beatty,  27  Miss.  347  ;  Andrews  v.  Jones, 
32   Miss.  274  ;  Hitter  v.  Bitter,  31  '  Penn.   St.  R.  396  ; 
$  Texas,  153. 
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4.  Section  1984  of  the  Code  is  applicable  to  this  case  by 
the  express  provisions  of  section  1997.  No  constitutional 
provision  is  infringed  by  this  latter  section,  which,  so  far 
as  this  case  is  concerned,  simply  changes  the  mode  of  con- 
veying property — Drake  v.  Glover,  30  Ala.  389  ;  1  Kent's 
Com.  455. 

STONE,  J. — It  is  settled  in  this  court,  by  a  line  of  ad- 
judication, too  long  to  be  now  open  to  examination,  that  a 
married  woman,  having  a  separate  estate  secured  to  her  by 
contract,  can  bind  that  separate  estate  for  the  payment  of 
her  promises  and  engagements,  unless  the  instrument 
creating  the  estate  contain  some  clause  restrictive  of  her 
right  of  alienation,  or  of  anticipation.  The  following  de- 
cisions are  to  this  effect :  McCroan  v.  Pope,  17  Ala.  612  ; 
Bradford  v.  Greenway,  ib.  797  ;  Collins  v.  Rudolph,  19  Ala. 
616 ;  Collins  v.  Lavenberg,  ib.  682 ;  Crocker  v.  Clements, 
23  Ala.  296  ;  Ozley  v.  IkelMmer,  26  Ala.  332 ;  Wells  v. 
Bransford,  28  Ala.  200 ;  Baker  v.  Gregory,  28  Ala.  544  ; 
Caldwell  v.  Sawyer,  30  Ala.  283  ;  Gunn  v,  Samuel,  33  Ala. 
201;  Walker  v.  Smith,  28  Ala.  569;  Gowks  v.  Morgan, 
34  Ala.  535.  See,  also,  Blood  v.  Humphrey,  17  Barb,  660  ; 
Yale  v.  Denver,  21  Barb.  286  ;  Cook  v.  Brook,  ib.  546  ; 
Dickinson  v.  Abraham,  ib.  551 ;  Bell  v.  Kelly,  13  B.  Mon. 
381;  Fears  v-  Brooks,  12  Ga.  195;  Butler  v.  Hobinston, 
11  Texas,  142  ;  Armstrong  v.  Stovall,  26  Miss.  275. 

In  the  case  of  Hooper  v.  Smith,  (23  Ala.  639,)  it  was 
decided  by  this  court,  that  a  married  woman,  having  an 
estate  secured  to  her  under  the  act  "securing  to  married 
women  their  separate  estates,  and  for  other  purposes,"  ap- 
proved March  1st,  1848,  (Pamph.  Acts,  79,)  can  assign  and 
transfer  that  estate  to  another,  without  the  concurrence  or 
co-operation  of  her  husband,  or  can  charge  it  for  the  pay- 
ment of  her  debts  and  contracts  entered  into  during  cover- 
ture. Property  held  by  the  wife  under  the  act  of  3  848,  is 
certainly  her  separate  estate ;  and  that  statute  confers  no 
interest  on  the  husband,  nor  does  it  contain  any  clause  re- 
strictive of  the  power  of  alienation  or  anticipation.  A 
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wife  has  power  to  charge  an  estate  containing  these  prop- 
erties, if  it  be  secured  to  her  by  contract ;  and  we  can 
perceive  no  good  reason  for  laying  down  a  different  rule  for 
the  government  of  estates  to  which  the  law  has  affixed  the 
same  properties. — See  Southard  v.  Plummer,  36  Maine, 
64 ;  Southard  v.  Piper,  ib.  84 ;  Armstrong  v.  Stovatt, 
26  Miss.  275  ;  Cummings*  appeal,  11  Penn.  State  R.  272  ; 
Goodyear  v.  Rumbaugh,  13  ib.  480 ;  Patterson  v.  Robinson, 
15  ib.  81 ;  Manderback  v.  Mock,  29  ib.  43  ;  Purdon's  Di- 
gest, 570.  See,  also,  Key  v.  Va^^ghan,  15  Ala.  500. 

The  case  of  Blevins  v.  Buck,  (26  Ala.  292,)  is  not  distin- 
guishable in  principle  from  the  case  of  Hooper  v.  Smith, 
(supra,)  and  is  strongly  confirmatory  of  its  correctness. — 
See  act  "to  protect  the  rights  of  married  women,"  in 
Pamphlet  Acts  1845-6,  p.  23. 

Estates  held  under  the  act  "To  alter  and  amend  an  act 
securing  to  married  women  their  separate  estates  and  for 
other  purposes,"  approved  February  ]  3,  1850,  (Pamphlet 
Acts,  63,)  and  under  the  Code,  (^  1982  and  1983,)  stand 
on  a  different  footing.  Estates  thus  secured  vest  in  the 
husband  as  trustee,  who  has  the  right  to  manage  and  con- 
trol the  same,  and  is  not  required  to  account  with  the  wife, 
her  heirs,  or  legal  representatives,  for  the  rents,  income,  or 
profits  thereof.— Act  of  1S50,  §3;  Code,  $  1983.  The 
act  of  1850  (§  5)  provides,  that  property  thus  held  "may  be 
sold  and  conveyed  by  the  joint  deed  of  husband  and  wife  ; 
such  deed  to  be  executed,  proved,  and  recorded,  in  accord- 
ance with  the  requirements  of  the  laws  now  in  force  regu- 
lating conveyances  of  real  estate."  The  Code  provides, 
that  the  property  of  the  wife,  or  any  part  thereof,  may  be 
sold  by  the  husband  and  wife,  and  conveyed  by  them  jointly, 
by  instrument  of  writing  attested  by  two  witnesses. — Code, 
$  1984.  The  change  in  the  mode  of  conveyance  effected 
by  the  Code,  does  not  materially  modify  or  impair  the  prop- 
erty-rights of  either  husband  or  wife,  as  secured  by  the  act 
of  1850;  and,  consequently,  sales  or  conveyances  of  prop- 
erty held  under  the  act  of  1850,  made  after  the  Code  be- 
came operative,  should  conform  to  the  rule  prescribed  by 
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the  Code.— $  1997;   Whitman  v.  Abernathy,  33  Ala.  154. 

Property  held  by  the  wite,  either  under  the  act  of  1850, 
or  under  the  Code,  can  not  be  said  to  be  the  separate  estate 
of  the  wife  in  its  broadest  sense.  The  following  are  the 
arguments  in  support  of  this  proposition  : 

First :  The  law  points  out  the  mode  for  the  sale  and 
conveyance  of  such  estate ;  and  although  there  is  nothing 
in  either  statute  which  is  positively  restrictive  of  other 
modes  of  conveyance,  still  the  civil  disabilities  under  which 
the  wife  labored  at  common  law.  and  the  utter  inutility  of 
the  clause  if  we  give  it  any  other  construction,  induce  us 
to  regard  this  as  an  enabling  clause,  which,  to  effect  a  con- 
veyance of  title,  must  be  conformed  to. — Whitman  v.  Aber- 
nathy, supra  ;  Greenwood  v.  Coleman,  34  Ala.  150  ;  Ikel- 
heimer  v.  Chapman,  32  Ala.  C76  ;  Peck  v.  Ward,  18  ?enn. 
State  R.  506  ;  Mahon  v,  Gormly,  24  ib.  82  ;  Hitter  v.  Hitter, 
31  ib.  396  ;  Heugh  v.  Jones,  32  ib.  432  ;  Petit  v.  Frets,  33  ib. 
118. — See,  also,  Frost  v.  Doyle,  7  Sm.  &  M.  74  ;  Berry  v. 
Bland,  ib.  S3  ;  Waul  v.  Kirkman,  25  Miss.  619  ;  Franklin 
v.  Beatty,  27  Miss.  347 ;  Andrews  v.  Jones,  32  Miss.  274 ; 
Metcalf  v.  Cook,  2  R.  I.  355  ;  Miller  v.  Williamson,  5  Md. 
235  ;  Tarrv.  Williams,  4  Md.  Ch.  Dec.  68  ;  Williams  v. Don- 
aldson, ib.  414  ;  Bailey  v.  Pearson,  9  Foster,  77  ;  Cart- 
right  v.  Hollis,  5  Texas,  153. 

Secondly  :  The  act  of  1850,  and  the  Code,  give  to  the 
husband  the  right  to  manage  and  control  the  property  of 
the  wife,  without  liability  to  account  with  the  wife,  her 
heirs,  or  legal  representatives,  for  the  rents,  income,  or  pro- 
fits thereof.  We  have  repeatedly  held — too  often  for  the 
subject  now  to  be  open  to  controversy — that,  under  this 
clause,  the  husband  becomes  the  owner  of  the  rents,  in- 
come, and  profits  of  the  wife's  estate. — Weems  v.  Bryan, 
21  Ala,  302  ;  8.  C.,  25  Ala.  195  ;  Andrews  v.  Huckabee, 
30  Ala.  152  ;  Pickens  v.  Oliver,  29  Ala.  528;  Whitman  v. 
Abernathy,  33  Ala.  160;  Rogers  v.  Boyd,  33  Ala.  181; 
Smyth  v.  Oliver,  3  L  Ala.  39  ;  Cowles  v.  Morgan,  34  Ala. 
535  ;  Boaz  v.  Boaz,  36  Ala.  334  ;  Alexander  v.  Saulsbury, 
37  Ala.  375  ;  Patterson  v.  Flanagan,  37  Ala.  513  ;  Bennett 
v.  Bennett,  34  Ala.  53. 
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In  the  case  of  Boas  v.  Boaz,  (supra,)  we  said,  "The  legis- 
lature, in  making  the  exemption  from  liability  for  the  hus- 
band's debts,  certainly  did  not  look  alone  to  his  benefit. 
*  *  *  The  husband,  therefore,  holds  the  property  as 
trustee,  and  is  entitled  to  the  income,  merely  because  he 
is  not  required  to  account  for  it  as  trustee."  We  further 
said,  the  income  is  given  to  the  husband,  in  order  that  he 
may,  out  of  it,  support  the  wife  and  children,  &c.  In  that 
case,  the  husband  had  permanently  abandoned  the  wife ; 
and  he  was  removed  from  the  trust,  because  he  had  placed 
himself  in  a  condition  in  which  he  could  not  properly  ad- 
minister the  income  and  profits  for  the  maintenance  of  the 
family. — See,  also,  Patterson  v.  Flanagan,  supra. 

In  the  case  of  Boas  v.  Boas,  we  did  not  overturn  our 
former  decisions,  in  which  we  had  held  that  the  husband 
was  the  owner  of  the  rents,  income,  and  profits.  We 
simply  charged  his  conscience  with  the  execution  of  a  duty, 
and  ruled  that,  for  placing  himself  in  a  condition  in  which 
he  could  not  faithfully  discharge  it,  he  should  be  removed 
from  the  trust.  This  is,  perhaps,  the  only  coercive  power 
which  the  courts  could  exert  upon  him  in  such  a  case. 

The  plain  sequence  of  what  we  have  said  is,  that,  as  to 
the  estate  of  a  married  woman,  held  under  the  Code,  or  un- 
der the  act  of  1850,  she  does  not  possess  an  unlimited 
power  of  disposition,  nor  does  she  have  the  sole  and  exclu- 
sive use  and  benefit.  The  husband,  so  long  as  he  remains 
her  trustee,  has  a  valuable  vested  interest,  which  must,  and 
does,  operate  a  restraint  upon  her  power  of  alienation,  or 
of  present  enjoyment  by  anticipation. — 2  Bright  on  H.  & 
W.  241  ;  Lee  v.  Muggeridge,  1.  Ves.  &  B.  118  ;  Ware  v. 
Sharp,  I  Swan,  489  ;  Baker  v.  Bradley,  35  Eng.  Law  & 
Eq.  449  ;  Morgan  v.  Elam,.  4  Yerger,  375. 

We  hold,  that  a  married  woman,  having  an  estate  secured 
to  her  under  the  act  of  1850,  or  under  the  Code,  so  long 
as  her  husband  continues  her  trustee,  cannot  convey  or 
charge  her  estate,  unless  she  conform  to  the  requirements 
of  the  statute. — Act  of  1850,  $  5  ;  Code,  §  1984. — See 
James  v.  FisJc,  9  Sm.  &  M.  144. 
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Mrs.  Ravesies  was  married  to  her  co-defendant  on  the 
2d  of  March,  1848,  and  owned  her  property  at  the  time  of 
her  marriage.     The  debt,  which  is  sought  10  be  fastened  on 
her  property,  was  contracted  after  the  Code   went   into 
operation.     Under  these  circumstances,  the  question  may 
be  asked,  is  her  extent  of  ownership  over  the  income  and 
profits  of  her  property  to  be  determined  by  the  act  of  1848, 
or  by  the  Code  ?     Section  1997  of  the  Code  declares,  that 
"the  provisions  of  this  article  take  effect,  and  are  operative 
on  the  estates  of  all  married  women,  who  have  been  mar- 
ried, or  who  have  received  property  by  descent,  gift,  or 
otherwise,  since  the  first  of  March,   one   thousand  eight 
hundred  and  forty-eight."     We  have,  several  times  quoted 
this  provision  of  the  Code,  in  considering  questions  arising 
under  the  statutes  we  are  construing ;  but  never  has  this 
question  been  considered  by  us,  in  any  case  which  required 
its  decision,  except,  perhaps,  the  case  of  Weems  v.  Bryan, 
21  Ala.  302  ;  and  in  that  case,  the  principle  was  rather 
taken  for  granted,  than  considered. — See,  also,  Rogers  v.' 
Boyd,  33  Ala.  181.     We  do  not  propose  now  to  announce 
any  opinion  oil  this  question,  as  its  decision  is  not  necessary 
to  the  result  we  attain  on  a  question  hereinafter  noticed. 
See  Coosa  River  Steamboat  Co.  v.  Barclay,  30  Ala.  126  ; 
Houston   v.  Bogk',  10  Ired.  504;  1   Kent  Com.,  marg.  p. 
455  ;  People  v.  Supervisors,  4  Barb.  75  ;  Holmes  v.  Holmes, 
ib.  300  ;  Norman  v.  Heist,  5  Watts  &  S.  172  ;  Wright   v. 
Marsh,  2  ( Iowa,)  G.  Green,  113;  Drake  v.  Glover,  30  Ala. 
382  ;    Boyd  v.   Harrison,  36  Ala.  533  ;  Height  v.  Read, 
18  Barb.  165  ;  Peel  v.  Walton,  26  Vermont,  86  ;  Blanchard 
v.  Cumberland,  18  Maine,  112. 

Had  the  legislature  the  power  to  change  the  form  of  con- 
veyance t  In  the  case  of  Drake  v.  Glover,  (30  Ala.  389,) 
we  said,  "It  is  unquestionably  the  law,  that  whatever  title 
Mrs.  Drake  may  have  acquired  in  Louisiana,  while  she  and 
her  husband  were  domiciled  in  that  State,  would  be  unim- 
paired by  the  change  of  the  matrimonial  domicile,  and  the 
removal  of  the  property  to  this  State.  But  the  mode  of 
conveying  the  property,  after  its  removal  and  the  change  of 
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domicile  to  this  State,  must  be  governed  by  the  laivs  of  this 
State,  and  not  Ity  the  laivs  of  Louisiana."  It  follows  from 
the  language  we  have  italicized,  that  the  "mode  of  convey- 
ance" is  not  one  of  the  rights  secured  by  the  contract, 
which  legislation  cannot  impair  or  change. 

In  Vermont,  the  legislature  enacted,  that  in  order  to  con- 
vey '-the  rents,  issues,  or  profits  of,  or  any  interest  the  hus- 
band may  have  in  the  real  estate  of  the  wife,  *  *  *  * 
the  deed  shall  be  executed  by  the  wife  jointly  with  the 
husband,  and  acknowledged  by  her,"  &c.  The  question 
arose  in  the  case  of  Peck  v.  Walton,  (26  Ver.  86,)  whether 
this  statute  could  operate  on  lands  previously  held  by  the 
wife,  the  marriage  having  been  solemnized  before  the 
statute  was  passed.  The  court  decided,  that  the  statute 
did  so  operate,  holding  the  following  language  :  "But  we 
do  not  regard  this  statute  as  having  deprived  the  husband 
of  any  rights,  which  were  not  clearly  subject  to  the  con- 
trol of  the  legislature.  The  husband  is  not,  in  any  sense, 
deprived  of  the  estate  which  he  might  have  in  any  of  his 
wife's  property,  or  of  the  right  to  any  estate  in  her  pro- 
spective acquisitions.  The  statute  only  provides  a  special 
mode  of  conveying  this  particular  estate  ;  and  of  this  no 
man  can  complain.  The  legislature  may,  at  all  times,  pre- 
scribe the  mode  of  conveying  property,  and  especially  real 
property." — See,  also,  Oriental  Sank  v.  Freeze,  18  Maine, 
112  ;  Potier  v.  Prejian,  7  La.  301  ;  Foster  v.  Essex  Sank, 
16  Mass.  270. 

Without  deciding,  therefore,  whether  or  not  Mrs.  Rave- 
sies,  under  the  operation  of  the  act  of  1850,  and  of  the 
Code,  has  ceased  to  be  the  absolute  owner  of  her  estate 
and  its  income  and  profits,  still  the  Code  so  far  modifies  the 
form  of  conveyance,  as  that,  since  it  went  into  operation, 
she  cannot  charge  it  by  any  contract  wanting  the  formali- 
ties therein  prescribed. 

The  decree  of  the  chancellor  is  affirmed. 
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WARFIELD  vs.  CAMPBELL  ET  AL. 

[BILL  IN  EQUITY  TO  ESTABLISH  SKT-OFF  AGAIXST  JUDGMENT.] 

1.  Lien  of  garnishment. — A  judgment  creditor,  who  sues  out  process  of 
garnishment  against  the  judgment  debtor  of  his  debtor,  acquires  a 
lien  by  the  service  of  the  garnishment,  which  will  prevail  over  an 
equitable  set-off  afterwards  acquired  by  the  garnishee  against  the 
judgment. 

2.  Lien  of  attorney. — An  attorney-at-law  has  a  lien  on  a  judgment  or 
decree  recovered  for  his  client,  to  the  extent  of  his  fees  for  services 
rendered  in  the  cause,  which  will  prevail  over  an  equitable  set-off 
afterwards  acquired  by  the  defendant. 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  -N.  W.  COCKE. 

THE  original  bill  in  this  case  was  filed,  on  the  25th  July, 
1859,  by  Hazael  Warfield,  against  David  L,  Campbell  and 
Mrs.  Mary  J.  Witherspoon ;  and  sought  to  set  off  the  com- 
plainant's interest  in  a  judgment  which  Mrs.  Witherspoon 
had  obtained  against  said  Campbell,  against  a  judgment 
which  Campbell  had  obtained  against  him,  on  the  ground 
that  Campbell  was  insolvent.  Campbell's  judgment  against 
Warfield  was  recovered  in  the  city  court  of  Mobile,  on  the 
25th  March,  1859,  and  was  affirmed  by  this  court,  on  ap- 
peal, at  its  June  term,  1859. — See  the  case  reported  in 
35  Ala.  349.  Mrs.  Witherspoon's  judgment  against  Camp- 
bell was  rendered  on  the  18th  June,  1858  ;  and  in  May, 
1859,  she  authorized  Warfield,  in  writing,  to  collect  this 
judgment,  and  to  reimburse  himself  out  of  the  proceeds 
for  money  which  he  had  previously  paid  on  her  account. 
In  February,  1860,  B.  Labuzan  and  Stewart  &  Brooks 
filed  their  respective  petitions  in  court,  asserting  a  lien  on 
the  judgment  obtained  by  Campbell  against  Warfield,  to 
the  amount  of  their  fees  for  professional  services  rendered 
by  them,  as  attorneys  for  Campbell,  in  procuring  that 
judgment.  In  March,  1860,  an  amended  bill  was  filed, 
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bringing  in  Woodruff  &  Huntington  as  defendants ;  they 
having  obtained  a  judgment  against  Campbell  on  the  4th 
March,  1858,  and  a  judgment  against  Warfield,  as  the 
debtor  of  Campbell,  on  the  13th  January,  1860.  Wood- 
ruff &  Huntington  sued  out  a  garnishment  on  their 
judgment  against  Campbell,  which  was  served  on  War- 
field  on  the  25th  March,  1859,  the  same  day  on  which 
Campbell's  judgment  against  him  was  rendered ;  and 
Warfield  filed  an  answer,  admitting  the  rendition  of 
that  judgment,  but  stating  that  he  had  sued  out  an 
appeal  from  it;  and  the  judgment  against  him  as  garnishee, 
in  favor  of  Woodruff  &  Huntington,  was  not  rendered 
until  after  the  determination  of  that  appeal. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held,  that  Woodruff  &  Huntington's  lien  'on  Campbell's 
judgment  against  Warfield,  to  the  extent  of  their  judg- 
ment against  Warfield  as  the  debtor  of  Campbell,  was 
superior  to  Warfield's  equitable  set-off  -against  Campbell ; 
and  that  the  liens  of  Labuzan  and  Stewart  &  Brooks,  re- 
spectively, to  the  amount  of  their  fees  for  professional  ser- 
vices as  attorneys  for  Campbell,  must  also  prevail  over  the 
equity  asserted  by  Warfield  ;  but,  as  to  the  residue  of  the 
judgment  against  Warfield,  the  insolvency  of  Campbell 
being  admitted,  he  allowed  Warfield's  equitable  set-off, 
and  perpetually  enjoined  the  collection  of  such  residue. 
From  this  decree  Warfield  appeals,  and  here  assigns  as 
error  that  part  of  the  decree  which  gave  to  Woodruff  & 
Huntington,  Labuzan,  and  Stewart  &  Brooks,  respectively, 
a  lien  superior  to  his  equity. 

JNO.  HALL,  for  appellant. — 1.  The  insolvency  of  Camp- 
bell gives  chancery  jurisdiction  of  this  case,  and  Warfield's 
equity  is  superior  to  that  of  Woodruff  &  Huntington. — 
Railroad  Company  v.  Rhodes,  S  Ala.  206  ;  Duncan  v.  Van- 
derburgh,  1  Paige,  622 ;  Gridley  v.  Garrison,  4  Paige,  647. 

2.  An  attorney  has  no  lien  upon  a  judgment  obtained 
by  him  for  his  client,  for  his  fees,  or  compensation  for  his 
services  in  the  cause,  beyond  the  taxed  costs. — Long  v. 
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Leivis,  2  Stew.  &  P.  229-34 ;  Pindar  v.  Morris,  3  Caines, 
165  ;  McFarland  v.  Crapy,  8  Oowen,  253  ;  1  Paige,  622 ; 
4  Paige,  647. 

P.  HAMILTON,  for  Woodruff  &  Huntington. — 1.  The 
judgment  against  Warfield,  as  garnishee,  concludes  him 
from  setting  up  any  defense  of  which  he  might  have 
availed  himself  at  law. — 22  Ala.  586. 

2.  Woodruff  &  Huntington's  judgment  against  War.- 
field,  although  rendered  after  he  acquired  an  interest  in 
Mrs.  Witherspoon's  judgment  against  Campbell,  relates 
back  to  the  service  of  the  ^garnishment. — Langdon  v.  Eai- 
ford,  20  Ala.  532 ;  Skipper  v.  Foster,  29  Ala.  330.  The 
equities  being  equal,  that  must  prevail  which  is  prior  in 
point  of  time.— 2  Watts,  230. 

GEO.  N.  STEWART,  for  the  other  defendants,  cited  Mc- 
Donald v.  Napier,  14  Georgia,  89  :  Pope  v.  Armstrong, 
3  Sm.  &  M.  214 ;  Andrews  v.  Morse,  12  Conn.  444. 

A.  J.  WALKER,  C.  J.— The  appellant  by  his  bill 
asked  to  set  off  a  part  of  a  judgment  wherein  Mrs.  With- 
erspoon  is  plaintiff  and  David  L.  Campbell  defendant, 
against  a  judgment  of  Campbell  against  himself.  Of  the 
judgment  in  favor  of  Mrs.  Witherspoon,  he  claimed  to  be 
the  equitable  owner  to  the  extent  of  $1071  61.  The 
set-off  was  allowed,  except  as  to  a  part  of  Campbell's  judg- 
ment on  the  appellant,  sufficient  to  discharge  certain  bills 
of  cost,  a  judgment  of  Woodruff'  &  Huntington,  and  the  fees 
of  counsel  who  procured  the  judgment  of  Campbell  against 
the  appellant.  The  argument  here  attributes  to  the  chan- 
cellor an  error  only  in  restricting  the  set-off  so  as  not  to 
cover  an  amount  sufficient  to  pay  the  judgment  of  Wood- 
ruff &  Huntington  and  the  counsel  fees  above  specified. 

Did  Woodruff  &  Huntington,  and  the  counsel  of  Camp- 
bell, have  a  right  of  satisfaction  out  of  the  judgment  of 
.  Campbell  against  appellant,  prior  and  superior  to  the  right 
of  the  appellant  to  have  Campbell's  judgment  against  him 
34 


630  ALABAMA. 


Wariield  v.  Campbell  el  al. 


satisfied,  by  setting  off  against  it  his  interest  in  the  judgment 
of  Mrs.  Witherspoon  against  Campbell  ?  Before  this  ques- 
tion can  be  decided,  it  must  be  ascertained  at  what  time 
the  interest  of  the  appellant*  in  the  judgment  against 
Campbell  accrued.  On  the  19th  May,  1859,  Mrs.  With- 
erspoon in  writing  authorized  the  appellant  to  collect  her 
judgment  on  Campbell,  and  to  retain  such  an  amount  as 
would  reimburse  him  certain  sums  paid  out  by  him  for  her. 
This  transaction  gave  rise  to  the  appellant's  equitable  in- 
terest in  tHe  judgment  upon  Campbell.  It  is  true  that, 
before  that  time,  and  on  the  10th  day  February,  1859,  the 
appellant  paid  for  Mrs.  Witherspoon  certain  sums  of 
money,  and  he  expected  to  reimburse  himself  from  the 
money  which  might  be  collected  from  Campbell;  but  it  is 
not  alleged  that  Mrs.  Witherspoon  then  authorized  the  ap- 
pellant so  to  reimburse  himself,  or  in  any  way  transferred 
an  interest  in  the  judgment  to  him.  Besides,  if  the  ap- 
pellant had,  on  the  1  Oth  February  1859,  acquired  an  in- 
terest in  the  judgment  corresponding  with  the  sums  then 
paid  by  him  for  Mrs.  Witherspoon,  the  question  would  not 
be  changed.  For  the  sums  so  paid  on  the  10th  February, 

1859,  were  so  small  that,  after  the  reimbursement  of  them 
to  the  appellant  out  of  the  judgment  on  Campbell,  there 
would  remain  more  than  enough  of  that  judgment  to  sat- 
isfy Woodruff  &  Huntington  and  the  counsel   fees  above 
stated.     It  is  certain,  therefore,  that  the  appellant  did  not 
acquire  any  interest,  which  would  conflict  with  the  claims 
of  Woodruff  fy  Huntington  and  the  counsel  of  Campbell, 
until  the  19th  May,  1859. 

The  judgment  of  Campbell  against  the  appellant  was 
rendered  on  the  25th  March,  1859 ;  and  on  the  same  day  a 
garnishment  was  issued  in  favor  of  Woodruff  &  Hunting- 
ton,  judgment  creditors  of  Campbell,  against  the  appellant, 
as  Campbell's  debtor,  which  garnishment  was  answered  by 
appellant  on  5th  April,  1859.  Afterwards,  and  in  January, 

1860,  Woodruff  &  Huntington  obtained  judgment  against 
the  appellant,   as  the  defendant   in  garnishment.      This 
judgment  the  appellant  sought  by  his  bill  to  perpetually 
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enjoin,  upon  the  ground  that  his  equitable  right  of  set-off' 
was  superior  to  Woodruff  &  Uuntington's  claim  to  a  satis- 
faction of  their  judgment  upon  Campbell,  out  of  the  judg- 
ment of  Campbell  against  the  appellant. 

[l.j  By  ^he  garnishment,  which  was  issued  and  answered 
before  the  appellant  acquired  his  equitable  set-off,  Wood- 
ruff &  Huntington  obtained  a  lien^ro  tanto,  upon  the  debt 
due  Campbell  (their  debtor)  by  the  appellant.  This  lien 
would  arise  upon  the  service  of  the  garnishment.  It  cer- 
tainly attached  in  this  case  upon  the  filing  an  answer, 
which  was  a  waiver  of  service,  Crawford  v.  Clute  &  Mead, 
7  Ala.  157;  Dove  v.  Dawson,  6  Ala.  712;  Skipper  v.  Foster, 
29  Ala.  330.  The  garnishment  gave  to  the  creditors  of 
Campbell  a  lien  upon  the  judgment  of  their  debtor  against 
the  appellant;  and  the  appellant  could  not  defeat  it  by 
acquiring  afterwards  a  set-oft.  The  chancellor  therefore 
committed  no  error  in  giving  precedence  to  the  lien  of 
Woodruff*  &  Huntington  over  the  appellant's  set-off. 

[2.]  The  remaining  question  to  be  examined  is,  whether 
the  charges  of  Campbell's  counsel,  ,in  procuring  the  judg- 
ment against  the  appellant  in  favor  of  Campbell,  were  en- 
titled to  satisfaction  out  of  that  judgment,  in  preference  to 
the  appellant's  claim  to  have  it  appropriated  to  the  judg- 
ment of  Mrs.  Witherspoon  on  Campbell.  Besides  the  lien 
on  papers,  and  upon  funds  collected,  an  attorney  has  alien 
upon  the  judgment  or  decree  recovered,  for  the  services 
rendered  in  procuring  such  judgment  or  decree. — Cross  on 
Lien,  (32  Law  Library,)  218  ;  Montague  on  Lien,  53,  57; 

2  Kent's  Com.  641 ;  Story  on  Agency,  507,  §  383;   Ward 
v.    Wordsworth,  1  E.  D.  Smith,  598;    Turwin  v.  Gibson, 

3  Atk.  720  ;  Rooney  v.  Second  Avenue  Railroad  Company, 
18  N.  Y.  (4  Smith,)  368  ;    Wilkins  v.  Batterman,  4  Barb. 
47  ;  Mitchell  v.  Oldfield,  4  Term,  123. 

In  England,  the  legal  profession  has  the  two  distinct  de- 
partments of  attorneys  and  advocates.  Of  the  advocates 
there  are  two  species,  barristers  and  sergeants.  In  theory, 
the  services  of  advocates  are  gratuitous,  and  their  fees  are 
quiddam  honorarium.  The  attorney's  fees  are  the  only 
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charges  which  are  actionable,  or  legally  coercible.  These 
are  taxed  as  a  part  of  the  cost.  It  was  a  necessary  conse- 
quence, that  the  attorney's  lien  applied  alone  to  taxed  cost. 
AS  there  were  no  other  charges  cognizable  by  the  courts, 
it  was  simply  impossible  to  farther  extend  the  lien.  It  is 
intimated  by  expressions  made  arguendo  in  Long  v.  Leicis, 
(1  St.  &  P.  229,),  that  the  lien  here  can  have  no  greater  ex- 
tent than  the  taxed  cost,  notwithstanding  the  principle  of 
the  common  law  is  here  repudiated,  and  the  charges  of 
counsel  are  with  us  the  subject  of  contract,  and,  like 
charges  for  services  in  other  departments  of  business,  capa- 
ble of  enforcement  in  the  legal  tribunals.  And  many  de- 
cisions in  American  courts  deny  the  existence  of  any  lien, 
where  there  is  no  taxation  of  costs  on  account  of  the  at- 
torney, and  restrict  it  to  the  cost,  where  its  taxation  is 
authorized  by  law. — Ex  paite  Kyle,  1  Cal.  331 ;  Mansfield 
v.  Borland,  2  ib.  507  ;  Ocean  Ins.  Co.-  v.  Ryder,  22  Pick. 
210  ;  Wright  v.  CoUeigh,  4  N.  H.  339;  Currier  v.  Boston 
&  Maine  Railroad,  37  N.  H.  223  ;  Ballv.  Brinkley,  10  Ind. 
102,18  U.  S.  Digest,  91,  §  43;  Davenport' v.  Ludlow, 
4  How.  Pr.  R.  337 ;  Benedict  v.  Harlan  &  Wendell,  5  ib. 
347  ;  Walton  v.  Dicker  son,  3  Barr,  376. 

We  think  these  decisions  proceed  upon  an  incorrect  view 
of  the  reason  upon  which  the  lien  is  restricted  in  England 
to  the  taxed  costs.  It  was  so  restricted,  because  the're 
was  no  right  to  legal  coercion  for  the  collection  of  any 
fees,  save  those  taxed  as  a  part  of  the  cost.  That  reason 
failing,  the  result  flowing  from  it  ought  also  to  fail.  The 
attorney's  lien  was  allowed,  not  because  his  costs  were 
taxed  ;  but  it  is  founded  in  the  natural  equity  which  for- 
bids that  a  party  should  enjoy  the  truits  of  the  cause, 
without  satisfying  the  legal  demands  of  his  attorney. 
Wilkins  v.  Carniicliael,  Douglass,  100  ;  Cross  on  Lien,  28  ; 
Rooney  vs.  Second  Avenue  Railroad  Co.,  supra.  The  taxed 
costs  of  the,  attorney,  in  England,  bad  no  merit  or  justice 
superior  to  the  claim  of  counsel  for  a  reasonable  compen- 
sation in  this  day  and  country;  nor  did  the  former  contri- 
bute more  to  the  success  of  the  party  he  represented,  than 
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does  the  latter  under  our  system.  Every  reason,  therefore, 
upon  which  the  lien  was  founded  in  England,  applies  to 
the  counsel  fees  in  this  country  ;  and,  therefore,  the  Hen 
should  be  incorporated  in  our  jurisprudence,  as  a  security 
for  the  compensation  of  counsel. 

When  the  taxation  of  attorney's  cost  was  abandoned  in 
New  York,  and  the  rate  of  compensation  was  left  by  the 
law  to  be  governed  by  contract,  Judge  Shankland  and  Judge 
Willard  decided,  that  the  lien  no  longer  existed  in  that 
State. — Davenport  v.  Ludlotv,  supra/  Benedict  v.  Bar- 
lan  &  Wendell,  supra.  But  the  question  afterwards 
arose  in  the  court  of  common  pleas,  and  in  the  court  of 
appeals  of  New  ..York;  and  iu  both  cases  the  decisions 
of  Judge  Shankland  and  Judge  Willard  were  reviewed, 
in  arguments  which,  it  seenis  to  us,  conclusively  refuted 
their  reasoning,  and  the  lien  was  allowed. — Ward  v.  Words- 
'worth,  supra  ;  Rooney  v:  Second  Avenue  Railroad  Co.,  supra. 
In  other  States,  numerous  cases  are  to  be  found,  in  which, 
a  lien  in  favor  of  counsel  has  been  allowed,  for  the  security 
of  charges  not  taxed  as  cost. — Pope  v.  Armstrong,  5  S.  &  M. 
214;  McDonald  v.  Napier,  14  Greo.  89  ;  Carter  v.  Bennett, 
6  Florida,  214 ;  Andreivs  v.  Morse,  12  Conn.  444» 

While  we  cannot  affirm  that  there  is  any  preponderance 
of  authority  in  favor  of  the  proposition,  that  the  attorney's 
lien  extends  to  the  fees  of  counsel  not  embraced  in  the  taxed 
costs,  we,  feel  constrained  to  maintain  that  proposition, 
because  it  best  comports  with  the  principle  of  justice  out 
of  which  the  attorney's  lien  sprung. 

Upon  the  question,  whether  the  attorney's  lien  is  supe- 
rior or  subordinate  to  the  defendant's  right  of  set-off,  there 
was  in  England,  and  is  in  this  country,  a  singular  contrariety 
of  decision.  Upon  that  question  the  courts  of  common 
bench  and  chancery,  and  the  court  of  king's  bench  in  Eng- 
land, and  Chancellor  Kent  and  Chancellor  Wai  worth,  in 
New  York,  ruled  differently. —  Vaughn  v.  Davis,  2  H.  Bla. 
440  ;  Moliaivk  Sank  v.  Burrows,  6  Johns.  317  ;  2  Kent's 
Com.  (marg.  p.)  641 :  Nicoll  v.  Nicoll,  16  Wend.  446;  Story 
on  Agency,  ^  383  ;  Duncan  v.  Vanderburgh,  1  Paige,  622  : 
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Potter v.  Lane,  S  Johns.  R.  359.;  Gridley  v.  Garrison,  4  ib. 
646.  It  is  not  necessary  that  we  should  consider  it  in  this 
case,  'yhe  set-off,  as  to  which  the  controversy  arises  in  this 
case,  was  acquired  after  the  rendition  of  the  judgment.  To 
such  a  set-off  it  is  plain  that  the  attorney's  lien  must  be 
superior,  whatever  may  be  the  rule  as  to  a  set-off  existing 
when  the  judgment  is  rendered.  The  authorities,  which 
are  above  cited  in  this  opinion,  show  that  the  attorney  is 
regarded  as  an  assignee  of  the  judgment,  at  least  at  the  date 
of  its  rendition,  to  the  extent  of  his  fees.  Being  an  assignee 
at  that  date,  he  has  an  older  equity  than  that  acquired  by 
a  set-off  of  later  acquisition  ;  and  the  maxim,  "  qui  prior  est 
in  tempore  potior  est  in  jure,'9'  applies  in  his  favor. 

The  appellant  has  other  matter  of  set-off  against  Camp- 
bell, which  we  have  not  noticed  in  this  opinion,  because  its 
date  is  subsequent  to  the  judgment  of  Campbell,  and  it  is 
therefore  controlled  by  the  principles  which  we  have 
announced. 

Decree  affirmed. 


McDOUGALD'S  ADM'R  vs..  CAREY.    ' 
[MOTION  TO  REVIVE  APPEAL — CROSS  MOTIOX  TO  DISMISS.] 

1.  Succession  to  trust  estate  on  death  of  trustee. — The  statute  of  Georgia, 
approved  December  16,  1861,  entitled  "An  act  to  provide  for  the  ap- 
pointment of  new  assignees  and  trustees  in  certain  cases,"  as  proved 
in  this  case,  changes  the  common-law  rule  in  reference  to  the  suc- 
cession to  a  trust  estate  on  the  death  of  the  sole.or  surviving  trustee 
under  an  assignment  for  the  benefit  of  creditors,  and  authorizes  the 
appointment  of  a  new  trustee,  on  the  petition  of  two  or  more  of  the 
creditors,  by  the  superior  court  of  the  county. 

2.  Bevivor  of  appeal. — An  express  trust  for  the  benefit  of  creditors  hav- 
ing been  created  in  Georgia,  where  the  common-law  rule  in  reference 
to  the  succession  to  trust  estates  has  been  changed  by  statute  ;  and 
the  trustee  having  died,  pending  an  appeal  from  a  decree  in  chancery 
obtained  by  him  here, — the  appeal  must  be  revived  against  his  suc- 
cessor in  the  trust,  appointed  under  the  statute  in  Georgia. 
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APPEAL  from  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon  JAMES  B.  CLAEK. 

THIS  case  was  before  the  court  at  its  January  term,  1862, 
on  a  motion  by  the  appellee  to  dismiss  the  appeal,  on  ac- 
count of  the  failure  to  revive  it,  as  required  by  an  order 
of  the  court  made  at  the  June  term,  1860  ;  and  on  a  cross- 
motion  by  the  appellant,  asking  an  extension  of  time  with- 
in which  to  make  the  necessary  revivor. — See  the  case 
reported,  ante,  pp.  320-23.  At  the  present  term,  the  appel- 
lant produced  to  the  court  a  certified  transcript  from  the 
records  of  the  superior  cou^t  of  Muscogee  county,  Georgia, 
showing  the  appointment  of  William  Dougherty,  as  the  suc- 
cessor of  Edward  Carey,  the  deceased  trustee,  and  also  a 
certified  copy  of  the  statute  of  Georgia,  under  which  the 
appointment  was  made  ;  and  moved  to  revive  the  appeal 
against  said  Dougherty.  The  statute  referred  to  is  entitled 
"an  act  to  provide  for  the  appointment  of  new  assignees 
and  trustees  in  certain  cases,"  approved  December  16, 1861 ; 
and  the  first  section  is, in  the  following  words:  "Be  it 
enacted,"  &c.,  "that  in  all  cases  of  assignments  for  the  bene- 
fit of  creditors,  heretofore  or  hereafter  made,  and  in  all 
cases  of  any  trust,  where  the  sole  or  surviving  trustee  or 
assignee  shall  have  departed  this  life,  or  removed  beyond 
the  jurisdiction  of  the  courts  of  this  State,  the  superior 
courts  of  the  several  counties  in  this  State  shall  have  full 
power  and  authority,  when  sitting  either  as  a  court  of  law 
or  equity,  upon  the  petition  of  two  or  more  of  the  parties 
interested  in  such  assignment  or  trust,  and  on  such  notice 
as  the  court  shall  direct,  in  a  summary  manner,  to  appoint 
a  new  trustee  or  trustees,  in  place  and  stead  of  such  deceased 
or  non-resident  trustee  ;  and  such  new  trustee  shall  have  all 
the  authority,  and  be  subject  to  all  the  pains  and  penalties 
of  such  deceased  or  non-resident  trustee  or  assignee  ;  and 
all  laws  or  enactments  shall  be  as  applicable,  and  in  as  full 
force,  in  respect  to  the  new  as  the  old'trustee  or  assignee ; 
aud  said  court  being  hereby  authorized,  in  his  discretion, 
to  require  bond  and  security  of  such  assignee  or  trustee." 
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The  appellee's  counsel  resisted  the  motion  to  revive,  and 
moved  to  dismiss  the  appeal,  because  it  had  not  been 
revived  as  required  by  the  former  orders  of  the  court. 

GOLDTHWAITE,  RlCE  &    SEMPLE,    and  GrEO.  D.  HOOPER. 

for  appellant. 

W.  P.  CHILTON,  L.  E.  PARSONS,  and  D.  CLOPTON,  contra. 

STONE,  J. — When  this  case  was  before  us  twelve  months 
ago,  we  made  the  remark,  that  this  trust  was  "  created  in 
the  State  of  Georgia,  and  the  suit  was  instituted  for  the 
purpose  of  collecting  a  debt  due  the  trust,  out  of  an 
alleged  debtor's  assets  in  the  State  of  Alabama ;"  and  we 
,added,  "The  common  law  is  presumed  to  prevail  in  Georgia  ; 
and  by  the  common  law,  the  trust  title  as  to  personalty 
passes,  upon  the  death  of  the  trustee,  to  his  personal  rep- 
resentative." We  then  ruled,  that  a  trustee  in  place  of 
Mr.  Carey  should  be  appointed  in  this  State,  that  the  suit 
might  be  revived  against  him. 

It  will  be  observed,  that  this  ruling  of  ours  rests  for  its 
support  on  the  legal  presumption  that  the  common-law 
rule  prevailed  in  Georgia.  A  statute  of  the  State  of  Geor- 
gia has  been  given  in  evidence  before  us,  approved  Decem- 
ber 16th,  1861,  which  changes  the  common-law  rule,  and, 
in  cases  like  the  present,  authorizes  the  appointment  of  a 
successor  to  the  trustee,  on  certain  specified  proceedings 
had  for  the  purpose.  Proceedings  had  in  the  superior 
court  of  Muscogee  county,  Georgia,  certified  according  to 
the  act  of  congress,  have  also  been  given  in  evidence  before 
us,  which  show  that  William  Dougherty  has  been,  by  that 
court,  appointed  trustee  in  this  case,  in  place  of  Edward 
Carey,  deceased.  The  statute  of  Georgia  declares,  that. 
•"  such  new  trustee  shall  have  all  the  authority,  and  be  sub- 
ject to  all  the  pains  and  penalties  of  such  deceased  or  non 
resident  trustee  or  assignee."  These  proceedings  conform 
to  the  statute  in  every  essential  particular. 

It  is  contended,  that  the  new  trustee,  appointed  as  he 
was  by  the  court,  and  under  a  statute  of  another  State. 


JANUARY  TERM,  1863.    537 

Sherrod  v.  Sherrod's  Adm'rs. 

possesses  no  extra-territorial  power,  and  cannot  maintain  a 
suit  in  our  courts.  The  deed  of  assignment  was  made  in 
Georgia,  by  and  to  parties  resident  therein  ;  namely,  by 
the  Bank  of  Columbus,  for  the  benefit  of  its  creditors.  It 
assigned  all  its  effects,  among  which  was  a  debt  or  debts 
due  to  the  bank  from  Daniel  McDougald.  The  present 
suit  is  instituted  by  the  trustee  to  recover  the  said  debt  or  • 
debts  of  McDpugald,  out  of  assets  that  are  in  this  State. 
We  are  not  informed  that  any  of  the  trust  effects  proper 
are  in  Alabama  ;  but  the  averments  of  the  bill  tend  to  show 
that  a  resort  to  the  estate  of  McDougald  within  this  State 
is  necessary  to  the  collection  of  this  demand  against  him. 
Under  such  circumstances,  the  law-appointed  trustee, 
assignee,  or  syndic  of  another  State,  may  maintain  an 
action  in  this  State,  to  recover  a  demand  which  is  covered 
by  the  assignment. — Hooper  v.  Tuckerman,  3  Sandf.  Sup.  Ct» 
311  ;  Hall  v.  Eoardman,  14  N.  H.  38  ;  Story's  Conflict  of 
Laws,  §  420  ;  Wilson  v.  Matthews,  Finley  &  Co.,  32  Ala. 
346-8,  and  authorities  cited. 

We  have  examined  the  cases  of  Pickering  v.  Fisk,  (6  Ver. 
102,)  Ingersoll  v.  Cooper,  (5  Blackf.  426,)  Willard  v.  Ham- 
mond, (1  Foster,  382,)  Williams  v.  Mans,^(<o  Watts,  278,) 
and  are  of  opinion  that  they  do  not  conflict  with  this  view. 

This  appeal  stands  revived  in  the  name  of  William 
Dougherty,  trustee,  as  appellee. 


SHERROD  vs.  SHERROD'S  ADM'RS. 

[BILL  IN  EQUITY  BY  EXECUTOR,  FOR  CONSTRUCTION  OF  WILL,  ADMIN- 
ISTRATION, AND  SETTLEMENT  OF  ESTATE.] 

1.  Bequest  to  grand-son,  with  limitation  over  on  Ms  death  without  wife  or 
child. — "Where  a  testator  bequeathed  to  his  grand-son  certain  slaves,  a 
specified  sum  of  money,  and  a  quantity  of  old  sterling  plate,  and 
added  to  the  bequest  these  words,  "But,  if  said  grand-son  should  die. 
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leaving  a  wife,  but  no  child,  nor  the  descendants  of  any  child,  in  that 
case  it  is  my  will,  that  his  wife  shattytake  the  interest  in  the  estate 
devised  to  him  by  me,  to  which  the  laws  of  Alabama  would  entitle 
her  if  he  were  seized  and  possessed  of  the  same  in  fee-simple,  and  the 
balance  of  said  estate  I  will  to  be  divided  equally  between  my  three 
eldest  sons  or  their  families," — held,  that  the  absolute  interest  in  the 
property  vested  in  the  grand-son,  subject  to  be  divested  by  the  hap- 
pening of  the  specified  contingency;  and  that  on  his  death,  leaving 
neither  wife,  child,  nor  descendant,  the  title  passed  to  his  adminis- 
trator, and  the  testator's  three  eldest  sons  took  nothing. 

APPEAL  from  the  Chancery  Court  of  Lawrence. 
Heard  before  the  Hon.  JOHN  FOSTER. 

THE  bill  in  this  case  was  filed  on  the  25th  January,  1851, 
by  W.  W.  Watkins,  as  the  sole  surviving  executor  of  the 
last  will  and  testament  of  Benjamin  Sherrod,  deceased, 
against  the  legatees,  devisees,  and  heirs-at-law  of  said  tes- 
tator, asking  a  judicial  construction  of  the  will,  and  the 
administration  and  settlement  of  the  estate  under  the  direc-* 
tions  of  the  court;  and  an  amended  bill  and  bill  of  revivor 
was  afterwards  filed  in  the  names  of  Samuel  W.  Shackel- 
ford  and  Charles  F.  Sherrod,  as  administrators  de.bonis  non, 
with  the  will  annexed  of  said  testator.  The  testator  died 
in  February,  1847,  having  executed  and  published  his  last 
will  and  testament,  which  was  duly  admitted  to  probate 
after  his  death,  and  which  contained  a  clause  in  the  fol- 
lowing words :  "  I  will  and  bequeath  to  my  grand-son, 
William  S.  Swoope,  three  thousand  dollars,  which  I  placed 
in  the  hands  of  his  father  at  the  time  of  his  birth,  to  be 
kept  at  interest  until  lie  arrives  at  the  age  of  twenty-one 
years,  and  then  invested  in  land  for  his  benefit ;  also,  the 
following  negroes,"  specifying  them  by  name.  "I  hereby 
appoint  my  son,  F.  O.  A.  Sherrod,  as  trustee  to  take  charge 
of  the  above-named  negroes,  and  their  future  increase,  at 
the  division  of  my  estate,  and  to  employ  them  as  he  may 
think  best,  until  the  executors  of  Jacob  K.  Swoope  shall 
provide  a  plantation  on  which  to  work  them ;  and  my  said 
son  Frederick  shall  be  entitled,  during  the  time  he  has  the 
negroes,  to  one  half  of  the  clear  profits  of  their  labor.  I 
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also  will  and  bequeath  to  my  said  grand-son  my  old  lot  of 
sterling  plate.  But,  if  said  grand-son  should  die,  leaving 
a  wife,  but  no  child,  nor  the  descendants  of  any  child,  in 
that  case  it  is  my  will,  that  his  wife  shall  take  the  interest 
in  the  estate  devised  to  him  by  me,  to  which  the  laws  of 
Alabama  would  entitle  her  if  he  was  seized  and  possessed 
of  the  same  in  fee-simple  ;  and  the  balance  of  said  estate 
I  will  to  be  equally  divided  between  my  three'eldest  sons, 
or  their  families  ;  the  children  of  such  of  my  said  sons  as 
may  depart  this  life  previously,  or  the  descendants  of 
such  children,  taking  the  share  to  which  the  deceased  pa- 
rent would  have  been  entitled." 

The  testator  had  been  twice  married.  By  his  first  wife 
he  had  four  children — namely,  Felix  A.  M.,  Frederick  0. 
A.,  and  Samuel  W.  Sherrod,  and  Mrs.  Swoope,  the  mother 
of  William  S.  Swoope  above  named.  By  his  second  wife, 
who  survived  him,  he  had  three  children,  all  of  whom1  were 
living  at  the  time  of  his  death.  Felix  A.  M.  Sherrod  died 
before  the  execution  of  the  testator's  will,  leaving  several 
infant  children.  Frederick  0.  A.  Sherrod  and  Samuel  W. 
Sherrod  survived  the  testator,  but  died  before  the  bill  in 
this  case  was  filed,  each  leaving  several  infant  children. 
William  S.  Swoope,  who  is  named,  in  the  clause  above 
copied,  survived  the  testator,  but  died  before  the  filing  of 
the  bill,  intestate,  under  the  age  of  twenty-one  years,  and 
without  wife  or  child.  The  chancellor  held,  that  the  entire 
interest  in  the  property  bequeathed  to-  William  S.  Swoope, 
under  the  above  clause  of  the  will,  vested  in  him,  and 
passed  to  his  administrator  on  his  death ;  and  this  part  of 
his  decree  is  here  assigned  as  error  by  the  children  of-  the 
testator's  three  eldest  sons  above  named.- 

WM.  COOPER,  and  R.  W.  WALKER,  for  appellants. — The 
appellants  insist  that,  under  the  bequest  in  controversy, 
William  S.  Swoope  took  only  a  life-estate,  with  a  contin- 
gent remainder  by  implication  to  his  children,  if  any,  and 
a  vested  remainder  to  the  testator's  three  eldest  sons, 
or  their  families,  defeasible  in  toto  on  the  contingency  of 
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Swoope's  leaving  children,  and  in  part  on  the  contingency 
of  his  leaving  a  wife  but  np  children  ;  that  the  bequest, 
considered  by  itself,  is  fairly  susceptible  of  this  construc- 
tion ;  and  that,  when  considered  in  connection  with  the 
other  provisions  of  the  will,  the  circumstances  under  which 
it  was  made,  the  relations  of  the  several  legatees  to  the 
testator,  and  the  improbabilities  and  inconsistencies  arising 
CKit  of  any  other  construction,  (all  of  which,  by  rules  uni- 
versally recognized,  are  to  be  looked  to  in  arriving  at  the 
intention  of  any  particular  clause,)  no  other  construction 
can  be  sustained.— Croivder  v.  Clowes,  2  Vesey,  449  ;  Sean 
v.  Hutty,  8  Term,  8  ;  Wainwright  v.  Wainwright,  3  Vesey, 
558  ;  Hingham  v.  Baker,  Cro.  Eliz.  15  ;  Hutton  v.  Simpson, 
2  Vernon,  723  ;  Willis  v.  Lucas,  1  P.  Wms.  472  ;  Broivne 
v.  DeLoet,  4  Bro.  C.  C.  535  ;  Ramsden  v.  Hazzard,  3  Bro. 
C.  C.  236  ;  1  Vesey  &  B.  466  ;  Hoskins  v.  Hoskins,  9  East, 
306 ;  Banifield  v.  Popham,  1  P.  Wms.  54  ;  Robinson  v. 
Robinson,  1  Burr.  38  ;  Stanley  v.  Leonard,  1  Eden,  87  ;  Doe 
v.  Smith,  7  Term  R.  531 ;  Evans  v.  Astley,  3  Burr.  1570 ; 
2  Swans.  342  ;  Blackwell  v.  Bull,  1  Keene,  176  ;  Townlcy 
v.  Bolton,  1  My.  &  K.  14S ;  5  Beavan,  142  ;  2  McCord, 
45-62  ;  8  Iredell,  237  ;  5  Iredell,  414 ;  5  Dana,  442  ; 
4  Rich.  Eq.  276;  11  Harris,  (Penn.)  31;  Sherratt  v.  Bentley, 
2  My.  &  K.  149  ;  Dyer,  330  ;  2  Ventr.  347  ;  1  Roper  on 
Legacies,  597,  and  cases  cited ;  2  ib.  143S-9,  1447-8  ; 
Gibson  v.  Land,  27  Ala.  127  ;  Woodley  v.  Findlay,  9  Ala. 
716 ;  Isbell  v.  Maclin,  24  Ala.  315  ;  Keyes  on  Chattels, 
§§  323,  262.  Many  of  these  cases  repudiate  the  old  doc- 
trine, which  only  allowed  an  unavoidable  or  necessary  im- 
plication— where  the  inference  was  so  plain  as  to  be  irre- 
sistible to  the  mind — and  hold  that  an  estate  may  be  cre- 
ated, enlarged,  diminished,  or  defeated,  by  implication, 
whenever  it  comports  with  reason,  and  with  the  general 
intent  of  the  testator,  as  shown  by  the  whole  will. — See, 
particularly,  Sherratt  v.  Bentley,  2  My.  &  K.  149  ;  4  Bro. 
C.  C.  535,  note,  and  cases  there  cited;  2  Roper  on 
Legacies,  1447  ;  Keyes  on  Chattels,  $  262  ;  3  Vesey,  111. 
That  the  interest  of  the  three  eldest  sons  was  a  vested 
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defeasible  remainder,  see  particularly  9  Ala.  716  ;  24  Ala. 
315  ;  27  Ala.  117  ;  5  Iredell,  414  ;  1  Bro.C.  C.181  ;  1  P. 
Wms.  563  ;  4  Rich.  Eq.  276.  Even  if  their  interest  was 
contingent,  the  bequest  is  not  to  be  construed  according  to 
the  strict  rules  applicable  to  pure  conditions  precedent ; 
and  it  is  not  necessary  that  every  particular  circumstance 
should  take  place. — ]  Roper,  751 ;  Avclynv.  Ward,  1  Ves. 
sr.  420;  Holmes  v.  Craddock,  3  Vesey,  321  ;  Pearsall 
v.  Simpson,  15  Vesey,  32 ;  2  Williams  on  Executors, 
1089-90,  last  Amer.  ed. 

WALKER,  CABANISS  &  BRICKELL,  JAMES  ROBINSON,  and 
D.  P.  LEWIS,  contra. — The  will  creates  a  vested  legacy  in 
W.  S.  Swoope.—  Gill  v.  Weaver,  1  Dev.  &  Bat.  Eq.  42; 
6  Porter,  10,  507  ;  Farley  v.  Gilmer,  12  Ala.  143  ;  Savage 
v.Benham,  17  Ala.  127  ;  9  Vesey,  233  ;  11  Vesey,  498; 
2  P.  W.  626  ;  3  My.  &  K.  257  ;  11  Wendell,  260  ;  1  Jar- 
man  on  Wills,  267,  top ;  1  Roper  on  Legacies,  '375-7, 
553-4;  2  Fearne  on  Remainder,  (ed.  1845,)  148,  163.  " 

2.  This  vested  legacy  could  only  be  divested  by  the  hap- 
pening of  the  contingency  expressly  provided  for  by  the 
testator — viz.,  the  death  of  the  legatee,  "  leaving  a  wife, 
but  no  child." — 1  Roper   on    Legacies,    618,    782,   top ; 

2  Fearne  on  Remainders,   377-8 ;    5  Vesey,  207,  578  ; 

3  Paige,  243 ;  6  East,  458.     The  specified  contingency  not 
having  occurred,  the  court  will  not  indulge  in   conjectures 
to  supply  supposed  omissions. — 3  Vesey,  317  ;  1  Jarman  on 
Wills,  744-50  ;  Roper  on  Legacies,  322. 

3.  The  construction  for  which  the  appellants  contend, 
would  create  a  partial  intestacy,  and  raise  an  estate  by  im- 
plication against  the  express  words  of  the  will,  and  which, 
if  created  by  express  words,  could  not  be  sustained.     The 
doctrine  of  implication  has  never  been  carried  to  so  great 
an  extent. 

A.  J.  WALKER,  J.— F.  O.  A.  Sherrod  having  died 
without  ever  having  had  the  possession  of  the  slaves,  the 
contingency  on  which  he  was  to  share  in  the  profits  of  their 
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labor  is  not  presented ;  consequently,  that  feature  of  the 
bequest  is  to  be  left  out  of  view  in  the  consideration  of 
the  case.  The  bequest  to  be  construed  is  a  legacy,  in  the 
first  place  unqualified;  to  the  grand-son,  but  by  a  subse- 
quent provision  made  subject  to  this  qualification,  that  if 
the  grand-son  should  die,  leaving  a  wife,  but  no  child,  nor 
the  descendant  of  any  child,  then  over  to  the  persons  in  the 
proportions  named.  The  grand-son  having  died  in  infancy, 
leaving  no  wife,  nor  child,  nor  the  descendant  of  any  child, 
to  whom  does  the  personalty  bequeathed  go  ?  The  chan- 
cellor decided,  that  it  went  to  the  grand-son's  administrator, 
to  be  distributed  among  his  next  of  kin.  The  appellants 
insist  that  it  goes  to  the  testator's  three,  eldest  sons,  or 
their  families.  The  construction  prodnqing  that  result  is, 
that  the  grand-son  took  only  a  life-estate,  with  remainder 
to  the  three  eldest,  sons,  subject  to  be  defeated  in  toto  by 
the  grand-son's  leaving  children,  or  their  descendants,  and 
in  part  by  the  contingency  of  his  leaving  a  wife  but  no 
descendant  from  him. ,  Kejecting  that,  we  adopt  as  the 
true  exposition  of  the  clauses  of  the  will  in  question  the 
construction  which  gives  to  the  grand-son  the  entire  in- 
terest, subject,  however,  to  be  defeated  m  the  contingency 
specified. 

There  is,  in  the  first  place,  a  clear  and  unambiguous  gift 
of  the  absolute  and  entire  interest.  The  language  is,  "  I 
give  and  bequeath,"  &c.  If  the  will  had  stopped  with  the 
former  of  the  two  clauses,  no  argument  could  have  been 
made  in  favor  of  the  proposition  that  the  legatee  took  a 
partial  interest.  The  case  here,  then,  is  one  where  an  ab- 
solute gift  is  made,  and  a  contingency  is  afterwards  pro- 
vided, in  which  the  estate  is  to  be  defeated.  Now,  the 
rule  is,  that  where  there  are  clear  words  of  gift,  the  court 
will  never  permit  that  absolute  gift  to  be  defeated,  unless 
it  is  perfectly  clear  that  the  very  case  has  happened,  in 
which  it  is  declared  that  the  interest  shall  cease. — Harri- 
son v.  Foreman,  5  Vesey,  207.  It  is  not  to  be  inferred  that 
the  absolute  gift  is  infringed,  further  than  is  expressed. 
The  testator  has  with  clearness  and  distinctness  appointed 
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one  contingency,  upon  which  the  interest  given  was  to  fail. 
Upon  the  death  of  the  grand-son,  leaving  a  wife,  but  no 
child,  nor  the  descendant  of  any  child*  "in  tJtat  case"  there 
is  a  limitation  over  in  defeasance  of  the  estate.  When  the 
testator  thus  specifies  a  concurrence  of  circumstances,  upon 
which  the  estate  was  to  fail,  how  can  it  be  said  that  the 
estate -must  fail  upon  the  occurrence  of  only  one  of  those 
circumstances  ?  The  death  of  the  grand-son  does  not  make 
"that  case,"  -in  which  the  will  directs  the  limitation  over. 

There  is  in  the  books  a  class  of  cases,  where  a  bequest 
to  one,  in  the  event  of  the  non-existence,  or  on  the  decease 
of  another,  has  been  held  to  indicate  an  intention  to  make 
the  latter  a  prior  object  of  the  testator's  bounty  ;  a&,  for 
example,  a  devise  to  A,  upon  the  death  of  B.  In  those 
cases,  the  antecedent  estate  is  not  given  ;  and  there  must, 
therefore,  be  an  intestacy,  unless  the  courts  imply  a  be- 
quest of  it.  A  bequest  has,  therefore,  been  implied  in 
many  cases,  to  him  upon  whose  death  the  subsequent  estate 
is  to  arise.  The  implication  must  not  rest  upon  conjec- 
ture ;  it  must  be  necessary.  The  inference  must  be  so 
plain  as  to  be  irresistible  to  the  mind. — Brtimmelv.Prothers, 
3  Vesey,  111;  1  Jarman  on  Wills,  465  ;  2  Lomax  on  Ex- 
ecutors-, 19  ;  Browne  v.  DeLoet,  4  Bro.  C.-C.  535,  note  a ; 
2  Roper  on  Legacies,  1497-1498;  C hum  v.  Respass,  1  Mon- 
roe, 25.  If  a  devise  be  made  to  the  heir,  after  the  death 
of  another,  the  inference  is  irresistible,  that  the  testator 
intended  the  latter  to  take  a  life-estate  ;  for  otherwise  the 
heir  would  take  by  inheritance,  before  the  event  upon 
which  the  devise  to  him  was  to  take  effect.  The  authori- 
ties upon  this  subject -are  numerous,  and  sometimes  con- 
flicting, and  it  is  not  necessary  here  for  us  to  go  into  them. 
The  principle  upon  which  they  proceed,  has  no  application 
here. 

The  cases  collected  upon  the  briefs  of  appellants'  counsel, 
on  the  subject  of  implication,  are  all  referrible  to  the  doc- 
trine stated  above.  Thus,  in  Crowder  v.  Cloices,  (2  Vesey, 
449,)  a  life-estate  in  the  testator's  niece  was  implied  from 
a  bequest  over  to  the  person  who  might  be  entitled  to  the 
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real  estate,  if  she  should  die  unmarried.  So,  in  the  case 
of  Wamwriglii  v.  Waimvright,  (3  Vesey,  55S,)  a  similar  de- 
cision was  made,  in  reference  to  a  bequest  over,  in  the 
event  of  the  death  of  one  attaining  the  age  of  twenty-one 
years.  So,  also,  in  Hingham  v.  Baker,  (Cro.  Eliz.  15,)  a 
life-estate  was  implied  in  favor  of  the  wife,  from  a  devise 
after  her  death  to  the  son.  To  the  same  effect  is  the  case  of 
Hutton  v.  Simpson,  2  Vernon,  723.  A  review  of  all  the  au- 
thorities referred  to  would  but  afford  cumulative  illustra- 
tions of  the  same  principle.  The  application  sought  to  be 
made  of  those  cases,  would  involve  a  perversion  of  them. 
They  do  not  afford  any  authority  for  the  cutting  down  an 
estate  into  a,  life-estate.  If  it  be  conceded,  that  the  grand- 
son would  take  a  life-estate  by  implication  from  a  bequest 
over  after  his  death,  it  is  not  at  all  a  sequence,  that  an 
estate  actually  bequeathed  will  be  diminished  into  a  life- 
estate,  by  implication  from  a  bequest  over,  in  the  event  of 
there  being  a  wife,  but  no'  child,  at  the  time  of  his  death. 
Such  an  implication  would  simply  add  a  condition  not  au- 
thorized by  any  thing  the  testator  has  said. 

The  wife  was,  upon  the  occurrence  of  the  contingency, 
to  receive  the  same  interest  to  which  the  laws  of  the  State 
of  Alabama  would  entitle  her,  if  the  legatee  were  seized 
and  possessed  of  the  same  in  fee-simple.  This  provision 
is  not  sufficient  to  defeat  the  estate  given.  It  does  not  au- 
thorize the  inference  that  the  testator  designed  to  give  his 
grand-son  an  estate  for  life.  If  that  effect  were  allowed, 
it  would  not  harmonize  with  the  preceding  clause.  Perfect 
harmony  is  secured  between  that  and  the  clause  which 
makes  the  bequest,  by  attributing  to  it  a  design  to  meet 
the  contingency  of  an  alienation  by  the  grand-son.  If  the 
grand-son  should  leave  a  wife,  but  no  descendant,  then  the 
limitation  over  was  to  take  effect,  just  as  if  he  were  at  the 
time  of  his  death  seized  and  possessed  of  the  same  in  fee- 
simple,  whether  he  was  then  actually  seized  and  possessed 
of  the  same  or  not.  Or,  it  may  be  that  the  words,  with- 
out observing  their  technical  meaning,  were  used  by  way 
of  distinction  to  an  estate  defeasible  upon  a  subsequent 
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condition.  Under  either  view,  that  harmony  with  the 
other  provisions  of  the  will,  for  which  courts  always  strive,  . 
is  observed.  See  1  Jarman  on  Wills,  415-416.  But,  aside 
from  that  consideration,  it  is  impossible  thatitbose  words 
can  be  regarded  as  manifesting,  with  that  degt*d&oi  cer- 
tainty and  clearness  which  the  law  requires,  the  intent  to 
defeat  an  estate  clearly  granted  by  a  previous  clause. — Har- 
rison v.  Foreman,  supra. 

If  we  concede,  that  the  testator's  grand-son  took  only  a 
life-estate,  it  would  result,  that  there  is  an  intestacy  as  to 
the  remainder  ;  the  contingency  not  having  occurred,  upon 
which  the  limitation  over  was  to  take  effect.  It  would  not 
be  a  necessary  implication  from  anything  contained  in  the 
will,  that  the  testator  designed  his  three  eldest  sons  to  take 
the  remainder.  We  may  find  grounds  in  the  will  for  con- 
jecturing that  the  testator  designed  to  follow  the  legacies 
to  the  death  of  the  first  taker,  and  see  that  they  did  not 
pass  away  from  the  class  of  children  to  which  the  first 
taker  belonged ;  and  we  might  then  conjecture  that  he  had 
that  design  in  reference  to  the  legacy  to  his  grand-son.  But 
it  would  be  mere  conjecture  at  last.  The  testator  has  not 
said  so,  nor  has  he  said  anything  from  which  it  can  be  in- 
ferred. Certainly,  the  court  can  not  resort  to  conjecture, 
when  the  terms  of  the  will  are  of  intelligible  import.  To 
do  so  would  be  to  make  a  will,  conforming  to  what  it  is 
supposed  the  testator  intended — not  to  search  for  the  inten- 
tion in  the  construction  of  what  is  said. — See  Manigault  v. 
Bailey,  1  Bailey's  Eq.  298.  It  is  not  the  province  of  a  - 
court  to  incorporate  into  a  will  provisions  which  it  may  be 
supposed  the  testator  would  have  adopted  if  they  had 
occurred  to  him.  Nor  is  it  the  province  of  the  court  to 
provide  for  a  contingency,  neglected  in  the  will,  because 
there  is  room  for  conjecture  that  the  testator  would  have 
done  so,  had  he  anticipated  it. — 1  Jarman  on  Wills,  "44-50  ; 
Parsons  v.  Parsons,  5  Vegey,  578  ;  Holmes  v*  Craddock, 
3  Vesey,  317  ;  Roper  on  Legacies,  322,  326,  ch.  21,  }  9. 

If,  then,  it  be  granted  that  the  grand-son  took  only  a  life- 
estate,  it  would  not  open  the  door  for  the  three  eldest  sons 
35 
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to  come  iii.  The  will  gives  them  an  interest  in  a  portion 
of  the  property,  in  a  certain  contingency,  which  never  hap- 
pened ;  'and  if  every  intendmentis  made  for  the  appellants, 
we  can  attaH'nothing  more  than  conjecture  that  they  were 
to  take  i&cftiy  other  contingency.  Therefore,  in  deciding 
that  the  grand-son  took  the  entire  or  absolute  interest,  to  be 
defeated  only  in  the  specified  contingency,  we  avoid  a  par- 
tial intestacy,  which  it  is  evident  the  testator  did  not  con- 
template. The  case  of  Read  v.  Snell,  2  Atkyns,  642,  is  not 
like  the  case  in  hand.  There,  the  devise  was  to  R.  or  the 
heirs  of  her  body  ;  and  if  she  died,  leaving  no  heirs  of  her 
body,  then  over.  "  Heirs  of  the  body"  was  construed  to 
mean  children,  and  "or"  was  construed  to  mean  'and  ;"  so 
that  the  devise,  thus  understood,  was  to  R.  and  her  children 
living  at  her  death,  and  it  was  therefore  decided  that  R. 
took  only  a  life-estate. 

As  Chief-Justice  RICE,  being  related  to  one  of  the  admin- 
istrators of  Benjamin  Sherrod's  estate,  sits  in  the  case  only 
by  consentof  the  parties,  we  deem  it  proper  to  observe 
that  the  foregoing  opinion  has  the  entire  approval  of  every 
member  of  the  court. 

The  decree  of  the  chancellor  is  affirmed. 

NOTE  BY  REPORTER. — The  foregoing  opinion  was  deliv- 
ered at  the  January  term,  1858.  A  rehearing  having  been 
granted,  on  the  application  of  the  appellants'  counsel,  the 
cause  was  held  under  advisement  until  the  January  term, 
1863,  when  the  following  opinion  was  delivered  by  Mr.  Jus- 
tice STONE.  The  .annexed  brief  is  an  abstract  of  the  argu- 
ment submitted  by  the  appellants'  counsel  on  the  rehearing. 

GEO.  GOLDTHWAITE,  for  appellants. — 1.  If  the  words, 
"leaving  a  wife,"  where  they  occur  in  the  bequest,  were 
used  by  the  testator  as  words  of  condition,  he  must  have 
intended  to  make  the  substitution  of  his  sons  to  any  por- 
tion of  the  prior  gift  dependent  on  the  accident  of  the 
grand-son  leaving  a  wridow.  It  is  incredible. that  any  sane 
man  should  have  made  such  a  will.  What  possible  motive 
'  ' 
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or  reason  can  be  assigned  for  it  ?  To  make  provision  for 
the  grand- son's  widow  out  of  the  gift  to  the  grand-son,  in 
case  he  died  without  children,  and  to  bestow  all  the  balance 
of  the  property,  after  deducting  the  provision  for  such 
widow,  on  certain  of  the  testator's  own  children,  is  intelli- 
gible to  every  one  ;  but,  for  the  testator,  after  making  this 
disposition,  to  add,  "in  case  my  grand-son  leaves  no  widow 
to  provide  for,  my  children  shall  have  nothing,"  is  intelli- 
gible to  no  human  being.  It  is  not  merely  irrational  and 
absurd,  but  unnatural  and  startling.  It  makes  the  testator 
not  only  perpetrate  the  absurdity  of  making  the  gift  over 
to  the  sons  depend  upon  a  matter  with  which  it  can  have 
no  possible  connection,  but  reverse  the  principles  of  human 
action,  by  making  a  contingency  operate  against  the  sons 
which  should  operate  in  their  favor.  It  makes  provision 
for  the  three  sons,  although  the  widow  may  survive,  and 
takes  it  from  them  when  there  is  no  widow  to  provide  for. 
A  construction  which  leads  to  results  so  absurd  and  irra- 
tional, will  not  be  adopted  if  it  can  be  avoided. — Pearsall 
v.  Simpson,  15  Vesey,  29-33  ;  Key  v.  Key,  19  Eng.  Law 
&  Eq.  617-24 ;  Hart  v.  Fulk.  ib.  438-43 ;  McKinnon  v. 
Sewall,  6  ib.  327. 

Can  any  other  construction  be  given  ?  Did  the  testator 
intend  that  the  gift  to  the  grand-son  should  not  be  divested, 
unless  he  left  a  widow,  and  died  without  descendants? 
His  purpose  was,  in  case  the  grand-son  died  without 
descendants,  to  make  provision  for  his  widow,  if  any,  and 
also  for  the  three  eldest  sons.  This  is  the  precise  case  for 
which  he  has  provided,  and  which,  if  it  had  happened, 
would  have  divested  the  original  bequest.  That  he  both 
said  this,  and  meant  this,  is  certain;  but,  did  he  also  mean 
that,  if  the  grand-son  died  without  descendants,  no  provi- 
sion should  be  made  for  the  sons  ?  The  bare  statement  of 
the  proposition  is  almost  as  monstrous  and  startling,  as  the 
will  itself  becomes  under  its  adoption.  If  the  testator, 
after  using  the  words  of  absolute  gift  to  the  grand-son, 
had  said,  "but,  should  my  grand-son  die,  leaving  a  widow 
but  no  descendants,  in  that  case  I  give  to  my  three  oldest 
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sons,"  &.,  entirely  omitting  the  gift  over  to. the  widow,  it 
may  be  conceded  that  leaving  a  widow  would  be  an  event 
which  must  happen,  to  divest  the  original  gift ;  but  why  ? 
because,  the  gift  to  the  widow  being  omitted,  the  two  con- 
tingencies designated  could  only  be  referred  to  the  gift  to 
the  sons.  However  .unnatural  and  absurd  the  disposition 
would  have  been,  there  would  be  no  escape  from  it,  for  no 
other  meaning  could  possibly  have  been  given  to  the  words. 
But  here  there  is  no  such  necessity.  The  gift  to  the  widow 
follows  the  words  "leaving  a  wife,"  not  immediately,  but 
directly  after  the  only  condition,  so  far  as  she  was  concerned, 
which  was  imposed  ;  and  it  is  perfectly  certain  that,  as  to 
her,  they  were  not  used,  in  any  proper  sense,  as  a  condition 
on  which  she  should  take,  but  were  merely  intended  to  de- 
signate a  person  for  whom,  if  living  at  the  death  of  the 
grand-son,  provision  w,as  to  be  made  out  of  the  prior  gift, 
in  case  he  died  without  descendants.  The  testator  thought 
of  and  expressed  the  case  of  there  being  a  widow,  with 
reference  to  the  provision  he  intended  to  make  for  her,  and 
not  as  a  condition,  or  contingency,  on  which  the  gift  over 
to  the  sons  was  to  depend. — Murray  v.  Jones,  2  Vesey  & 
B.  313  ;  Horton  v.  WhitaJcer,  1  Durn.  &  East,  346. 

This  construction  is  exemplified  by  a  devise,  to  A  in  fee, 
..'.'.  and  at  his  death,  without  issue  then  living,  one-half  to  his 
widow,  if  any,  and  the  other  half  to  B.  Could  there  be  any 
doubt  that,  in  such  case,  the  executory  devise  to  B  would 
depend  alone  upon  the  contingency  of  the  death  of  A 
without  issue  living?  The  present  case  is  an  absolute  be- 
quest to  the  grand-son,  and,  in  case  of  his  death  without 
descendants,  to  his  widow,  if  any,  and  the  residue  to  the 
three  sons.  Omit  the  gift  to  the  widow,  and  it  is  like  a 
devise  to  A,  and  at  his  death,  leaving  a  widow,  but  without 
descendants  then  living,  to  B  ;  in  which  case,  the  devise 
over  would  depend  on  the  two  contingencies. 

The  case  of  Pearsfill  v.  Simpson,  supra,  tends  strongly  to 
confirm  the  view  last  insisted  on.  There,  the  legacy  was 
in  trust  to  pay  the  interest  to  the  separate  use  of  A.  for 
life,  and  after  her  decease,  as  to  the  capital,  for  her  children  ; 
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if  no  children,  to.  pay  the  interest  to  her  husband  during 
his  life  ;  "and  from  and  after  his  decease,  ki  case  he  shall 
become  entitled  to  the  interest,"  then  to  pay  the  principal 
to  the  first  cousins  of  the  testatrix.  A  died,  leaving  no 
issue,  nor  any  husband,  he  having  died  before  her ;  and  it 
was  contended,  that  the  legacy  over  to  the  cousins  did  not 
take  effect,  because  the  husband  of  A.  never  became  enti- 
tled to  the  interest, — the  event  upon  which  alone  the  leg- 
acy was  given  over.  Sir  William  Grant  said  :  "  The  only 
question  is,  whether  Richard  Stafford  taking  for  life,  was 
a  condition  to  the  cousins  of  the  testatrix  taking  the  capi- 
tal. That  would  be  a  most  absurd  condition,  undoubtedly ; 
for  there  is  no  sense  or  reason  in  making  the  right  of  her 
first  cousins  depend  upon  a  fact  totally  disconnected  with 
any  intention  as  to  them.  What-was  it  to  them,  whether 
Richard  Stafford  took  or  not  ?  Such  a  construction  is  not 
to  be  unless  absolutely  necessary."  "  It  was  doubtful 
whether  Richard  Stafford  would  live  to  become  entitled  to 
the  interest.  The  testatrix,  giving  the  capital  over  after 
his  death,  recollects  that  he  may  not  live  to  take  the  inter- 
est ;  but,  if  he  does,  she  makes  the  death  the  period  at 
which  her  first  cousins  are  to  take.  It  is  not  a  condition 
precedent,  but  fixes  the  period  at  which  the  legatees  over 
shall  take,  if  he  ever  takes.  The  words  will  bear  that  con- 
struction, and  the  reason  of  the  thing  seems  to  require  it." 
Murray  v.  Jones,  supra,  in  its  facts,  as  well  as  the  reason- 
ing of  the  learned  judge  who  delivered  the  opinion,  also 
bears  a  striking  analogy  to  the  case  at  bar.  In  that  case, 
the  question  was  as  to  the  construction  of  a  residuary 
clause,  after  a  bequest  to  the  testatrix'  younger  children  ; 
"but,  in  case  I  shall  have  but  one  child  living  at  the  time  of  my 
decease,"  or  all  but  one  die  under  twenty-one,  or  unmarried, 
to  another  family  ;  which  was  construed  not  to  be  a  condi- 
tion. The  master  of  the  rolls  (Sir  Win.  Grant)  uses  this 
language  .'  "In  my  opinion,  the  first  case  put  by  Lady 
Bath — namely,  that  of  her  having  but  one  child  living  at 
her  death — does  not  contain  a  condition  that  she  shall  have 

one  child  living  at  that  time.    At  first  sight,  the  proposition, 
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relative  to  the  having  but  oue  child  may  seem  to  include 
in  it,  and  to  imply,  the  having  one.  That  is  true,  if  the 
proposition  be  affirmative  ;  but  by  no  means  necessarily  so, 
if  the  proposition  be  hypothetical  or  conditional.  The 
proposition  that  A  has  but  one  child,  is  as  much  an  asser- 
tion that  he  has  one,  as  that  he  has  no  more  than  one  ;  but, 
when  the  having  but  one  is  made  the  condition,  on  which 
some  particular  consequence  is  made  to  depend,  the  exist- 
ence of  one  is  not  required  for  the  fulfillment  of  the  condi- 
tion ;  unless  the  consequence  be  relative  to  that  one  sup- 
posed child.  As  if  I  say,  that  in  case  I  have  but  one  child, 
it  shall  have  a  certain  portion,  it  is  in  the  nature  of  the 
thing  necessary  that  the  child  should  exist,  to  be  entitled  to 
the  portion  ;  but,  if  I  say,  that  in  case  I  have  but  one 
child  of  my  own,  I  will  make,  provision  for  the  children  of 
my  brother,  it  is  quite  clear,  thast  my  having  but  one  child 
is  no  part  of  the  condition,  on  which  the  supposed  conse- 
quence is  to  depend.  My  having  one  child  of  my  own, 
would  rather  be  an  obstacle,  than  an  inducement  to  the 
making  of  a  provision  for  the  children  of  another  person. 
The  case  I  guard  against,  is  the  having  a  plurality  of  chil- 
dren ;  and  it  is  only  the  existence  of  two  or  more  that  can 
constitute  a  failure  of  the  condition,  on  which  the  intended 
provision  for  my  brother's  children  was  to  depend.  The 
plain  sense  of  the  proposition  is,  that,  unless  I  have  more 
than  one,  the  provision  shall  be  made." 

If  the  testator  in  the  present  case  had  said,  "but,  if  my 
grand-son  shall  die,  leaving  only  a  widow  to  provide  for,  1 
will  make  a  certain  provision  for  her,  and  also  for  the  three 
sons,  out  of  the  prior  gift,"  holding  the  words  "only  a 
widow"  to  exclude  all  except  descendants  of  the  grand-son, 
the  case  wrould  be  identical  with  the  case  of  Murray  v. 
Jones.  And  this  is  precisely  what  the  testator  did  mean, 
when  he  used  the  words  "leaving  a  wife  but  no  descend- 
ants." The  gift  over  was  in  part  to  the  widow,  the  bal- 
ance to  the  three  sons,  in  case  the  grand-son  died  without 
descendants.  What  the  testator  was  guarding  against,  as 
to  the  ulterior  gift,  was  not  the  existence  of  the  widow, 
but  the  grand-son  leaving  descendants. 
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The  construction  insisted  on  by  the  appellants,  is  also 
established  by  the  fact,  that  the  gift  over  to  the  sons  is 
residuary  in  its  character.  The  intention  of  the  testator 
was,  as  has  been  said,  in  case  the  grand-son  died  without 
descendants,  but  leaving  a  widow,  to  substitute  her  and 
the  three  sons  in  the  place  of  the  grand-son.  He  gives  the 
widow  the  portion  which  she  would  be  entitled  to,  as  such, 
by  the  laws  of  Alabama,  if  the  grand-son  was  the  absolute 
owner,  and  the  "balance"  (residue)  to  his  three  oldest  sons, 
&c.  The  testator,  in  the  gift  over,  makes  the  widow  the 
special  legatee,  and  the  three  sons  the  general  legatees. 
The  presumption  as  to  residuary  gifts  is,  that  the  testator 
prefers  the  general  legatee  to  all  the  world  except  the  spe- 
cial legatee  ;  that  but  for  the  sake  of  the  particular  or 
special  legatee,  he  would  have  given  all  to  the  residuary  or 
general  legatee.  It  is  upon  this  presumption  that  all 
lapsed  legacies  fall  into  the  residuum. — Cambridge  v.  Rous, 
8  Vesey,  15. 

If  the  testator  intended  the  words  "leaving  a  wife"  to 
operate  as  a  condition,  he  intended  that  the  three  sons 
should  take  no  portiDn  of  the  prior  gift,  if  the  grand-son 
left  no  widow.  The  intention  of  the  condition,  and  the 
intention  of  the  residuary  clause,  cannot  exist  together. 
They  are  irreconcilable.  The  testator  could  not  have  in- 
tended to  say,  "were  it  not  that  there  may  be  a  widow  of 
my  grand-son  to  provide  for,  I  would,  in  case  of  his  death 
without  descendants,  give  over  all  I  have  bequeathed  to 
him,  to  the  three  sons  ;"  and  in  the  same  breath  to  say,  "but, 
should  he  leave  no  widow,  the  sons  shall  have  nothing." 
The  whole  clause  would  be  an  unmeaning,  senseless,  contra- 
dictory jargon.  By  the  residuary  clause,  the  testator 
shows,  not  that  the  existence  of  the  widow  is  the  induce- 
ment for  giving  to  the  sons  any  portion  of  the  prior  gift, 
but  that  she  is  the  obstacle  which  prevents  him  from  giv- 
ing them  all  ;  that  the  provision  for  the  widow  was  the 
only  limitation  on  his  bounty  to  the  sons. 

But  it  may  be  urged,  that  in  the  case  of  the  devise  to 
A.  in  fee,  and  on  his  death  without  issue  living,  one  half  in 
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fee  to  his  widow,  if  he  leaves  a  widow,  and  the  other  half 
to  B.,  although  it  may  be  clear  that  the  testator  intended 
the  limitation  over  to  B.  should  vest  upon  the  sole  contin- 
gency of  the  death  of  A.  without  issue;  still,  that  on  a 
devise  to  A.  in  fee,  and  on  his  death,  leaving  a  widow,  but 
no  issue  living,  then,  in  fee,  one  half  to  the  widow,  and 
the  other  half  to  B. ;  while  the  result  in  the  two  cases  is 
the  same,  on  the  death  of  A.  leaving  a  widow,  but  no  issue, 
yet,  from  the  collocation  of  the  words  in  the  last  case,  it  is 
apparent  that  the  testator  intended  to  provide  for  the  one 
case  only  which  he  specified ;  and  that  whatever  he  might 
have  done,  had  it  occurred  to  him  that  A.  might  die,  leav- 
ing neither  widow  nor  issue,  the  omission  to  provide  for  that 
case  is  fatal ;  that  the  testator  having  only  declared  certain 
events  upon  which  the  original  devise  was  to  be  divested, 
it  remains  in  force  until  these  events  happen.  To  this 
position  an  answer  is  furnished  by  the  principles  of  neces- 
sary implication,  and  the  presumption  of  the  residuary 
clause. 

The  principle  of  implication,  as  applied  to  wills,  is  illus- 
trated by  the  cases  of  Jones  v.  Westcomb,  Ch.  Pr.  316  ;  Gul- 
liver v.  Wickett,  1  Wils.  105 ;  Statham  v.  Sett,  Cpwp.  40 ; 
and  Murray  v.  Jones,  supra.  In  the  first  case,  the  devise  is 
to  A.  (the  wife  of  the  testator)  for  life,  and  at  her  death, 
in  fee,  to  the  child  of  which  she  was  enciente  ;  and  if  the 
child  should  die  before  twenty-one,  in  fee,  one-third  to  A., 
and  the  remaining  two-thirds  to  B.  and  C.  The  wife  was 
not  enciente  ;  there  was  no  child  ;  but  the  court  held  the 
devise  over  to  the  wife  good.  The  event  expressly  declared 
and  provided  for,  did  not  happen ;  the  case  of  there  being 
no  child  born  was  a  casus  omissus;  it  had  not  occurred  to 
the  testator,  and  was  not  provided  for.  But  the  court  im- 
plied, that,  although  the  case  which  the  testator  supposed 
did  not  happen,  he  would  have  made  the  same  devise  over 
to  the  wife  in  the  case  which  did  happen,  had  it  occurred 
to  him.  There  could  have  been  no  absolute  certainty, that 
he  would  have  done  so,  for  many  testators  might  give  their 
wives  more,  if  about  to  become  mothers,  than  if  not  in 
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that  situation.  Gulliver  v.  Wickett,  supra,  wa's  upon  the 
same  will;  and  Statham  v.  Sell  identical  in  principle. 
These  cases  are  referred  to,  principally,  for  the  purpose  of 
showing  that  necessary  implication,  as  it  is  termed,  is  not 
always  an  implication  which  is  irresistible;  as  where,  upon 
a  devise  to  the  heir  on  the  death  of  A.,  it  is  implied  that  A. 
takes  for  life ;  for,  in  that  case,  as  the  heir  does  not  take 
until  A.  dies,  if  A.  does  not  take,  no  one  can. 

Blackstone  says,  that,  necessary  implication  in  wills 
*'may  be  only  strong  probability,"  (2  Black.  Com.  381 ;) 
and  Lord  Eldon,  in  Wilkinson  v.  Adam,  (I  Vesey  & 
Bea.  421,  466,)  defines  the  same  words  "not  natural  abso- 
lute certainty,  but  so  strong  a  probability  of  intention  that 
'an  intention  contrary  to  that  which  is  imputed  to  the  tes- 
tator cannot  be  supposed."  Mr.  Jarman,  in  language 
which  conveys  the  precise  idea  more  definitely  and  dis- 
tinctly, states  the  principle  thus  :  "  Sometimes,  however, 
an  executory  gift  is  made  to  take  effect  in  defeasance  of  a 
prior  gift ;  i.  e.,  to  arise  on  an  event  which  determines  the 
interest  of  the  prior  devisee  or  legatee  ;  and  it  happens 
that  the  prior  gift  fails  ab  initio,  either  by  reason  of  its 
object  (if  non-existing  at  the  date  of  the  will)  never  com- 
ing into  existence,  or  by  reason  of  such  object  (if  a  person 
in  esse)  dying  in  the  testator's  life-time.  It  then  becomes 
a  question,  whether  the  executory  gift  takes  effect,  the  tes- 
tator not  having  in  terms  provided  for  the  event  which  has 
happened,  although  there  cannot  be  a  shadow  of  a  doubt, 
that,  if  asked,  whether,  in  case  ot  the  prior  gift  failing 
altogether  for  the  want  of  an  object,  he  meant  the  ulterior 
gift  to  take  effect,  he  would  have  answered  in  the  affirma- 
tive." Jones  v.  Westcomb,  with  the  other  cases  last  cited, 
as  well  as  Murray  v.  Jones,  are  referred  by  that  author  to 
this  principle. 

The  principle  being  settled,  let  it  be  applied  to  the  clause 
in  question  ;  and  to  present  it  more  clearly,  take  the  naked 
case  of  direct  gift  from  the  testator,  without  the  interven- 
tion of  a  prior  gift.  This  may  appropriately  be  done,  be- 
cause the  rule  as  to  devises  which  take  effect  or  are 
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divested  upon  condition  is  the  same.  In  one  case  the 
heir,  and  in  the  other  the  prior  devisee,  is  defeated.  In 
the  first,  the  estate  does  not  arise,  until  the  contingency 
on  which  it  depends  happens  ;  and  in  the  last,  the  original 
devise  remains  in  force,  until  the  happening  of  the  event 
which  is  to  defeat  or  divest  it.  The  construction  of  the 
same  words  in  either  case  would  be  the  same,  unless  varied 
by  some  other  part  of  the  will.  Thus,  if  a  testator  was  to 
say,  "should  I  die  leaving  a  widow,  but  no  descendants, 
in  that  case,  I  give  her  one-hall  of  my  estate,  and  the 
other  half  to  my  nephew ;"  the  question  as  to  the  nephew 
taking,  in  case  the  testator  died  leaving  neither  widow  nor 
descendants,  would  be  the  same  which  would  be  presented 
had  the  testator  used  the  same  words  in  defeasance  of  a 
prior  gift. 

In  the  cases  of  Jones  v.  Westcombe,  and  Gulliver  v.  Wickett, 
supra,  the  supposed  case,  on  which  the  devise  over  to  the 
wife  was  made,  was  the  birth  of  a  child,  and  the  child  not 
attaining  twenty-one  years  ;  the  actual  case  was  the  hav- 
ing no  child.  The  implication,  based  upon  the  devise  in 
the  supposed  case,  was,  that  the  testator  would  have  made 
the  same  devise  in  the  real  case — that,  as  he  gave  the  wife 
a  portion  of  his  estate,  if  he  had  a  child,  and  the  child 
died  before  twenty-one,  he  would  have  given  her  the  same, 
if  he  had  known  there  would  be  no  child.  In  Murray  v. 
Jones,  the  supposed  case  was  that  of  the  prior  legatee 
leaving  but  one  child ;  the  implication  was,  that,  as  the  tes- 
tatrix made  provision  for  the  nephews  if  there  was  but  one 
childj  she  would  do  no  less  for  them,  in  case  there  was  no 
child  to  provide  for.  So,  in  the  case  given  above,  the  ques- 
tion would  assume  this  shape:  If  a  testator,  in  case  of  his 
dying  without  descendants,  but  leaving  a  widow,  makes  a 
certain  provision  for  his  nephew  as  well  as  his  widow, 
would  he  make  at  least  the  same  provision  for  his  nephew, 
if  there  was  no  widow  to  provide  for  ?  Had  the  question 
been  put  to  a  testator,  could  there,  to  use  the  language  of 
Mr.  Jarman,  "have  been  a  shadow  of  a  doubt,  that  his  an- 
swer would  have  been  in  the  affirmative  ;"  or,  in  the  words 
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of  Lord  Eldo^  is  there  not  so  "strong  a  probability"  that 
he  would  have  done  so,  that  "  the  contrary  cannot  be  sup- 
posed?" 

It  is  true,  that  the  cases  cited  in  illustration  of  the  doc- 
trine of  implication  have  sometimes  been  referred  to  the 
principle  of  a  substantial  performance  of  the  condition 
imposed  :  that  what  has  happened  is  equivalent  to  that 
which  the  testator  supposed  would  happen  ;  but  they  can- 
not be  rested  upon  this  principle,  without  assuming  or  im- 
plying that  the  testator  would  have  regarded  the  real  as 
equivalent  to  the  supposed  case  j  which  is  not  absolutely 
certain,  so  that  it  comes  to  implication  at  last.  The  testator 
thought  of  the  one  case  only,  and  tJie  devise  was  made  with 
reference  to  that  case  alone  ;  the  case  ivhich  did  happen  never 
occurred  to  him,  and  he  made  no  provision  for  it ;  but,  ~by  what 
he  did  in  the  supposed  case,  the  implication  is  made  as  to  wJiat 
he  would  have  done  in  the  real  case,  had  it  occurred  to  him. 

The  case  of  a  direct  devise,  without  the  intervention  of 
a  prior  absolute  gift,  has  been  taken  to  illustrate  the  doc- 
trine of  implication,  for  the  reason,  that  the  error,  if  error 
there  be,  in  the  opinion  of  the  court,  is  in  the  too  strict 
adherence  to  the  letter,  rather  than  the  spirit  of  the  rule, 
as  laid  down  in  Harrison  v.  Foreman,  (5  Vesey,  207,)  in 
these  words  :  "  It  is  perfectly  clear  that,  where  there  are 
clear  words  of  gift,  giving  a  vested  interest  to  parties,  the 
court  will  never  permit  that  absolute  gift  to  be  defeated, 
unless  it  is  perfectly  clear  that  the  very  case  has  happened, 
in  which  it  is  declared  that  the  interest  shall  not  arise." 
In  the  application  of  this  rule  to  the  case  at  bar,  the  opinion 
on  the  former  hearing  holds,  in  effect,  that  the  bequest  to 
the  grand-son  being  in  words  of  absolute  gift,  it  can  only 
be  defeated  in  the  very  case  in  which  it  is  declared  by  the 
testator  it  shall  be  defeated;  that  the  case  thus  declared 
being  the  leaving  a  widow  and  no  descendants,  and  that 
case  not  having  happened,  as  a  necessary  consequence,  the 
prior  gift  to  the  grand-son  is  not  defeated.  The  result  is, 
that  while  it  is  conceded  that  the  heir  may  be  defeated  by 
implication,  the  prior  legatee  or  devisee  never  can  be  ;  for, 
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if  the  very  case  happens  which  is  declared  by  the  testator^ 
there  is  no  implication ;  if  it  does  not,  implication  cannot 
be  resorted  to.  In  Harrison  v.  foreman,  the  fund  was  be- 
queathed to  A.  for  life,  and  after  her  decease  to  P.  and  S. 
in  equal  moieties ;  and  in  case  of  the  death  of  either  of  them 
in  the  life-time  of  A.,  then  the  whole  to  the  survivor  living 
at  }ier  death.  P.  and  S.  both  died  in  the  life-time  of  A. ;  and 
Sir  R.  P.  Arden,  the  master  of  the  rolls,  held,  that  the 
gift  to  P.  and  S.  was  a  vested  interest,  to  be  divested  upon 
the  contingencies  declared  in  the  will ;  and  as  these  con- 
tingencies never  happened,  the  original  bequest  remained 
in.  force.  The  question  as  to  the  defeasance  of  the  vested 
interest  by  implication  did  not  arise,  for  there  was  no  ground 
to  rest  it  upon.  The  ease  supposed  and  provided  for,  it  is 
true,  did  not  happen :  the  case  which  did  happen — that  of 
P.  and  S.  both  dying  in  the  life-time  of  A. — may  not  have 
occurred  to  the  testator,  and  certainly  was  not  provided  for 
by  him  ;  but  it  was  impossible  to  do  more  than  conjecture 
how  he  would  have  given  the  fund,  had  the  case  which  ac- 
tually did  happen,  occurred  to  him.  And  this  is  the  differ- 
ence between  that  case  and  the  present.  That  the  prior 
devisee  cannot  be  defeated  by  implication,  although  the 
heir  may  be,  seems  to  be  against  all  reason ;  and  no  adjudged 
cases  have  been  cited,  which  directly  sustain  such  a  doc- 
trine. Murray  v.  Jones,  (supra,)  and  the  others  cited  for 
the  appellants,  are  directly  against  it ;  for,  in  none  of 
them,  did  "  the  very  case"  declared  by  the  testator,  upon 
which  the  gift  over  was  to  take  effect,  happen. 

The  rule  is  laid  down  by  Mr.  Jarman,  thus:  "That 
estates,  once  vested,  will  not  be  divested,  unless  all  the 
events  which  are  to  precede  the  vesting  of  the  substituted 
devise  happen,"  (1  Jarm.  on  Wills,  756,)  which  gives  full 
scope  for  implication,  as  well  as  construction ;  and  the 
same  learned  author  gives  a  warning  note,  against  extend- 
ing the  case  of  Harrison  v.  Foreman  too  far,  referring  to 
the  more  recent  decision  of  Joslin  v.  Hammond,  3  Myl.  & 
R.  110.  Holmes  v.  Craddock,  (3  Ves.  317,)  another  authority 
cited  in  the  opinion  of  the  chief-justice,  may  well  be 
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questioned.  Mr.  Jarman  does  question  it,  and  holds  it 
irreconcilable  with  PearsaU  v.  Simpson,  (supra,)  and  that 
class  of  cases,  and  there  is  little  doubt  that  Sir  Wm.  Grant 
would  have  decided  it  differently. — 1  Jarm.  on  Wills,  746, 
note  i.  Conceding,  however,  the  correctness  of  each  of 
these  decisions,  and  of  every  other  case  cited  in  the  opinion, 
there  is  not  one  of  them  which  goes  so  far  as  to  hold,  that 
a  prior  absolute  gift  cannot,  be  divested  by  implication  ; 
and  if  the  words  used  by  the  master  of  the  rolls  in  Har- 
rison v.  Foreman,  were  intended,  as  probably  they  were, 
to  assert  no  more  than  the  general  proposition,  that  an  ab- 
solute bequest  remains  in  force  until  the  title  of  the  substi- 
tuted legatee  becomes  complete,  by  the  happening  of  the 
events  which  are  to  divest  the  original  bequest,  he  states 
the  rule  accurately ;  or,  if  spoken  with  reference  to  the  case 
before  him,  are  correct ;  but,  if  intended  to  be  taken  as  an 
unbending  and  universal  rule,  subject  to  no  exception,  they 
go  further  than  the  case  before  him  warranted,  and  are  not 
sustained  either  by  principle  or  authority. 

If  the  principles  of  implication  have  been  correctly 
stated  and  applied,  it  follows  necessarily,  .that,  in  case  of  a 
devise  in  fee  to  the  testator's  grand-son,  and  on  his  death, 
leaving  a  widow,  but  no  descendants,  then,  in  fee,  one  half 
to  the  widow,  and  the  other  half  to  the  son  of  the  testator; 
on  the  death  of  the  grandson,  leaving  neither  widow  nor 
descendants,  the  son  would  take  by  implication ;  and  it 
would  be  a  singular  auomoly,  if,  in  the  substituted  devise, 
the  son  occupied  the  position  of  residuary,  and  the  widow 
that  of  special  devisee,  the  son  should  take  nothing.  But, 
in  truth,  this  position,  instead  of  weakening  the  implica- 
tion, makes  it  irresistible ;  for,  as  has  been  seen,  the  pre- 
sumption which  attaches  to  every  residuary  bequest  is, 
that  the  testator  prefers  the  genera"!  to  all  the  world  but 
the  special  legatee.  This  presumption  is  inevitable :  the 
testator  can  mean  nothing  else ;  and  applying  it  to  the  de- 
vise in  question,  it  is  the  same  as  if  the  testator  had  ex- 
pressly declared,  that,  were  it  not  that  there  might  be  a 
widow  of  the  grand-son  to  provide  for  out  of  the  prior 
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gift,  he  would  have  given  all  to  the  three  sons.  This  pre- 
sumption is,  of  itself,  a  conclusive  answer  to  every  argument 
on  behalf  of  the  appellees;  for  it  shows  with  unerring  cer- 
tainty the  intention  of  the  testator,  in  the  case  which  has 
happened,  to  give  over  the  whole  of  the  prior  gift  to  the 
three  sons;  that  with  reference  to  that  case,  he  did  not  use 
the  words  "leaving  a  wife,"  as  a  condition  ;  and  at  the  same 
time,  marks  the  distinction  between  Harrison  v.  Foreman 
and  the  present  bequest,  as  just  the  difference  between 
conjecture  and  irresistible  implication, — doubt  and  absolute 
certainty. 

By  giving  effect  to  this  presumption,  the  intention  of 
the  testator  is  sustained,  without  violence  to  the  words ; 
every  absurd,  startling  and  monstrous  feature  disappears  ; 
every  seeming  inconsistency  is  reconciled;  and  the  well 
settled  principles  of  implication  are  sustained.  The  blood 
of  the  testator  in  the  line  of  the  original .  legatee  has  be- 
come extinct,  and  the  estate  returns  to  his  own  blood,  sub- 
ject alone  to  that  provision  for  the  widow  of  the  grand-son 
which  our  own  law  deems  most  just.  No  words  could  be 
used  which  express  this  intention  more  clearly,  and  no  dis- 
position made  which  bears  upon  its  face  the  impress  of  a 
more  considerate  forethought  and  comprehensive  justice. 
By  interpreting  the  words  of  the  master  of  the  rolls  in 
Harrison  v.  Foreman,  not  with  reference  to  the  particular 
case  in  which  they  were  used,  but  as  an  inflexible  rule  of 
universal  application,  the  whole  doctrine  of  implication  as 
to  the  defeasance  of  vested  interests  is  repudiated,  the 
adjudications  of  the  ablest  judges  overruled,  and  the  pre- 
sumption of  the  residuary  clause,  not  merely  defeated,  but 
reversed, — made  to  speak  directly  the  opposite  of  what 
was  intended  by  the  testator.  Holding  the  words  "'leaving 
a  wife"  to  be  a  condition  intended  by  the  testator  to 
operate  against  the  divestiture  of  the  original  bequest  on 
the  grand-son  dying  without  descendants,  goes  still  further, 
and,  in  addition  to  the  results  just  adverted  to,  assumes  that 
the  same  words  were  used  in  a  double  sense ;  the  one 
rational,  the  other  absurd.  In  the  one  sense,  the  disposi- 
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tion  is  marked  by  consideration,  reason,  and  justice;  in  the 
other,  the  self-same  words  serve  only  to  give  expression  to 
an  act  of  unspeakable  folly,  startling  inconsistency,  and 
unnatural  caprice. 

STONE,  J.— It  is  not  denied  that  Wm.  S.  Swoope  took 
a  vested  estate  under  the  will  of  his  grand-father ;  but  it 
is  contended  that,  under  the  obvious  intention  of  the  tes- 
tator, as  expressed  in  his  will,  and  by  necessary  implica- 
tion arising  from  its  language,  the  gift  over  to  the  eldest 
three  sons  of  the  testator  was  not  made  to  depend  on  the 
contingency  of  said  Swoope's  dying,  leaving  a  wife  sur- 
viving him  ;  that  that  was  rather  an  obstacle  in  the  way 
of  the  gift  over  ;  that  the  real  and  only  condition  on  which 
the  gift  over  was  made  to  depend,  was  that  the  grand-son, 
dying,  should  leave  neither  child,  nor  descendant  of  a  child, 
surviving  him. 

The  authorities  conducing  to  support  this  proposition 
are  the  following  -.—Murray  v.  Jones,  2  Vesey  &  B.  313  ; 
PearsaU  v.  Simpson,  ,15  Vesey,  29  ;  McKinnon  v.  Sewett, 
5  Sim.  78  ;  Hulton  v.  Simpson,  2  Vern.  722  ;  Gulliver  v. 
Wickett,  1  Wils.  105  ;  Jones  and  Westcomb,  1  Eq.  Cases 
Abr.  245  ;  Andrews,  dem.  Jones  and  Fulham,  2  Eq.  Cases 
Abr.  264  ;  Earl  of  Netvburgh  v.  Eyre,  4  Russ.  454 ;  Robin- 
son v.  Robinson,  I  Burr.  38-50  ;  Doe,  ex  dem.  James  v. 
Hallett,  I  M.  &  S.  124 ;  Hill  v.  Smith,  1  Swahst.  195  ; 
Doynev.  Cartright,  1  Coll.  482  ;  Wainwrightv.  Wainwright, 
3  Vesey,  558 ;  Key  v.  Key,  19  Eng.  L.  &  Eq.  617. 

Murray  v.  Jones  is  probably  the  strongest  of  these 
cases  for  appellants.  In  that  case,  Lady  Bath,  by  will, 
gave  the  income  of  the  bulk  of  her  estate,  first  to  her 
father,  and  then  to  her  husband,  successively,  for  life ;  and 
at  the  death  of  the  survivor,  gave  the  property  to  the 
children  of  Lady  Bath  ;  but  gave  it  over  to  Mrs.  Mark- 
ham,  now  Mrs.  Fawcett,  and  her  children,  upon  any  one 
of  the  following  events  :  1st,  in  case  Lady  Bath  should 
have  but  one  child  at  the  time  of  her  decease,  be  the  same 
a  son  or  daughter ;  2d,  in  case  she  should  have  two  or 
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more  sons,  and  no  daughter  or  daughters,  living  at  the  time 
of  her  decease,  and  all  of  them  but  one  shall  depart  this 
life  under  the  age  of  twenty-one ;  3d,  in  case  she  should 
have  two  or  more  daughters^  and  no  son  or  sons,  living  at 
the  time  of  her  decease,  and  all  of  them  but  one  should  die 
under  twenty-one,  and  unmarried  ;  or,  4th,  in  case  she 
should  have  both  sons  and  daughters,  and  all  but  one,  being 
a  son,  should  die  under  twenty-one,  or,  being  a  daughter, 
should  die  under  that  age,  and  unmarried.  Lady  Bath 
died,  never  having  had  a  child ;  and  the  property  was  de- 
creed to  Mrs.  Fawcett,  formerly  Mrs.  Markham,  and  her 
children  ;  Sir  Wm.  Grant,  master  of  the  rolls,  remarking, 
that  the  true  condition  on  which  the  gift  over  was  to  take 
effect,  was  not  that  Lady  Bath  should  have  one  child,  but 
that  she  should  not  have  more  than  one  at  the  time  the  gift 
over  was  to  be  enjoyed.  The  argument  of  Sir  Wm.  Grant 
in  this  case  is  very  vigorous  ;  and  from  his  acknowledged 
ability,  it  is  contended  that  it  should  have  great  weight. 

Looking  into  the  cases,  a  list  of  which  is  given  above,  it 
will  be  seen  that  the  presumed  intention  of  the  testator, 
not  clearly  expressed,  on  which  some  of  them  are  made  to 
rest,  or  the  necessary  implication,  mentioned  in  the  books, 
brought  to  the  aid  of  others,  was  in  every  instance  indulged, 
not  to  defeat  a  vested  estate,  but,  in  most  of  them,  to  pre- 
vent an  intestacy.  The  exceptions  are  the  following  : 

Hill  v.  Smith,  1  Swanst.  195,  in  which  it  was  attempted 
to  divest  the  title  of  the  testator's  son,  a  primary  legatee, 
on  some  confusion  and  inaccuracy  in  the  language  of  the 
will.  The  court,  from  the  general  tenor  and  context  of 
the  will,  came  to  the  conclusion,  that  the  testator  did  not 
intend  to  cut  down  his  son's  estate  on  the  event  which  had 
happened. 

Doe  v.Halktt,  1  M.  &  S.  123,  is  very  like  the  last  in 
principle.  The  testator,  by  mistake,  described  a  certain 
person  as  an  only  son,  when  there  was  another  living.  He 
then  made  provision  lor  such  [supposed]  only  son,  and  for 
the  other  sons  afterwards  to  be  born.  This  family  was  the 
primary  object  of  his  bounty  ;  and  the  first  son  dying,  the 
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second  son  was  declared  entitled  to  the  devise.  This  was 
pronounced  to  be  the  intention  ol  the  testator,  gathered 
from  the  language  of  his  will. 

In  each  of  these  cases,  it  will  be  perceived,  that  the  effort 
was  made  to  exclude  the  primary  object  of  the  testator's 
bounty  ;  in  one  of  them,  his  heir-at-law.  To  accomplish 
such  object,  requires  express  language,  or  implication 
amounting  to  such  "strong  probability  of  an  intention,  as 
that  the  contrary  can  not  be  supposed." — 1  Jarman  on 
Wills,  m.  p.  465,  and  note. 

Another  case  relied  on  for  appellants  is  Hart  v.  Tulk, 
19  Eng.  L.  &  Eq.  438.  In  that  case,  the  court  became 
satisfied  that  there  was  an  obvious  mistake  in  the  draft  of 
the  will,  by  employing  the  word  "fourtfc,"  where  "fifth" 
was  intended.  This  conclusion  was  attained,  by  consider- 
ing the  whole  tenor  of  the  will,  which  evidently  contem- 
plated equality  of  benefit  to  each  and  every  of  the  testa- 
tor's children ;  and  correcting  this  mistake,  carried  into 
effect  the  general  intent  of  the  will.  There  is  much  in 
the  will  which  tended  to  show  the  mistake. 

We  have  stated  the  extreme  cases  on  one  side,  which  are 
presumed  to  make  in  favor  of  the  appellants.  There  are 
many  cases  of  a  contraiy  tendency.  In  the  case  of  Sliuld- 
ham  v.  Smith,  (6  Dow.  22,)  testator  had  devised  real  estate 
in  trust  to  pay  the  clear  rents,  issues,  and  profits,  and  in 
certain  proportions,  to  certain  persons  in  the  will  mentioned, 
for  life  ;  and  then  proceeded  to  devise  as  follows :  "And 
from  and  after  the  death  of  the  survivor  of  them,  the  said 
L.  S."  &c.,  (naming  the  several  persons  to  whom  the 
above  life-interests  were  given,)  "then  I  give  and  devise, 
all  and  singular,  the  said  manor,  messuages,  lands,  &c., 
unto  all  and  every  the  children  of  my  late  sister,  E.  C. 
by  her  three  several  husbands,"  (naming  them,)  "that  shall 
be  then  living,  and  their  heirs  and  assigns  forever,  equally 
to  be  divided  between  them  as  tenants  in  common,  and 
not  as  joint  tenants  ;  and  if  there  should  be  but  one  such 
child,  and  no  issue  of  any  of  the  other  children  then  li  ting, 
then,  and  in  that  case,  I  give  and  devise  all  my  said  real 
36 
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estate  in  Ireland,  unto  such  surviving  child,  his  or  her  heirs 
and  assigns,  forever.  At  the  death  of  the  surviving  annui- 
tant, there  was  only  one  child  of  the  sister  E.  C.  then  living; 
but  there  was  issue  of  several  of  the  other  children  then 
living.  It  was  held  by  the  house  of  lords,  in  concurrence 
with  the  unanimous  opinion  of  the  judges  attending,  that 
there  was  an  intestacy,  from  the  death  of  the  surviving 
annuitant ;  the  event  which  happened  not  having  been 
provided  for. 

In  Doe,  ex  dem.  Radeliffe  v.  Bagshaw,  (6  Term  Rep. 
512,)  the  devise  was  to  Margaret,  an  only  child,  for  life, 
remainder  to  the  first  son  of  her  body,  if  living  at  the  time 
o/Jier  death,  and  the  heirs  male  of  such  son,  and,  in  default 
of  such  issue  male,  remainder  to  R.  B.  Margaret  had  an 
only  son,  who  died  during  the  life  of  his  mother,  leaving 
a  son.  It  was  held,  that  Margaret  took  only  a  life-estate  ; 
that  neither  her  son  nor  grand-son,  took  anything  under  the 
will,  but  the  devise  over  to  R.  B.  took  effect. 

Of  similar  import  are  the  following  cases  :  Wingrove 
v.  Palgrave,  1  Pr.  Wm.  401  ;  Holmes  v.  CraddocJc,  3  Vesey, 
317;  Doe,  dem.  Vessey  v.  Wilkinson,  2  Term  Rep.  209; 
Doe  v.  Jessep,  12  East,  288  ;  Doe  v.  Eawding,  2  B.  &  Aid. 
441  ;  1  Jarman  on  Wills,  m.  pp.  744  et  seq.  See,  also,  Brown 
v.  Clark,  3  Vesey,  166  ;  Scott  v.  Chamberlayne,  ib.  302. 

In  Harrison  v.  Foreman,  (5  Vesey,  207,)  the  court  said : 
"It  is  perfectly  clear  that,  where  there  are  clear  words  of 
gift,  giving  a  vested  interest  to  parties,  the  court  will  never 
permit  that  absolute  gift  to  be  defeated,  unless  it  is  per- 
fectly clear  that  the  very  case  has  happened  in  which  it  is 
declared  that  interest  shall  not  arise."  This  sentence  is 
somewhat  obscure ;  but  the  context  shows,  that  the  writer 
meant  to  say,  that  an  absolute  gift  shall  not  be  defeated, 
unless  the  case  has  happened  in  which  it  is  declared  that 
the  estate  shall  cease. 

Under  the  will  of  Benjamin  Sherrod,  an  absolute  estate 
vested  in  Wm.  S.  Swoope,  subject  to  be  defeated  on  a  con- 
tingency. Has  the  event  happened,  on  which  it  was  de- 
clared the  estate  should  cease  ?  It  has  not  literally  hap- 
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pened ;  but  we  are  asked  to  presume  that  the  testator  did 
not  mean  precisely  what  he  said,  because  we  can  not  per- 
ceive any  reason  why  the  fact  that  Wm.  S.  Swoope  should 
have  and  leave  a  wife  surviving  him,  should  incline  the 
testator  to  make  larger  provision  for  his  own  children,  than 
he  would  have  made  if  his  grand- son  had  left  neither  wife 
nor  child.  We  concede  this.  But  then  a  testator  may 
give  no  reasons,  or  very  foolish  reasons,  for  his  acts ;  yet, 
if  he  have  testable  capacity,  his  will  must  be  carried  into 
effect.  Or,  he  may  omit  to  provide  for  many  possible 
events,  when  it  is  morally  certain  that,  if  such  contingen- 
cies had  occurred  to  him,  he  would  have  made  provision 
for  them  ;  still,  courts  can  not  supply  such  omissions.  It 
is  our  province  to  expound,  not  to  make  wills. 

We  adopt  as  our  own  the  language  of  Chancellor  John- 
son in  Manigaultv.  Deas,  1  Bailey's  Eq.  302  : — ''If  specu- 
lations on  the  subject  of  intention  were  admissible,  I  should 
probably  arrive  at  the  conclusion  to  which  this  argument 
leads.  Ignorant  of  the  feelings  which  might  have  operated 
on  the  testator,  I  am  ready  to  confess  that  I  can  see  no 
reason"  [why  the  leaving  a  wife  should  be  a  condition  of 
the  gift  over"]*  "But  we  are  forbidden  by  the  rules  of 
law  to  indulge  in  conjecture.  The  testator's  power  of  dis- 
position over  the  property  .is  unlimited.  If  he  will,  he 
may  indulge  his  partialities,  and  his  prejudices,  and  exer- 
cise wisdom  or  folly  in  the  disposition  of  his  estate." 

If  we  enter  upon  the  broad  sea  of  speculation  as  to  the 
probable  intention  of  the  testator,  whither  shall  we  be 
drifted,  and  where  find  a  safe  anchorage  ?  When  the  tes- 
tator made  his  will,  it  was  possible  that  Wm.  S.  Swoope 
would  die  unmarried.  It  was  also  possible  that  he  might 
die  leaving  a  wife  and  children,  or  a  wife  without  children, 
or  children  without  a  wife  surviving.  It  was  also  possible 
that  he  might  leave  children,  who  might  all  die  unmarried, 
and  leaving  no  descendants.  The  will  makes  express  pro- 
vision for  only  one  of  these  contingencies.  It  is  said  there 
is  an  implication  to  meet  one  of  the  other  contingencies — 
the  one  which  has  happened.  How  about  the  others? 
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Suppose  the  grand-son  had  died,  leaving  children  and  no 
wife  ;  would  there  then  have  been  an  implied  gift  over  ? 
No  one  will  contend  for  such  result.  The  absolute  title 
was  not  intended  to  be  divested  by  that  event.  Suppose 
he  had  died,  leaving  children,  and  they  had  all  died  under 
age,  and  without  issue ;  what  then?  See  note  to  Holmes 
v.  Craddock,  3  Vesey,  321. 

We  have  indulged  in  these  reflections  to  show  the  great 
peril  that  must  attend  every  step  we  take,  when  we  travel 
out  of  the  language  of  a  will  in  pursuit  of  a  conjectured 
intention  of  the  testator.  The  will  must  be  expounded  by 
its  own  terms,  and  not  by  the  after-accidents  that  may  be- 
fall the  devisees,  unless  those  accidents  are  provided  for  by 
the  will.  The  rules  of  construction,  as  compiled  by  that 
accurate  writer,  Mr.  Jarman,  forbid  the  latitude  now  in- 
voked.— 2  Jarman  on  Wills,  m.  p.  742.  He  says  : 

XI.  "  That  in  general,  implication  is  admissible  only  in 
the  absence  of,  and  not  to  control  an  express  disposition." 

XII.  "That  an  express  and  positive  devise  can  not  be 
controlled  by  the  reason  assigned,  or  by  subsequent  ambig- 
uous words,"  &c. 

XIII.  "  That  the  inconvenience,  or  absurdity  of  a  devise, 
is  no  ground  for  varying  the  construction,  when  the  terms 
of  it  are  unambiguous ;  nor  is  the  fact  that  the  testator 
did  not  foresee  all  the  consequences  of  his  disposition,  a 
reason  for  varying  it,"  &c. 

XXI.  "That  the  construction  is  not  to  be  varied  by 
events  subsequent  to  the  execution,"  &c. 

The  rule  as  to  implications  is  declared  in  the  following 
authorities  :  Gardner  v.  Slieldon,  Vaughn,  261  ;  Bamfield  v. 
Popham,  1  Pr.  Wms.  56  ;  Brown  v.  DeLaet,  4  Bro.  C.  C. 
435,  and  note  (a) ;  1  Jarman  on  Wills,  435,  and  note  2  ; 
2  Lomax  on  Ex'rs,  19;  Rathbone  v.  Dyckman,  3  Paige,  9. 
Necessary  implication  is  defined  to  be,  "such  a  strong 
probability  that  an  intention  to  the  contrary  can  not  be 
supposed."  It  is  sustainable  only  on  the  principle  of 
carrying  into  effect  the  intention  of  the  testator. 

The  following  authorities  seem  to  us  to  be  precisely  in 
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point,  and  to  show  that  the  chancellor  did  not  err  in  the 
decree  rendered  in  this  cause :  Devise  and  bequest  for  the 
benefit  of  a  daughter  ;  "and  from  and  after  the  decease  of 
my  said  daughter,  in  trust  to  convey  and  assign  the  said 
several  last  mentioned  freehold  and  household  estates,  and 
the  said  ,£1000  stock,  unto  the  heirs,  executors,  and  as- 
signs of  my  said  daughter,  for  and  according  to  all  my 
estate  and  right  therein  respectively.  Nevertheless,  in 
case  my  said  daughter  shall  intermarry,  and  have  no  child 
or  children,  then  the  said  estates  and  money  in  the  funds 
shall  belong  to  my  son  George  Wm.  Russen  ;  or,  in  case 
of  his  decease  before  my  said  daughter,  then  to  such 
child  or  children  as  he  may  happen  to  leave,"  &c.  After 
the  death  of  testator,  the  said  George  Wm.  died  without 
issue,  having  made  a  will,  disposing  of  the  property ;  and 
subsequently  Mary  Ann  Russen,  the  daughter  of  David 
Russen,  the  testator,  intermarried  with  one  Noble,  and  was 
his  wife  at  the  time  of  the  trial ;  but  she  had  no  child.  The 
court  said  :  "I  think  that,  upon  the  construction  of  this 
part  of  the  will,  independently  of  the  contingent  executory 
gift  over,  there  is  an  equitable  estate  for  life,  with  an  equita- 
ble remainder  to  the  heirs,  executors,  administrators,  and 
assigns ;  and  that  Mrs.  Noble  has  an  absolute  estate,  subject 
to  be  defeated  by  the  executory  gift  over.  And  if  this  be 
so,  the  question  is,  whether  the  particular  event  in  which 
the  vested  estate  was  to  be  divested,  can  now  happen ; 
and  having  regard  to  the  intention  of  the  testator,  and  the 
words  in  which  the  gift  over  is  expressed,  I  am  of  opinion 
that'the  gift  over  was  to  take  effect  only  in  the  event  of 
Mrs.  Noble's  marrying,  and  dying  without  issue,  in  the  life- 
time of  her  brother,  or  of  such  child  or  children  as  he  might 
happen  to  leave ;  and  as  he  died  in  her  life-time,  and  had 
no  child,  I  think  that  the  contingent  executory  gift  cannot 
take  effect." — Jackson  v.  Noble,  2  Keene,  590. 

A  testator  devised  to  Thomas  Cooke,  and  added :  "  But 
my  will  is  upon  this  further  condition,  that  in  case  the  said 
Thomas  Cooke  shall  die  an  infant,  unmarried,  and  ivifhout 
issiie,  then  I  do  hereby  give  and  devise"  [the  premises] 
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"  unto  the  said  Wm.  Cooke  and  his  three  other  children," 
&c.  Thomas  Cooke  entered  upon  the  premises,  lived  to 
attain  his  majority,  married,  and  died,  never  having  had 
issue.  The  question  was,  whether  Wm.  Cooke  and  his 
three  other  children  took  under  the  will.  It  was  ruled 
that  they  did  not.  Lord  Ellenborough,  in  delivering  the 
opinion  of  the  court,  held  the  following  language  :  "If  the 
court  should  confine  the  estate's  going  over  to  a  dying  with- 
out issue,  they  must  reject  the  words  *  infant,  unmarried.' 
If  they  should  retain  them,  and  read  them  as  the  counsel 
for  the  defendant  contended  they  should  be  read — viz.,  'If 
he  die  an  infant,  or  die  unmarried,  or,  being  married,  die 
without  issue,'  this  would  be,  in  effect,  reading  the  will  as 
if  it  had  given  the  estate  over  on  any  one  of  these  single 
events." — Doe,  ex  dem.  Everett  v.  Cooke,  7  East,  271. 

So,  in  the  case  of  Williams  v.  Chitty,  (3  Vesey,  545,) 
where  there  was  a  devise  to  A.  and  her  heirs ;  but,  if  she 
dies  under  twenty-one  and  unmarried,  to  B.  and  her  heirs. 
A.  died  in  the  life-time  of  the  testator,  under  twenty-one, 
and  without  issue,  but  had  been  married.  It  was  conceded 
in  the  argument  that  B.  did  not  take  under  this  clause  of 
the  will. 

See  also,  Humberstone  v.  Stanton,  1  Ves.  &  B.  385 ;  and 
Joslm  v.  Hammond,  3  Myl.  &  K.  110. 

The  decree  of  the  chancellor  is  affirmed. 

R.  W.  WALKER,  J.,  having  been  of  counsel,  not  sitting. 


RORERTS  vs.  STRANG,  ADRIANCE  &  CO. 
[ACTION  AGAINST  PARTNER,  ON  NOTE  EXECUTED  BY  PARTNERSHIP.] 

1.  Release  of  partner,  or  covenant  of  creditor  not  to  sue,  not  available  as  de- 
fense to  copartner. — An  agreement  by  a  creditor  to  discharge  one  part- 
ner from  liability  on  a  partnership  debt,  (or  a  covenant  not  to  sne  him 
for  twenty  years,)  on  his  giving  personal  security  for  the  payment  of 
a  portion  of  the  debt,  does  not  release  or  discharge  the  other  part- 
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nera  ;  nor  can  the  latter,  when  sued  by  tne  creditor,  claim  either  a 
discharge  from  the  debt,  or  a  reduction  of  it  beyond  the  amount  as- 
sumed by  the  surety,  by  showing  that  partnership  assets  beyond  that 
amount,  which  they  had  previously  delivered  up  to  the  discharged 
partner,  to  be  appropriated  to  the  payment  of  the  partnership  debts, 
were,  by  the  agreement  between  that  partner  and  the  creditor,  as- 
signed to  the  surety  for  his  indemnity,  and  were  afterwards  disposed 
of  by  him  and  the  surety. 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  HOD.  C.  W.  RAPIER. 

THIS  action  was  brought  by  the  appellees,  against  Joel 
A.  Roberts,  as  a  partner  in  the  firm  of  Lewis  &  Porteous  ; 
was  founded  on  two  promissory  notes,  executed  by  said 
Lewis  &  Porteous,  payable  to  the  plaintiffs, — one  for 
$1,441  97,  dated  November  15,  1859,  payable  eight  months 
after  date ;  and  the  other  for  $1,324  33,  dated  February  I, 
1860,  and  payable  eight  months  after  date  ;  and  was  com- 
menced on  the  22d  October,  1860. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "after  the 
plaintiffs  had  introduced  their  evidence,  the  defendant  pro- 
posed to  prove  the  following  facts  :  That  the  cause  of  ac- 
tion was  an  indebtedness  of  the  mercantile  firm  of  Lewis 
&  Porteous,  of  which  firm  he  was  a  partner;  that  said  firm, 
some  time  before  this  suit,  concluded  to  close  up  its  busi- 
ness ;  that  he  (defendant)  left  the  store,  and  all  the  goods, 
effects,  notes,  and  accounts,  in  the  hands  of  George  Por- 
teous, one  of  the  partners,  for  the  purpose  of  paying  off  the 
debts ;  and  that  said  Porteous,  instead  of  fairly  appropri- 
ating the  said  goods  and  effects  to  the  objects  intended, 
and  to  the  relief  of  all  the  partners,  by  the  advice  and  aid 
of  the  creditors  of  the  firm,  (including  the  plaintiffs,)  so 
acted  as  to  obtain  his  own  discharge,  and  to  convert  a  large 
portion  over  and  above  to  his  own  private  use,  in  the  fol- 
lowing manner  :  After  the  defendant  had  left  the  store,  the 
said  creditors  sent  an  agent  to  Mobile,  fully  authorized  to 
settle  or  compromise  with  said  Lewis  &  Porteous  for  their 
indebtedness  aforesaid ;  and  said  agent,  after  taking  account 
of  stock,  and  remaining  in  the  store  for  several  days  exam- 
ining matters,  entered  into  an  agreement  with  said  Por- 
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teous  and  one  Caleb  Price,  (the  latter  not  being  a  member  of 
the  firm  of  Lewis  &  Porteous,)  to  this  effect :  that  Pro- 
teous  should  give  his  notes,  endorsed  by  said  Price,  for  forty 
cents  on  the  dollar  of  said  indebtedness ;  whereupon  the 
creditors  released  and  relinquished  to  said  Porteous  all  right 
to  resort  to  any  ol  said  goods  and  effects,  and  that  they 
should  be  mortgaged  to  said  Price,  to  secure  his  endorse- 
ment, and  Porteous  was  to  be  discharged  from  the  whole 
indebtedness.  At  the  instance,  however,  of  Porteous  and 
his  counsel,  it  was  concluded  that,  instead  of  a  technical 
release,  (which  was  agreed  on  and  really  intended,)  a  cove- 
nant was  written,  and  signed  by  the  creditors,  not  to  sue 
said  Porteous  in  twenty  years.  In  accordance  with  this 
agreement,  said  Price  endorsed  the  notes,  and  took  a  con- 
veyance, or  lien,  on  said  effects,  the  proceeds  of  which 
were  to  pay  said  notes,  and  held  as  well  by  the  promise  of 
the  creditors  as  from  said  Porteous  ;  and  Porteous  and  Price 
have  since  disposed  of  their  right  and  lien  in  all  said  effects. 
The  amount  of  said  goods  and  effects,  so  turned  over  by 
the  creditors  to  Porteous  and  Price,  was  between  seven  and 
ten  thousand  dollars  more  than  the  forty  per  cent,  assumed 
by  said  Price ;  all  of  which  was  lost  to  the  defendant. 

"Thereupon,  it  was  agreed  between  the  parties,  that 
such  a  state  of  facts  should,  for  the  purposes  of  this  case, 
be  considered  as  proved,  and  in  evidence  before  the  jury,  so 
far  as  the  same  were  competent  and  admissible  by  the  rules 
of  evidence  ;  that  the  court  might  instruct  the  jury  as  to 
the  legal  effect  thereof,  and  that  either  party  might  except 
to  such  instructions.  The  court  thereupon  instructed  the 
jury,  that  such  a  state  of  facts  constituted  no  defense  to 
the  action,  and  no  ground  for  a  reduction  of  the  plaintiffs' 
demand,  except  that  the  taking  of  the  notes,  endorsed  by 
Price,  for  forty  per  cent,  of  the  indebtedness  of  the  firm, 
was  a  discharge  of  such  indebtedness  to  that  extent."  The 
defendant  excepted  to  this  charge,  and  he  now  assigns  it 
as  error. 

JNO.  T.  TAYLOR,  for  appellant. — 1.  Giving  time  to  Por- 


JANUARY  TERM,  1863. 569 

Roberts  v.  Strang,  Adriance  &  Co. 

teous,  without  the  consent  of  Roberts,  was  inj  urious  to  the 
latter,  and  discharged  him. 

2.  A  fraudulent  combination  with  one  partner,  by  which 
he  is  discharged  in  consideration  of  the  goods  of  the  firm, 
operates  a  discharge  of  the  other  partners. 

3.  The  plaintiff  s'   received  from  Porteous,  and  turned 
over  to  Price,  a  large  amount  of  partnership  assets,  over 
and  above  the  sum  assumed  by  Price ;  and  their  demand 
should  at  least  be  reduced,  as  against  the  defendant,  with 
the  amount  of  that  excess. 

J.  L.  SMITH,  contra,  cited  the  foUowing  cases  :  Dean  v. 
Newhall,  8  Durn.  &  E.  171 ;  Lane  v.  Owings,  3  Bibb, 
247 ;  Shed  v.  Pierce,  17  Mass.  628 ;  Couch  v.  Mills, 
21  Wendell,  424 ;  Eowley  v.  Stoddard,  7  Johns.  209  ;  Mc- 
Clellan  v.  Cumberland  Sank,  24  Maine,  566  ;  Catskill  Bank 
v.  Messenger,  9  Cowen,  37 ;  Chenango  Bank  v.  Osgood, 
4  Wendell,  607  ;  Durell  v.  Wendell,  8  N.  H.  369  ;  Lancas- 
ter v.  Harrison,  6  Bing.  731 ;  Jolley  v.  Forbes,  2  Brod.  & 
Brig.  46  ;  McAllister  v.  Sprague,  34  Maine,  296. 

H ,"    ,  -  Vis  '    -. 

STONE,  J.— In  the  case  of  Browning  v.  Grady,  (10  Ala. 
999,)  this  court  said  :  "  The  agreement  of  the  creditor  to 
discharge  one  partner,  on  his  securing  the  payment  of  a 
portion  of  the  debt,  but  reserving  the  right  to  proceed 
against  another  partner,  does  not  operate  to  discharge  the 
latter."  Of  similar  import  are  the  following  cases :  Couch 
v.  Mills,  21  Wendell,  424 ;  Dean  v.  Newkall,  8  Term  Rep. 
168  ;  Rowley  v.  Stoddard,  7  Johns.  207  ;  Lane  v.  Owings, 
3  Bibb,  247  ;  Uatskill  Bank  v.  Messenger,  9  Cowen,  37  ; 
Bank  of  Chenango  v.  Osgood,  4  Wendell,  607  ;  Durell  v.  Wen- 
dell, 8  N.  H.  369 ;  McClellan  v.  Cumberland  Bank, 
24  Maine,  566. 

We  find  nothing  in  this  record  which  takes  this  case  out 
of  the  operation  of  the  rule  thus  stated.  All  that  the 
creditor  did,  was  to  bind  himself  not  to  sue  the  appellant's 
co-partner,  Porteous,  in  twenty  years.  The  assignment  of 
the  merchandise  to  Price  was  only  intended  as  a  security 
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to  him,  against  the  liability  he  incurred  for  Porteous  on  forty 
per  cent,  of  the  debts  due  to  Straug,  Adriance  &  Co.  The 
goods  were  not,  except  to  that  extent,  placed  beyond  the 
reach  of  Roberts,  the  appellant ;  and  every  cent  of  the 
debt  secured  by  Porteous,  was,  to  that  extent,  a  benefit  to 
Roberts.  If  Porteous,  or  Porteous  and  Price  conjointly, 
afterwards  disposed  of  those  goods  without  paying  the 
partnership  liabilities,  we  can  not  perceive  how  this  result 
can  be  traced  to  any  agency  of  Strang,  Adriance  &  Co.,  or 
how  they  are  to  be  held  accountable  for  such  disposition. 
The  judgment  of  the  circuit  court  is  affirmed. 


Ex  PARTE  HAUGHTON. 
[APPLICATION  FOR  HABEAS  CORPUS.} 

1.  Constitutionality  of  vagrant  law. — Sections  3795-6-7-8  of  the  Code,  in 
reference  to  proceedings  against  vagrants,  are  unconstitutional,  be- 
cause no  appeal  from  the  judgment  of  the  justice  is  provided. 

APPLICATION  by  William  W.  Haughton  for  the  writ  of 
habeas  corpus,  or  other  remedial  process,  to  procure  his  dis- 
charge from  confinement  in  the  county  jail  of  Mobile.  The 
petition,  with  the  accompanying  exhibits,  showed  that  the 
petitioner  was  arrested,  on  the  1st  December,  1862,  under 
a  warrant  issued  by  a  justice  of  the  peace,  on  the  com- 
plaint of  a  woman  who  claimed  to  be  his  wife,  and  who 
alleged  that  he  had  abandoned  her  and  his  family,  leaving 
them  without  an  adequate  support ;  that  the  justice,  after 
hearing  the  evidence,  ordered  him  to  give  bond,  with  sure- 
ties, for  his  good  behavior,  as  prescribed  by  section  3796  of 
the  Code,  or,  in  default  of  such  bond,  to  be  committed  to 
jail ;  that  he  thereupon  sued  out  a  habeas  corpus  before  the 
Hon.  C.  W.  RAPIER,  a  judge  of  the  circuit  court ;  and  that 
the  said  judge,  on  the  hearing,  refused  to  discharge  him. 
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THOMAS  A.  HAMILTON,  for  the  petitioner. 
C.  F.  MOULTON,  contra. 

A.  J.  WALKER,  C.  J.— Sections  3794,  3795,  3796, 
3797,  and  3798  of  the  Code,  pertain  to  the  subject  of  va- 
grancy. They  define  the  description  of  persons  who  are 
vagrants,  authorize  their  arrest  upon  a  justice's  warrant, 
and,  upon  a  conviction  before  the  justice,  require  that  they 
should  give  bond  for  good  behavior,  or  be  imprisoned  for 
ten  days  ;  and  further  prescribe  that,  upon  a  second  con- 
viction, they  shall  be  committed  to  jail  for  twenty  days, 
and  fed  on  bread  and  water.  These  sections  contemplate 
proceedings  which  are  final  in  their  character,  and  not 
merely  preliminary  steps  to  a  prosecution  in  the  circuit 
court.  Whether  the  object  of  the  proceeding  is  merely 
preventive,  or  both  preventive  and  punitive,  may  admit  of 
debate  ;  but  we  do  not  deem  it  necessary  to  consider  that 
question.  It  is  sufficient  for  the  purposes  of  this  opinion 
to  ascertain  that,  whatever  may  be  the  purpose  of  the  stat- 
ute, the  judgments  of  the  justices  under  it  are  final,  and 
.  not  preliminary  to  a  prosecution.  From  such  judgments, 
the  8th  section  of  the  5th  article  of  the  constitution  of  this 
State  requires,  that  the  right  of  appeal  should  be  secured, 
under  such  rules  and  regulations  as  may  be  prescribed  by 
law.  No  appeal  being  provided  for,  the  law  is  unconstitu- 
tional and  void. — Tims  v.  State,  26  Ala.  1 65.  The  circuit 
judge  should,  for  this  reason,  have  declared  void  the  pro- 
ceedings before  the  justice,  including  his  judgment,  and  dis- 
charged the  prisoner. 

The  writ  of  habeas  corpus,  as  prayed  for,  is  ordered  to 
issue,  "unless  the  counsel  engaged  are  satisfied  that  no  new 
phase  of  the  case  would  be  presented  by  the  return,  and 
are  content  to  apply  to  the  judge  below  for  the  relief  they 
seek,  as  hereby  indicated." — Ex  parte  Burnett,  30  Ala.  460 ; 
Ex  parte  Groom  &  May,  19  Ala.  561. 
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TOWNSEND  vs.  VAN  ASPEN. 
[FORCIBLE  ENTRY  AND  DETAINER.] 

1.  Sufficiency  of  complaint ;  averment  of  possession. — An  averment  that 
the  plaintiff  was  "  lawfully  and  peaceably  possessed  of  a  leasehold  in- 
terest or  estate  in  the  following  premises,"  is  not  a  sufficient  averment 
of  actual  possession. 

2.  Same  ;  averment  of  entry  and  detainer. — An  averment  that  the  defend- 
ant "  forcibly  and  unlawfully  entered  upon  said  premises,  and  now, 
although  he  has  been  notified  in  writing  to  quit  said  premises,  still 
forcibly  detains  the  same,  and  unlawfully  refuses  to  quit,"  though 
fuller  than  necessary,  is  substantially  good. 

3.  Same  ;  description  of  premises. — "  The  following  premises,  situated  in 
the  city  of  Mobile,  and  known  and  described  as  follows :  all  that  cer- 
tain piece,  parcel,  or  lot  of  land,  known  as  No.  268  of  the  Orange 
Grove  tract,  situated  on  the  corner  of  Jackson  and  Lipscomb  streets, 
in  the  city  of  Mobile," — is  a  sufficient  description  of  the  premises  in 
controversy. 

4.  .Recovery  by  plaintiff  after  expiration  of  lease. — Since  the  question  of 
title  is  not  in  issue  in  an  action  of  forcible  entry  and  detainer,  (Code, 
§  2859,)  the  fact  that  the  plaintiffs  lease,  under  which  he  was  in  pos- 
session at  the  time  of  the  defendant's  entry,  has  expired  before  the 
trial,  is  no  bar  to  a  recovery  by  him. 

APPEAL  from  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  HENRY  CHAMBERLAIN. 

THIS  action  was  commenced  in  a  justice's  court,  on  the 
29th  March,  1859.  The  cause  of  action  endorsed  on  the 
summons  was,  "  unlawful  entry  and  detainer."  The  com- 
plaint was  in  the  following  words :  "  The  complaint  of 
H.  Van  Aspen  respectfully  showeth — 1st,  that  on  the 
23d  day  of  March,  1859,  he  was  lawfully  and  peace- 
ably possessed  of  a  leasehold  interest  or  estate  in  the  fol- 
lowing premises,  situated  in  the  city  of  Mobile,  and  known 
and  described  as  follows  :  all  that  piece,  parcel,  or  lot  of 
land,  known  as  No.  268  of  the  Orange  Grove  tract,  situated 
on  the  corner  of  Jackson  and  Lipscomb  streets  in  the  city 
of  Mobile;  2d,  that  on  said  23d  day  of  March,  1859,  one 
F.  Townsend  forcibly  and  unlawfully  entered  in  and  upon 
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said  premises,  and  now,  although  he  has  been  notified  in 
writing,  for  more  than  forty-eight  hours,  to  quit  said  prem- 
ises, still  forcibly  detains  the  same,  and  unlawfully  refuses 
to  quit.  Wherefore,  he  prays  that  process  may  issue,"  &c. 
After  the  removal  of  the  cause,  by  appeal,  to  the  city 
court,  the  complaint  was  struck  from  the  files,  on  the  de- 
fendant's motion,  on  the  ground  that  there  was  a  variance 
between  it  and  the  endorsement  of  the  cause  of  action  on 
the  summons;  but  the  judgment  of  the  city  court  was 
reversed  by  this  court,  at  its  June  term,  1859,  and  the 
cause  was  remanded. — See  the  case  reported  in  36  Ala.  582. 

After  the  remandment  of  the  cause,  the  defendant  de- 
murred to  the  complaint,  and  assigned  the  following  (with 
other)  causes  of  demurre.r :  "1st,  because  it  contains  no 
sufficient  description  of  the  land,  the  possession  of  which 
is  sought  to  be  recovered;  2d,  because  it  charges  a  forcible 
entry  and  a  forcible  detainer,  when  either,  if  alleged  and 
proved,  would  have  been  sufficient,  and  boih  should  not 
properly  have  been  alleged  in  the  same  complaint,  where 
it  contains  only  one  count ;  3d,  because  it  fails  to  aver  that, 
at  the  time  of  the  alleged  forcible  entry,  the  plaintiff  was 
in  the  actual  possession  of  the  premises;  4th,  because  the 
estate  or  leasehold  interest  of  the  plaintiff  is  not  set  out  in 
the  complaint,  so  that  the  court  may  see  whether  the  same 
has  not  heretofore  expired  and  determined,  and  whether  or 
not,  on  such  expiration  and  determination,  the  defendant 
is  not  the  reversioner  of  the  estate."  The  court  overruled 
the  demurrer ;  the  defendant  then  pleaded  not  guilty,  and 
issue  was  joined  on  that  plea. 

On  the  trial,  at  the  December  term,  1860,  the  plaintiff's 
evidence  showed  that  he  was  in  possession  of  the  premises 
in  March,  1859,  (at  the  time  of  the  defendant's  entry,)  un- 
der a  lease  from  one  O'Donnell,  which  expired  on  the  1st 
November,  1859.  The  defendant  thereupon  requested  the 
court  to  instruct  the  jury,  "that,  if  the  plaintiffs  posses- 
sory interest  in  the  premises  expired  on  the  1st  November, 
1859,  they  must  find  for  the  defendant."  The  court  re- 
fused to  give  this  charge,  and  the  defendant  excepted. 
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The  overruling  of  the  demurrer  to  the  complaint,  and 
the  refusal -of  the  charge  asked,  are  now  assigned  as  error. 

ALEX.  McKiNSTRY,  for  appellant. 
K.  B.  SEWALL,  contra. 

STONE,  J. — When  this  case  was  before  in  this  court, 
we  said  nothing  about  the  sufficiency  of  the  complaint : 
that  subject  was  not  then  before  us.  The  present  com- 
plaint is  demurred  to  ;  and  one  of  the  assigned  grounds  of 
demurrer  is,  that  the  complaint  does  not  aver  that  the 
plaintiff,  at  the  time  of  the  grievances,  was  in  the  actual 
possession  of  the  premises.  The  averment  is,  that  "he 
was  lawfully  and  peaceably  possessed  of  a  leasehold  in- 
terest, or  estate,  in  the  following  premises,"  &c.  Being 
"possessed  of  an  interest"  in  the  premises,  does  not,  with 
reasonable  certainty,  imply  that  he  was  in  the  actual  pos- 
session of  the  premises.  If  the  pleader  had  owned  a  lease 
of  the  premises,  and  had  sub-let  to  another,  and  put  him  in 
possession,  or  even  if  the  lessee  had  never  taken  possession 
under  his  lease,  he  could  say  truthfully  that  he  was  "pos- 
sessed of  a  leasehold  interest."  To  be  possessed  of  a  lease- 
hold interest,  is  not  the  synonym  of  being  in  actual  pos- 
session of  the  premises. — Russell  v.  Desplous,  29  Ala.  308, 
and  authorities  cited. 

[2.]  The  allegation  in  the  complaint,  that  the  defendant 
"forcibly  and  unlawfully  entered  upon,"  "and  forcibly  de- 
tains, and  unlawfully  refuses  to  quit  the  premises,"  although 
perhaps  fuller  than  necessary,  is  nevertheless  good. — Code, 
f§  2851,  2852. 

[3].  We  find  no  defect  in  the  description  of  the  premises, 
as  the  same  appears  in  the  complaint.  From  aught  that 
we  can  know,  the  sheriff  would  find  no  difficulty  in  recog- 
nizing the  premises  by  the  description. — Mead  v.  Daniel, 
2  Porter,  86  ;  Cunningham  v.  Green,  3  Ala.  128 ;  Huffaker 
v.  Boring,  8  Ala.  90  ;  Snoddy  v.  Watt,  9  Ala.  611. 

[4.]  There  is  nothing  in  the  argument,  that  the  plaintiff's 
lease  had  expired  before  the  trial  in  the  city  court.  If  the 
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plaintiff  was  in  possession,  and  the  defendant  forcibly 
entered  upon  him,  the  plaintiff's  right  was  complete  ;  and 
the  question  of  title  was  not  one  of  the  issues  in  the  cause. 
Code,  §  2859. 

For  the  error  above  pointed  out,  the  judgment  of  the 
city  court  is  reversed,  and  the  cause  remanded. 


PHILLIPI  vs.-  CAPELL. 
.W'n**V;*e^v*' 

[ MOTION  FOR  EXECUTION  ON  FORTHCOMIG  BOND.] 

1 .  Forthcoming  bond  ;  death  of  slave  discharges  condition. — The  condition 
of  a  forthcoming  bond  is  discharged  by  the  death  of  the  slave  before 
forfeiture,  and  no  liability  results  to  the  surety  from  the  failure  to  de- 
liver him  according  to  the  stipulations  of  the  bond. 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  N.  W.  COCKE. 

THE  appellees  in  this  case,  Wesley  N.  Capell  and  Har- 
vey S.  Capell,  filed  their  bill  against  John  Nugent,  Giobe 
Landano,  and  others,  to  enforce  a  settlement  of  said  Nu- 
gent's  accounts  as  their  guardian,  and  to  subject  to  the 
satisfaction  of  whatever  decree  might  be  rendered  in  their 
favor  certain  slaves  and  other  property,  which  Nugent  had 
mortgaged  to  the  sureties  on  his  official  bond  as  guardian, 
and  which  Landano  claimed  by  subsequent  purchase  from 
him.  An  attachment  was  sued  out  in  the  case,  to  prevent 
Landano  from  removing  two  of  the  slaves,  Ralph  and  Matt, 
which  were  in  his  possession  ;  and  he  thereupon  gave  a 
forthcoming  bond,  for  their  delivery,  with  A.  Phillipi  as  his 
surety.  The  bond  was  dated  the  25th  of  January,  1854, 
and  was  conditioned  that  the  said  Landano  and  Phillipi 
"shall  have  forthcoming,  and  deliver  to  the  proper  officer 
the  above  described  property,  within  thirty  days  after  judg- 
ment, to- satisfy  such  recovery  as  may  be  had,  or  such  judg- 
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ment  as  may  be  rendered,  in  favor  of  the  plaintifls  in  said 
attachment,  by  the  court  trying  the  same."  A  receiver 
was  afterwards  appointed  in  the  cause,  and  the  slave  Ralph 
was  delivered  up  to  him.  At  the  June  term,  1859,  Hon. 
WADE  KEYES  presiding,  the  complainants  obtained  a  decree, 
arid  a  sale  of  the  mortgaged  property,  including  the  slave 
Ralph,  was  ordered ;  and  a  money  decree  was  also  ren- 
dered against  Landano,  for  one  thousand  dollars,  the  value 
(as  reported  by  the  master)  of  the  slave  Matt,  who  had 
died  in  his  possession  before  the  rendition  of  the  decree. 

In  July,  1860,  the  complainants  filed  their  petition, 
alleging  the  insufficiency  of  the  proceeds  of  sale  of  the 
mortgaged  property  to  satisfy  their  decree,  and  the  insol- 
vency of  both  Nugent  and  Landano  ;  and  asking  an  award 
of  execution  against  Phillipi,  as  the  surety  on  the  forth- 
coming bond,  for  the  sum  reported  by  the  master  as  the 
value  of  the  slave  Matt.  Phillipi  demurred  to  the  peti- 
tion, and  also  insisted,  by  answer,  that  the  death  of  the 
slave  before  the  rendition  of  the  decree  discharged  the 
bond.  The  chancellor  overruled  his  demurrer,  and  awarded 
execution  against  him  ;  and  he  now  assigns  the  chancellor's 
decree  as  error. 

DARGAN  &  TAYLOR,  for  appellant. 
GEO.  N.  STEWART,  contra. 

A.  J.  WALKER,  C.  J. — Before  forfeiture  of  the  forth- 
coming bond,  the  slave  Matt  died  ;  and  no  liability  upon  the 
bond  could  result  from  the  failure  to  deliver  him  in  pursu- 
ance of  the  stipulations  of  the  bond. — Falls  v.  Weissm- 
ger,  II  Ala,  801. 

The  decree  of  the  court  below  must  be  reversed,  and  a 
decree  must  be  here  rendered,  dismissing  complainants' 
petition ;  and  the  appellees  (who  were  the  petitioners  be- 
low) must  pay  the  costs  of  the  chancery  court,  and  of 
this  court. 
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LONGMIRE  vs.  GOODE  &  ULRICK. 
[CREDITORS'  BILL  TO  ESTABLISH  AND  ENFORCE  GENERAL  ASSIGNMENT. J 

1.  What  is  general  assignment. — A  deed,  by  which  a  debtor  conveys  to  a 
trustee,  for  the  benefit  of  certain  specified  creditors,  substantially  all 
the  property  which  he  holds  subject  to  legal  process  in  this  State,  is  a 
general  assignment,  (Code,  §  1556,)  and  enures  to  the  benefit  of  all 
his  creditors  equally. 

2.  Weight  of  answer  as  evidence. — Where  a  creditors'  bill  seeks  to  have  a 
deed  of  trust,  executed  by  a  debtor  for  the  security  of  a  portion  of 
his  creditors,  declared  a  general  assignment ;  an  answer  by  the  pre- 
ferred creditors,  which  denies  that  the  deed  is  a  general  assignment,  or 
that  it  conveys  all  the  grantor's  property,  but  which  is  silent  as  to  any 
other  property  then  owned  by  him,  is  entitled  to  but  little  weight  as 
evidence. 

APPEAL  from  the  Chancery  Court  at  Claiborne. 
Heard  before  the  Hon.  M.  J.  SAFFOLD. 

THE  bill  in  this  case  was  filed  by  the  appellees,  as  credit- 
ors of  William  M.  Longmire,  on  behalf  of  all  the  creditors 
who  might  come  in  and  contribute  to  the  expenses  of  the 
suit,  against  said  W.  M.  Longmire,  J.  J.  Longmire,  Garrett 
Longmire,  and  Stanford  Mims.  Its  object  was  to  have  a 
deed  of  trust,  by  which  said  Wm.  M.  Longmire  conveyed 
certain  real  and  personal  property  to  J.  J.  Longmire,  as 
trustee,  for  the  security  and  indemnity  of  Garrett  Lono-- 
mire  and  Mims  against  liability  as  sureties  for  Wm.  M. 
Longmire  on  a  guardian's  bond,  declared  a  general  assign- 
ment, and  held  to  enure  to  the  equal  benefit  of  all  the  cred- 
itors ;  and  it  also  prayed  that  said  trustee  might  be  required 
to  give  bond  for  the  execution  of  the  trust  under  the 
directions  of  the  court,  or  that  a  receiver  might  be  ap- 
pointed to  take  possession  of  the  property.  A  decree  pro 
confesso,  on  publication,  was  entered  against  Wm.  M.  Long- 
mire, Separate  answers  were  filed  by  the  other  defend- 
ants ;  each  denying  that  the  deed  was  a  general  assignment, 
or  that  it  conveyed  all  the  grantor's  property.  On  final 
37 
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hearing,  on  pleadings  and  proof,  the  chancellor  rendered  a 
decree  for  the  complainants ;  and  his  decree  is  now  assigned 
as  error. 


S.  J.  GUMMING,  with  whom  was  E.  S.  DARGAN,  for  ap- 
pellants, cited  Burrill  on  Assignments,  (2d  ed.)  126-30  ; 
Davis  v.  Anderson,  1  Kelly,  176;  Lee  v.  Brmvn,  7  Georgia, 
275  ;  Lavender  c.  Thomas,  18  ib.  668  ;  Meredith  Manufac- 
turing Company  v.  Smith,  8  N.  H.  347  ;  Henshaw  v.  Sumner, 
23  Pick.  446  ;  Bloom  v.  Noggle,  4  Ohio  £t.  R.  45  ;  Hark- 
drader  v.  Leiby,  ib.  602. 

ANDERSON  &  BOYLES,  and  TORREY  &  LESLIE,  contra,  cited 
'Holt  &  Chambers  v.  Bancroft,  30  Ala.  1 93  ;  Warren  v.  Lee 
&  Larkins,  32  Ala.  440  ;  Downing  v.  Kintzing,  2  Serg.  & 
R.  326  ;  Noyes  v.  Hickol^  27  Vermont,  36  ;  Massey  v. 
Noyes,  26  ib.  462 ;  Bishop  v.  Hart's  Trustees,  28  ib.  71. 

STONE,  J. — The  deed  of  conveyance  from  Wm.  M. 
Longmire  to  John  J.  Longmire,  dated  November  18th, 
1857,  is  a  general  assignment  tinder  section  1556  of  the 
Code,  if  the  grantor  thereby  conveyed  substantially  all  the 
property  which  he  held,  subject  to  legal  process  from  the 
courts  of  Alabama.  This  principle  is  too  well  settled  to 
require  more  than  a  citation  of  our  own  decisions. — Holt  -v. 
Bancroft,  30  Ala.  193 ;  Price  v.  Mazange,  31  Ala.  701 ; 
Warren  v.  Lee,  32  Ala.  440.  This  case,  then,'  resolves 
itself  into  a  question  of  fact. 

[2.]  The  answers  of  the  defendants,  while  they  persis- 
tently deny  that  the  deed  is  a  general  assignment,  or  that 
it  conveys  all  the  property  which  the  said  Wm.  M.  Long- 
mire then  owned  in  the  State  of  Alabama,  are  as  stead- 
fastly silent  as  to  any  other  property  which  he  did  own. 
This  omission  justifies  us  in  giving  but  little  weight  to 
these  chary  denials.^ — Grady  v.  Robinson,  28  Ala.  289. 

An  attempt  is  made  in  the  proof  to  show  that  Wm.  M. 
Longmire  owned  the  negro  woman  Sarah,  and  her  boy 
Nelson.  This,  we  think,  is  an  utter  failure.  As  against 
any  claim  which  Wm.  M.  Longmire  could  assert,  she  and 
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her  child  were  certainly  the  property  of  Dennis  on  the 
18th  day  of  November,  1857  ;  and  they  were  probably  out 
of  this  State  at  that  time.  We  think  the  buggy  and  two 
horses  were  also  out  of  the  State.  The  cattle,  the  corn, 
and  the  gun,  were  exempt  from  levy  and  sale  for  the  use  of 
the  family. 

This  disposes  of  all  the  property  left  out  of  the  deed, 
except  the  old  slave  Ned,  the  remnant  of  merchandise,  and 
the  sulky.  Ned  was  utterly  valueless.  The  merchan- 
dise, some  two  or  three  hundred  dollars  worth,  we  think 
had  been  disposed  of  to  other  parties  ;  and  the  sulky  was 
of  but  inconsiderable  value.  We  hold,  that  the  deed  con- 
veyed substantially  all  the  property  owned  by  Wm.  M. 
Longmire  which,  at  the  time,  was  subject  to  process  issu- 
ing from  the  courts  of  Alabama ;  and  that  it  is  a  general 
assignment. 

We  have  thus  disposed  of  the  only  assignment  of  error 
found  in  the  record;'  and  the  result  is,  that  the  decree  of 
the  chancellor  must  be  affirmed. 


CRUTCHER  vs.  MEMPHIS  &  CHARLESTON  RAIL- 
ROAD COMPANY. 

[TROVER  FOR  CONVERSION  OF  SLA  vs.] 

1.  Contract  of  agent,  in  Ms  own  name,  not  prima  facie  binding  on  principal. 
A  writing  in  these  words :  "Hired  of  R.  C.  the  following  negroes,  to- 
wit."  &c.,  "to  work  on  the  M.  &  C.  railroad,  from  now  until  the  25th 
December  next ;  for  which  I  agree  to  pay  said  C.  twenty-five   dollars 
per  month  each,  and  I  also  agree  to  feed,  and  pay  all  medical  expenses, 
if  any  ;  and  the  said  C.  loses  all  runaway  time,  if  any.     Given  under 
my  hand  and  seal"  ;  and  signed,  "  W.  H.  E.,  agent  for  M.  &  C.  R.  R. 
Co.,  per  W.  M.  N.,'' — is,  prima  facie,  the  contract  of  the  agent,  and  not 
binding  on  the  principal  personally. 

2.  Offer  of  deposition  containing  both  legal  and  illegal  evidence. — When  an 
entire  deposition  is  offered  in  evidence,  the  court  is  not  bound  to  sepa- 
rate the  legal  from  the  illegal  evidence  which  it  contains,  but  may 
exclude  it  altogether. 

"  " 


580  ALABAMA. 


Crutcher  v.  Memphis  &  Charleston  Railroad  Company. 

3.  General  charge  on  evidence  ;  presumption  of  injury  from  error  — Where 
there  is  an  entire  failure  on  the  part  of  the  plaintiff  to  prove  a  fact 
necessary  to  his  recovery,  the  court  may  instruct  the  jury,  without 
hypothesis,  to  find  a  verdict  for  the  defendant ;  but,  if  the  court,  hav- 
ing instructed  them  hypothetically — ''if  they  believe  the  evidence" — 
to  find  for  the  defendant,  afterwards  repeats  this  charge  to  them,  "ac- 
companying it  with  the  intimation,  that  their  further  deliberations 
must  result  in  a  verdict  for  the  defendant,  else  they  would  subject  them- 
selves to  the  consequences  of  a  contempt  of  court," — this  is  an  error, 
from  which  injury  will  be  presumed,  and  which  will  work  a  reversal, 
unless  the  bill  of  exceptions  affirmatively  shows  that  the  court  might 
properly  have  directed  the  jury,  in  the  first  instance,  to  find  a  verdict 
for  the  defendant,  without  referring  to  them  the  credibility  of  the 
testimony. 

», 

APPEAL  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  S.  D.  HALE. 


THIS  action  was  brought  by  Reuben  Crutcher,  against 
the  Memphis  &  Charleston  Railroad  Company,  to  recover 
damages  for  the  loss  of  a  slave,  who  was  accidentally  killed 
while  working  on  the  defendant's  road ;  and  was  com- 
menced on  the  23d  July,  1857.  The  complaint,  as  amended, 
contained  a  count  in  trover,  and  also  a  special  count,  which 
averred  that  the  slave,  while  in  the  defendant's  possession 
under  a  contract  of  hiring,  was  employed  in  work  which 
was  extraordinarily  dangerous  and  hazardous,  contrary  to 
the  stipulations  of  the  contract,  and,  while  so  employed, 
was  negligently  killed.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiff  proved  the  circumstances  attend- 
ing the  slave's  death,  and  his  value  ;  and  then  introduced 
one  Studdart  as  a  witness,  who  testified  as  follows  : 

"  Witness  was  authorized  by  F.  C.  Arms,  the  defendant's 
general  superintendent  and  chief  engineer,  to  hire  hands  for 
the  defendant's  road.  Defendant  was  anxious  that  the  road 
should  be  speedily  completed,  and  offered  extraordinary  in- 
ducements to  its  agents  to  hire  hands.  Witness'  contract 
of  agency  authorized  him  to  hire  hands  for  the  use  of  the 
road  at  any  price  less  than  thirty  dollars  per  month,  the 
road  being  responsible  to  the  master  for  such  sum  as  he 
agreed  to  pay  ;  and  in  addition,  as  compensation  for  his 
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services  in  hiring  hands,  the  defendant  allowed  him  the  dif- 
ference between  the  prices  so  agreed  on  and  thirty  dollars 
per  month.  Witness  originally  had  the  contract  on  section 
No.  42  of  the  defendant's  road  ;  but,  before  completing  that, 
defendant  was  anxious  for  him  to  contract  also  for  section 
No.  39  ;  and  witness  finally  agreed  to  do  so,  with  one  D. 
H.  Stevens,  under  the  firm  of  Studdart  &  Stevens.  At  the 
time  of  his  said  contract  for  section  No.  39,  witness  was 
agent  to  hire  hands  for  defendant,  under  the  power  before 
mentioned ;  and  he  agreed  with  one  W.  M.  Newby,  that  if 
he  (Newby)  would  furnish  seven  or  eight  hands  on  said 
contract,  in  addition  to  their  hire  he  should  be  allowed 
fifty  dollars  per  month  for  his  personal  attention  under  said 
contract.  Said  Newby  did  furnish  seven  or  eight  hands, 
and  among  them  were  the  two  negroes  belonging  to  the 
plaintiff.  After  the  completion  of  his  contracts,  and  after 
the  death  of  the  negro  John,  witness  remained  on  the  road 
until  the  25th  December,  1856,  when  he  had  a  settlement 
with  the  defendant.  In  that  settlement,  witness  charged 
the  company  with  the  hire  of  all  the  hands  who  had  been 
working  on  his  contracts,  whom  he  transferred  to  the  gen- 
eral use  of  the  road,  at  the  rate  of  thirty  dollars  per  month  ; 
and  his  account  was  allowed.  Among  the  hands  so  trans- 
ferred was  Clem,  the  plaintiff's  remaining  slave  ;  and  wit- 
ness received  from  defendant,  for  the  remainder  of  the  year, 
thirty  dollars  per  month  for  said  hands."  The  witness 
further  testified  as  to  the  manner  in  which  blasting  was 
done  on  the  road,  and  the  hazard  and  danger  attending  it. 
The  plaintiff  then  read  in  evidence  the  deposition  of  F. 
C.  Arms,  who  testified,  that  he  was  the  defendant's  chief 
engineer  and  general  superintendent,  from  March  1,  1856, 
to  July  1,  1858,  and  had  the  same  powers  and  duties  which 
usually  appertain  to  those  officers,  under  the  direction  of 
the  president  and  board  of  directors  ;  "that  he  had  general 
authority  to  employ  sub-agents,  contractors,  negroes,  &c., 
but  a  general  rule  of  the  company  required  all  important 
contracts  to  be  in  writing,  and  signed  by  the  president  ;" 
"that  he  gave  W.  H.  Easley  written  authority  to  employ 
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negroes  to  work  on  the  defendant's  road,  and  was  author- 
ized to  do  so  by  virtue  of  his  office,  but  has  no  written  evi- 
dence of  his  authority  ;"  "that  the  negroes  employed  by 
said  Easley,  among  which  were  the  plaintiff's  negroes, 
were  put  to  work  on  a  private  contract  near  Corinth,  and 
the  company  was  not  notified  of  the  hiring  until  after  the 
death  of  one  ol  said  negroes;"  and  "that  plaintiff's  said 
negro  was  not  received  into  the  employment  of  the  com- 
pany, they  having  no  notice  that  the  negro  was  hired  for 
them." 

The  plaintiff  then  read  in  evidence  the  written  authority 
given  by  said  Arms  to  Easley,  which  was  dated  August 
15,  1856,  signed  "F.  C.  Arms,  eng.  and  general  superin- 
tendent," and  stated  that  "the  bearer,  W.  H.  Easley,  is 
authorized  to  employ  negroes  to  work  on  the  Memphis  & 
Charleston  railroad,  and  any  contract  made  by  him  for  this 
purpose  will  be  duly  ratified  by  the  said  company  ;"  and 
he  then  oftered  to  read  to  the  jury  a  writing  of  which  the 
following  is  a  copy  : 

"Huntsville,  Ala.,  Sept.  6, 1856.  Hired  of  R.  Crutcher 
the  following  negroes,  to-wit,  John  and  Clem,  to  work  on 
the  M.  &  C.  railroad  from  now  until  the  25th  December 
next  ;  for  which  I  agree  to  pay  said  Crutcher  twenty-five 
dollars  per  month  each,  and  I  also  agree  to  feed,  and  pay 
all  medical  expenses,  if  any  ;  and  the  said  Crutcher  loses 
all  runaway  time,  if  any.  Given  under  my  hand  and  seal. 

"W.  H.  EASLEY,  agent 
for  M.  &  C.  R.  R.  Co.,  per  W.  M.  Newby." 
The  defendant  objected  to  the  reading  of  this  paper  as 
evidence,  and  the  court  sustained  the  objection  ;  to  which 
the  plaintiff  excepted.  The  plaintiff  then  offered  in  evi- 
dence the  deposition  of  said  Newby,  who  made  the  con- 
tract for  the  hiring  of  plaintiff's  negroes,  and  who  appended 
to  his  deposition,  as  an  exhibit,  the  written  authority  from 
said  Easley  under  which  he  acted.  The  court  excluded  the 
deposition  and  exhibit,  on  the  defendant's  motion,  and  the 
plaintift  excepted. 

"The  plaintiff  asked  the  court  to  instruct  the  jury,  that 
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if  they  believed  the  negro  John  was  placed  by  defendant's 
agent  or  superintendent,  in  discharge  of  the  work,  during 
which — (?)  then  they  must  find  a  verdict  for  the  plaintiff,  for 
the  value  of  the  negro,  with  interest.  The  court  refused 
this  charge,  and  the  plaintiff  excepted  to  its  refusal.  The 
court  charged  the  jury,  at  the  request  of  the  defendant, 
that  if  they  believed  the  evidence  they  must  find  a  verdict 
for  the  defendant  ;  to  which  charge  the  plaintiff  excepted. 
The  court  gave  no  other  charge  to  the  jury,  and  they  re- 
tired to  consider  of  their  verdict.  After  the  lapse  of  a 
short  time,  the  jury  returned  for  further  instructions  from 
the  court,  which  the  court  gave.  The  jury  retired  to  con- 
sider further  of  their  verdict ;  but,  before  they  returned,  the 
court  instructed  the  sheriff  to  bring  them  into  the  court- 
room, and  the  sheriff  did  so ;  and  the  court  thereupon 
repeated  to  them  the  charge  which  it  had  first  given,  accom- 
panying it  with  the  intimation,  that  their  further  delibera- 
tions must  result  in  a  verdict  for  the  defendant,  else  they 
would  subject  themselves  to  the  consequences  of  a  con- 
tempt of  court.  To  the  order  of  the  court  to  the  sheriff 
to  bring  the  jury  into  court,  to  the  charge  of  the  court, 
and  to  the  accompanying  remarks,  the  plaintiff  excepted." 
The  several  rulings  of  the  court  to  which,  as  above 
stated,  exceptions  were  reserved,  are  now  assigned  as  error. 


G-OLDTHWAITE,  RICE  &  SEMPLE,  for  appellant. 
r  WALKER  &  BRICKELL,  contra. 

i.    ^*s.         •'   '•      '    n*      --         vV  •*    '«*•  •  K  '  "*-• 

A.  J.  WALKER,  C.  J.  [1.]— The  contract  of  hiring  in 
this  case  was  not,  prima  facie,  the  contract  of  the  defendant, 
but  of  him  by  whom  it  was  executed.  The  word  "agent," 
following  the  signature  to  the  contract,  does  not  constitute 
it  the  contract  of  an  agent  for  his  principal. — Drake  v. 
Flewellen,  33  Ala.  106.  The  contract  was,  therefore,  pri- 
ma facie,  inadmissible ;  and,  in  the  absence  of  the  introduc- 
tion or  offer  of  explanatory  evidence,  was  properly  excluded. 

[2.]  There  was  no  error  in  rejecting  the  offer  in  evi- 
dence of  the  deposition  of  Newby,  with  its  exhibit ;  for  at 
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least  a  portion  of  it  was  illegal,  and  the  court  was  author- 
ized to  exclude  the  legal  and  illegal  evidence  offered  to- 
gether.— Hlscox  v.  Hendree,  27  Ala.  216 ;  Jeans  v.  Lawler, 
33  Ala.  340. 

[3.]  The  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence.  We  therefore  do  not  know  that  all  the 
evidence  in  the  case  is  before  us,  and  cannot  affirm  that  the 
court  erred  in  its  charge  upon  the  effect  of  the  evidence  if 
believed.  If  we  knew  that  the  bill  of  exceptions  con- 
tained all  the  evidence,  we  should  decide  that  the  charge 
was  correct ;  for,  upon  that  evidence,  the  defendant  is  not 
chargeable  on  account  of  the  death  of  the  slave.  The  mere 
fact  that  the  slave  was  employed  in  the  construction  of  the 
defendant's  road,  could  not  render  it  liable.  The  .court, 
therefore,  committed  no  error  in  refusing  the  charge  asked. 

The  bill  of  exceptions  informs  us,  that  after  the  retire- 
ment of  the  jury,  they  were  re-called  by  order  of  the  court; 
and  that  thereupon  the  court  "repeated  the  charge  to  the 
jury  it  had  first  given,  accompanying  the  charge  with  the 
intimation,  that  their  further  deliberations  must  result  in  a 
verdict  for  the  defendant,  else  they  would  subject  them- 
selves to  the  consequences  of  a  contempt  of  court."  The 
charge  which  the  court  first  gave  was,  that  if  the  jury  be- 
lieved the  evidence,  they  must  find  for  the  defendant.  This 
was,  therefore,  the  charge  which  was  repeated  to  the  jury, 
in  connection  with  the  menace  of  punishment,  unless  a  ver- 
dict was  found  for  the  defendant.  The  court  instructs  the 
jury  that,  if  they  believe  the  evidence,  they  must  find  for 
the  defendant,  and  accompanies  the  instruction  with  an  in- 
timation, that  they  will  incur  the  penalties  of  contempt,  if 
their  deliberations  did  not  result  in  a  verdict  for  the  defend- 
ant. The  credibility  of  the  testimony  is  referred  to  the 
jury  for  their  determination,  and  they  were  caused  to  retire 
for  further  deliberation.  If  there  was  a  question  for  the 
jury  to  determine,  their  deliberations  should  have  been  left 
free  and  uncontrolled.  That  there  was  such  a  question,  is 
clearly  implied  from  the  charge  given  ;  and  in  assuming  to 
control  the  decision  of  that  question,  the  court  erred.  The 
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eharge  is  upon  its  face  erroneous,  in  that  it  refers  a  question 
to  the  jury,  and  then  assumes  to  control  its  decision. 

It  may  be,  that  the  plaintiff  sustained  no  injury  from  this 
error  ;  and  we  would  probably  so  hold,  if  we  knew  that 
the  bill  of  exceptions  contained  all  the  evidence.  The  bill 
of  exceptions  discloses  no  evidence  whatever,  showing,  or 
tending  to  show,  a  responsibility  of  the  defendant  on 
account  of  the  slave's  death.  So  far  as  it  is  concerned, 
there  is  entire  absence  of  any  evidence  of  the  defendant's 
liability.  Therefore,  if  the  whole  testimony  is  set  out  in 
the  bill  of  exceptions,  there  was  a  want  of  any  evidence 
upon  which  to  charge  the  defendant,  and  the  court  was 
authorized  to  direct  the  jury  to  bring  in  a  verdict  for  the 
defendant.  Such  a  direction  is  proper,  where  there  is  a 
plain  and  indisputable  failure  of  the  plaintiff  to  make  out 
his  case  in  some  essential  particular. — G-illespie  v.  Battle, 
15  Ala.  276-285  ;  Knox  v.  Fair,  111  Ala.  503  ;  Swift  v. 
Fitzlmgli,  9  Porter,  39  ;  Madden  v.  Blythe,  7  Porter,  258  ; 
Henderson  v.  Mdbry,  13  Ala.  713  ;  Rhodes  v.  Otis,  33  Ala. 
578  ;  Eigby  v.  Norwood,  34  Ala.  129  ;  Shepherd's  Digest, 
459.  In  doing  so,  the  court  does  not  pass  upon  the  credi- 
bility of  testimony,  nor  upon  any  conflict  of  evidence.  It 
does  not  even  announce  the  existence  of  evidence.  It 
simply  declares  the  want  of  evidence,  and  the  effect  of  its 
absence. 

We  conjecture  that,  in  reality,  the  bill  of  exceptions  does 
contain  all  the  evidence  in  this  case,  and  that  the  instruc- 
tion of  the  court  was  really  given  in  a  case  where  it  was 
permissible  to  direct  the  jury  to  return  a  particular  verdict ; 
and  we  suppose,  that  the  question  of  the  credibility  of  the 
testimony  was  referred  to  the  jury,  in  a  phrase  of  such  fre- 
quent occurrence  as  to  become  almost  habitual  with  cir- 
cuit judges  ;  and  that,  in  the  hurry  of  the  trial,  the  incon- 
sistency of  a  reference  of  such  a  question  with  the  assump- 
tion of  a  right  to  direct  the  verdict,  escaped  attention. 
We  are,  however,  bound  to  render  our  judgment  upon  the 
case  as  the  record  makes  it ;  and  upon  the  record  it  is  our 
plain  duty  to  reverse  the  judgment  of  the  circuit  court. 
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An  error  was  committed  ;  we  do  not  know,  from  the  bill 
of  exceptions,  that  the  entire  evidence  is  before  us  ;  we 
are,  therefore,  not  authorized  to  say  that  no  injury  resulted 
from  the  error  committed  ;  and,  upon  a  principle  repeat- 
edly announced  by  us,  there  must  be  a  reversal. 
Reversed  and  remanded. 


SHANNON  vs.  REESE. 
[BILL  IN  EQUITY  FQR  INJUNCTION  OF  JUDGMENT  AT  LAW.] 

T.  Equitable  relief  against  judgment  at  law,  on  ground  of  fraud  or  sur- 
prise.— In  an  action  on  an  open  account,  due  to  the  plaintiff  from  the 
defendant's  intestate,  a  verdict  and  judgment  having  been  rendered 
against  the  plaintiff,  for  the  amount  due  on  a  promissory  note,  which 
was  offered  in  evidence  under  the  pleas  of  payment  and  set-off,  he 
cannot  enjoin  the  judgment  in  equity,  by  showing  that  the  note  was 
given  for  the  price  of  property  bought  by  him  from  the  defendant  as 
administrator ;  that  the  defendant  objected  to  allowing  the  price  of 
the  property  to  be  credited  on  the  plaintiff's  account  against  the  in- 
testate, because  he  insisted  that  the  account  was  too  large,  and  ought 
to  be  settled  by  a  lawsuit,  and  said  that,  if  plaintiff  would  give  his 
note  for  the  amount,  he  would  use  it  as  a  set-off,  pro  tanto,  against  the 
account ;  that  in  a  subsequent  conversation,  between  the  plaintiff's 
attorney  and  the  defendant,  pending  the  action,  the  defendant  re- 
peated this  objection  to  the  account,  but  urged  no  other  objection  to 
it ;  that  on  the  trial  his  counsel  insisted  before  the  court  and  jury,  in 
his  presence,  that  the  note,  being  of  later  date,  was  prima-facie  evi- 

•*•  dence  that  the  account  had  been  settled,  and  that  the  court  so  in- 
structed the  jury. 

APPEAL  from  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon  JAMES  B.  CLARK. 

THE  bill  in  this  case  was  filed  by  John  H.  Shannon, 
against  Andrew  J.  Reese,  as  the  administrator  of  Freeman 
B.  King,  deceased,  for  the  purpose  of  enjoining  a  judgment 
at  law,  which  said  administrator  had  recovered  against  said 
Shannon.  The  action  at  law,  in  which  said  judgment  was 
rendered,  was  brought  by  Shannon  against  Reese,  as  the 


JANUARY  TERM,  1863. 


Shannon  v.  Reese. 


administrator  of  King;  and  was  founded  on  an  open  ac- 
count, alleged  to  be  due  and  owing  from  the  intestate  to 
the  plaintiff,  in  December,  1856,  for  work  and  labor  done, 
and  for  the  hire  of  two  slaves,  amounting  to  the  aggregate 
sum  of  $1120.  The  defendant  pleaded,  in  short  by  con- 
sent, non  assumpsit,  payment,  and  set-off;  and  issue  was 
joined  on  these  pleas.  On  the  trial,  the  defendant  offered 
in  evidence,  under  the  pleas  of  payment  and  set-off,  a  " 
promissory  note  for  $554  71,  executed  by  the  plaintiff, 
dated  the  9th  February,  1S57,  and  payable  one  day  after 
date,  to  the  defendant,  as  the  administrator  of  said  King : 
and  his  counsel  insisted,  before  the  court  and  jury,  that  the 
note,  being  of  later  date  than  the  account,  was  privna-facie 
evidence  that  the  account  was  settled  when  the  note  was 
given.  The  court  sustained  this  position,  and  instructed 
the  jury  accordingly ;  and  the  jury  having  thereupon  re- 
turned a  verdict  for  the  defendant,  for  the  amount  of  the 
note  and  interest,  judgment  was  rendered  against  the 
plaintiff  on  the  verdict. 

The  bill  alleged,  as  grounds  of  relief  against  this  judg- 
ment, that  the  account  was  not  settled  when  the  note  was 
given  ;  that  the  note  was  given  in  part  payment  of  the 
purchase-money  of  two  slaves,  bought  by  the  plaintiff 
from  the  defendant  as  such  administrator ;  that  the  balance 
of  the  purchase-money  was  paid  by  the  surrender  of  two 
promissory  notes  held  by  the  plaintiff  against  the  intestate ; 
that  the  plaintiff  desired  and  proposed,  at  the  time  of  the 
purchase,  instead  of  giving  his  note  for  the  excess  of  the 
purchase-money  above  the  amount  due  on  these  notes,  to 
enter  that  sum  as  a  credit  on  his  account  against  the  intes- 
tate ;  that  the  defendant  objected  to  doing  this,  "because 
he  thought  said  account  was  too  large,  and  ought  to  be 
settled  by  law,  and  said  that  King's  estate  might  prove 
insolvent,  and  that  the  note  should  be  taken  in  part  pay- 
ment of  whatever  judgment  might  be  obtained  by  plaintiff 
upon  said  account ;"  that  afterwards,  pending  the  action  on 
the  account,  defendant  told  John  A.  Lodor,  one  of  plain- 
tiff's counsel,  "that  said  account  was  too  large — that  plain- 
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tiff  had  charged  said  intestate,  in  that  account  and  another, 
with  more  days'  work  than  there  were  working  days  in  the 
year,  and  had  also  improperly  charged  him  with  the  hire 
of  a  negro  girl ;"  that  defendant  did  not,  either  then  or  at 
any  other  time,  "  raise  any  other  objection  to  said  account, 
or  say  or  pretend  that  it  had  been  settled  by  him ;"  "that 
this  course  of  conduct  on  the  part  of  the  defendant  induced 
plaintiff  and  his  counsel,  very  reasonably,  to  suppose  that, 
on  the  trial  of  said  action,  there  would  be  no  other  contro- 
versy than  in  reference  to  the  justness  of  said  account ;" 
"that  plaintiff  being  always  willing  to  allow  said  note  as  a 
set-off,  and  defendant  being  notified  of  that  fact  by  plain- 
tiffs counsel,  induced  plaintiff  and  his  counsel  not  to  sum- 
mon as  a  witness  Dr.  E.  M.  Vasser,  who  could  have  proved 
the  consideration  of   said  note ;"    that   plaintiff  and  his 
counsel,  "knowing  the  existence  of  the  foregoing  facts,  were 
surprised  and  astonished  when,  on  the  trial,  the  defendant 
took  the  position,  that  said  note  was  grima-facle  evidence 
of  a  settlement  of  all  accounts ;"  that  this  conduct  on  the 
part  of  the  defendant  was  fraudulent  and  unconscionable ; 
that  the  defendant  was  personally  present  at  the  trial,  and 
heard  the  verdict  of  the  jury  rendered  in  his  favor,  and 
made  no  effort  to  correct  it ;  and  that  afterwards,  on  the 
evening  of  the  same  day,  he  confessed  to  S.  M.  Hill  his 
surprise  at  the  verdict,  and  said  that  he  only  expected  that 
the  note  would  be  allowed  as  a  set-off  against  the  account. 
The  defendant  demurred  to  the  bill,  for  want  of  equity, 
and  filed  an  answer,  the  material  part  of  which  is  embraced 
in  the  following  extract :  "Respondent  admits,  that  said 
note  was  given  for  the  amount  which  the  price  of  said  ne- 
groes, bought  by  plaintiff  from  respondent,  exceeded  the 
amount  due  on  the  two  notes  held  by  plaintiff  against  said 
intestate ;  also,  that  plaintiff's  said  account,  on  which  said 
action  was  founded,  was  not  included  in  said  settlement  had 
in  February,  1857,  and  that  it  has  never  been  paid.     He 
admits,  also,  that  he  refused  to  credit  said  account  with 
the  amount  for  which  said  note  was  given,  and  that  he 
probably  gave  as  his  reasons  for  doing  so,  'that  he  thought 
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the  account  too  large,  and  should  be  settled  by  a  lawsuit, 
and  that  he  would  use  the  note  as  a  set-off  in  the  action ; 
but  he  denies  that  he  ever  agreed  that  the  note  should  be 
taken  or  used  as  a  part  payment  of  the  judgment  which 
the  plaintiff  might  recover  on  the  account.  Respondent 
did  have  a  conversation  with  John  A.  Lodor,  but  cannot 
now  recollect  its  precise  terms;  it  may  have  been  as  stated 
in  the  bill.  But  respondent  denies  that  he  ever  admitted 
the  correctness  of  said  account,  either  directly  or  by  impli- 
cation, to  said  Lodor  or  the  plaintiff,  or  agreed  to  pay  it,  or 
to  waive  any  defense  to  it ;  and  he  expressly  denies  that  he 
ever  said  or  did  any  thing  with  the  intention  of  misleading 
the  plaintiff  or  his  c'ounsel,  or  putting  them  off  their  guard, 
or  with  a  view  to  get  any  advantage  over  them  or  either  of 
them.  He  did  not  then,  and  does  not  now,  know  the  cor- 
rectness of  said  account ;  but  firmly  believed  then,  as  he 
does  now,  that  a  great  part  of  it  is  unjust,  and  not  really 
due  ;  and  that  on  a  strict  accounting  between  plaintiff  and 
the  estate  of  said  King,  for  services  actually  rendered,  the 
amount  due  from  plaintiff  to  said  estate  would  be  much' 
larger  than  the  amount  of  said  note.  Having  this  belief, 
when  said  suit  was  brought  against  him,  this  respondent 
considered  it  his  duly  as  administrator  to  defend  it ;  and 
he  employed  counsel  for  that  purpose,  and  told  them  what 
he  knew  and  believed  about  said  account,  and  instructed 
them  to  make  the  best  defense  they  could  under  all  the 
circumstances ;  but  respondent  never  instructed  them  to 
take  the  position,  that  the  note  was  prima-facie  evidence  of 
a  settlement  or  payment  of  the  account,  and  it  never  oc- 
curred to  him  that  that  position  could  be  taken,  until  he 
heard  his  counsel  make  the  point  on  the  trial.  Respondent 
was  present  when  the  verdict  was  rendered  in  his  favor, 
and  was  surprised  at  his  gaining  the  case. — not  because  he 
believed  that  the  plaintiff  was  entitled  to  a  verdict,  but 
because  this  respondent  was  unable  to  show  the  true  state 
of  accounts  between  the  parties  ;  and  it  is  probable  that 
he  expressed  his  agreeable  surprise  to  Col.  S.  M.  Hill,  or 
some  other  friend,  though  he  does  not  recollect  the  pre- 
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else  language  used.  And  this  respondent  utterly  denies 
that  he  has  ever  done  any  act,  or  uttered  any  word,  fraudu- 
lently, or  with  the  intent  to  mislead,  surprise,  or  astonish 
the  plaintiff  or  his  counsel." 

The  complainant  took  the  depositions  of  Jno.  A.  Lodor, 
and  S.  M.  Hill.  The  latter  testified  to  an  admission  by 
the  defendant,  made  some  time  after  the  commencement 
of  the  plaintiff's  suit  against  him  on  the  account,  (but  he 
could  not  recollect  whether  it  was  before  or  after  the  trial 
of  the  cause,)  to  the  effect  "that  he  considered  a  part  of 
the  claim  just,  and  a  part  unjust;  that  he  was  willing  to 
pay  all  he  thought  was  right  and  proper,  but,  as  suit  had 
been  brought  against  him,  plaintiff  would  have  to  do  the 
best  he  could  ;  or  something  to  that  effect."  Lodor  tes- 
tified as  follows  :  "I  had  a  conversation  with  the  defendant, 
in  reference  to  the  plaintiff's  account  against  the  estate  of 
F.  B.  King,  on  or  about  the  22d  May,  1858.  Said  account 
was  then  in  the  hands  of  Gayle  &  Lodor  for  collection,  and 
suit  had  been  brought  on  it  against  the  defendant,  as  the 
administrator  of  said  King.  In  that  conversation,  I  alluded 
to  a  letter  which  I  had  then  recently  written  to  him  on  the 
subject,  but  to  which  he  had  not  replied  ;  and  I  mentioned 
to  him  that  I  had  been  instructed  by  the  plaintiff  to  re- 
ceive in  part  payment  of  said  account,  a  note  for  five  or 
six  hundred  dollars,  which  plaintiff  had  previously  given 
to  him  as  administrator.  The  defendant  refused  to  make 
the  settlement,  alleging,  as  a  reason  therefor,  that  plaintiff 
had  charged  in  his  account  for  more  time  than  he  could 
have  been  employed  for  said  King  ;  that  by  comparing 
said  account  against  said  F.  B.  King'  estate  with  another 
account  which  plaintiff  had  against  the  estate  of  one 
Benjamin  King,  it  appeared  that  he  had  charged  for  more 
working  days  than  there  were  in  the  year ;  also,  that 
plaintiffs  account  was  wrong  in  another  respect,  because 
it  contained  an  item  for  the  hire  of  a  negro  named  Louisa, 
when  said  King  had  a  sufficient  number  of  house  servants, 
and  did  not  hire  said  girl,  though  she  was  allowed  to  stay 
at  his  house.  These  were  the  only  objections  made  by  the 
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defendant  to  said  account.  Being  desirous  to  effect  a  set- 
tlement of  the  matter,  I  proposed  to  him  to  correct  any 
errors  that  might  exist  in  said  account,  and  stated  that,  if 
he  and  plaintiff  would  meet  and  converse  in  reference  to 
it,  plaintiff  might  be  able  to  satisfy  him  that  it  was  correct ; 
and  I  proposed  that  such  a  meeting  should  take  place. 
Defendant  readily  assented  to  the  proposal,  and  a  day  was 
appointed  ;  but  he  failed  to  appear  at  the  time.  I  saw  him 
afterwards,  and  he  made  some  excuse  for  failing  to  be 
present  at  the  appointed  time ;  and  he  spoke  as  though  he 
would  be  hard  to  satisfy  as  to  the  correctness  of  the  plain- 
tiff's account  in  the  items  objected  to.  From  the  tenor  of 
his  whole  conversation,  the  impression  was  created  on  my 
mind,  that  these  objections  were  the  only  obstacles  to  a 
settlement  of  the  account;  and  that,  if  they  could  be  re- 
moved, or  explained  satisfactorily  to  him,  a  settlement 
could  be  effected.  The  first  conversation,  above  alluded 
to,  was  had  after  the  suit  had  been  brought  on  the  account ; 
the  account  was  shown  to  the  defendant,  and  was  examined 
by  him ;  and  no  other  objection  was  made  to  it  than  those 
above  mentioned.  From  the  said  conversations  and  inter- 
views I  had  with  the  defendant,  the  impression  was  created, 
that  the  said  objections  urged  by  him  were  the  only  reasons 
that  prevented  a  settlement,  and  the  only  points  on  which 
he  desired  to  be  better  satisfied  ;  and  I  was  surprised  when, 
on  the  trial  of  the  cause,  it  was  contended  by  his  counsel 
that  the  note,  being  dated  subsequent  to  the  maturity  of 
said  account,  was  evidence  of  a  settlement  of  all  accounts 
between  the  parties,  and  was  for  a  balance  found  due  on 
such  settlement.  This  view  of  the  case  was  never  pre- 
vsented  or  suggested  in  any  of  the  conversations  between 
the  defendant  and  myself.  At  the  same  time,  I  knew  that 
an  appearance  had  been  entered  for  the  defendant,  and  that 
the  case  would  be  litigated ;  and  I  expected  that  his 
counsel  would  use,  as  every  lawyer  does,  all  proper  means 
to  gain  the  cause  ;  but  I  did  not  expect  that  any  such  use 
would  be  made  of  the  note,  and  was  misled  by  believing, 
from  said  conversation  with  the  defendant,  that  the  defense 
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would  be  limited  to  the  objections  urged  by  him;  and 
hence,  in  the  preparation  of  the  cause  for  trial,  and  on  the 
trial,  plaintiff's  counsel  confined  their  efforts  to  an  estab- 
lishment of  the  correctness  of  the  account." 

The  chancellor  overruled  the  demurrer  to  the  bill,  and 
refused  to  dissolve  the  injunction  on  the  answer  ;  but,  on 
the  final  hearing,  on  pleadings  and  proof,  he  intimated  that 
his  former  opinion  was  wrong,  and  dismissed  the  bill ;  and 
his  decree  is  here  assigned  as  error. 

GEO.  W.  GAYLE,  and  D.  W.  BAINE,  for  appellant. 

STONE,  J. — We  can  not  perceive,  in  this  record,  the 
slightest  evidence  that  Mr.  Reese  perpetrated  any  fraud 
against  the  rights  of  Mr.  Shannon.  The  conversation 
which  he  held  with  Mr.  Shannon's  attorney,  seems  to  have 
been  at  the  attorney's  instance;  and  in  that  conversation, 
he  seems  to  have  given,  fairly  and  honestly,  the  reasons 
which,  as  we  can  very  readily  suppose,  influenced  him  in  re- 
fusing to  pay  Mr.  Shannon's  demand,  until  its  justice  should 
be  established.  It  does  not  appear  that  Mr.  Reese  asserted 
any  falsehood,  or  that  he  even  suppressed  any  material  fact 
of  which  he  had  knowledge.  True,  he  did  not  inform  the 
attorney  of  the  legal  presumption  which  was  afterwards 
successfully  invoked  for  him  on  the  trial ;  but  it  does  not 
appear  that  he  knew  of  such  legal  principle,  nor,  indeed, 
that  he  had  employed  an  attorney,  at  the  time  he  held  the 
conversation.  He  did  no  more  than  urge  objections  to  the 
account,  which  he  probably  believed  were  well  taken. 

On  the  other  hand,  the  plaintiff,  Shannon,  knew  that  he 
executed  the  note  to  Reese ;  and  before  he  entered  upon 
the  trial,  he  probably  knew  that  note  would  be  used  in 
defense  ;  for  the  plea  of  set-off  was  interposed. 

The  question  made  by  the  record  is  simply  this :  A  de- 
fendant administrator  is  sued  on  a  claim,  which  he  declares 
to  be  unjust.  On  the  trial,  his  counsel  avails  himself  of  a 
legal  presumption,  and  thereby  defeats  the  plaintiff's  re- 
covery ;  the  plaintiff,  if  he  had  anticipated  the  use  to  be 


JANUARY  TERM.  1863. 593 

Wright  &  Rice  v.  Moore  et  al. 

made  of  this  known  fact,  having  it  in  his  power  to  procure 
and  produce  other  evidence  which  would  repel  the  legal 
presumption.  He  foregoes  his  right  to  take  a  voluntary 
nonsuit,  but  suffers  a  verdict  and  judgment  to  go  against 
him  ;  and  fails  to  move  for  a  new  trial  on  the  ground  of  the 
surprise  he  complains  of.  These  facts  do  not  amount  to 
an  impeachment  of  the  justice  of  the  judgment,  "on 
grounds  of  which  the  defendant  could  not  have  availed 
himself"  [in  the  court  of  law,]  "or  was  prevented  from  do- 
ing so  by  fraud,  or  accident,  or  the  act  of  the  opposite  party, 
unmixed  with  negligence  or  fault  on  his  part." — French  v. 
Garner,  7  For.  553  ;  Allman  v.  Owen,  31  Ala.  167  ;  Moore 
v.  Lesueur,  33  Ala.  243;  Thomas  v.  Tappan,  1  Free.  Ch.  472. 
Decree  affirmed. 


. 
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[BILL  IN  KQUITY  TO  RESTRAIN  DIVERSION  OF  WATER  FROM  MILL.] 

1.  Prescriptive  easement  in  use  of  water;  statute  of  limitation 8  applied  by 
analogy  in  equity.— By  analogy  to  the  statute  of  limitations   applica- 
ble to  actions  at  law  for  the  recovery  of  land,   (Clay's  Digest,   329, 
§  92  ;  Code,  §  2476,)  the  adverse  enjoyment,  for  ten  years,  of  the  privi- 
lege of  damming  tip  the  water  of  a  stream  so  as  to  raise  the  level 
without  overflowing  the  banks,  creates  the  presumption  of  a  right, 
which   a  court  of  equity  will  protect ;  but,  to  bring  himself  within 
this  principle,  the  plaintiff  must  show  an  adverse  user,  for  the  pre- 
scribed period,  to  the  extent  claimed  by  him  in  his  bill, 

2.  Same. — An  averment  in  the  bill,  that  the  plaintiff  has  used  the  water, 
for  the  prescribed  period,  "in  the  same  way,"  is  not  sufficient,  when 
the  bill  also  alleges  that  his  new  dam,  which  had  stood  less  than  ten 
years,  is  higher  than  the  former  dams  were,  and  does  not  allege  that 
the  former  dams  raised  the  level  of  the  water  on  the  defendant's  land ; 
nor  can  it  be  inferred  that  the  former  dams  caused  any  refluence  on 
the  defendant's  land,  because  it  is  alleged  that  the  new  dam  only 

raises  the  level  of  the  water  a  few  inches  ;  nor,  if  that  inference  could 
be  drawn,  would  it  authorize  the  increased  refluence  caused  by  the 
new  dam,  since  an  easement,  acquired  by  prescription,  is  restricted 
to  the  extent  of  the  user. 
38 
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3.  No  prescription  for  nuisance. — There  cau  be  no  prescription  for  a  pub- 
lic nuisance,  and  no  length  of  enjoyment  can  legalize  the  continuance 
of  a  mill-pond  which  is  injurious  to  the  health  of  the  surrounding 
community. 

4.  Abatement  of  private  nuisance. — A  riparian  proprietor,  upou    whose 
lands  the  water  is  thrown  back,  or  its  level  raised  without  overflow- 
ing the  banks  of  the  stream,  by  a  dam  erected  below  him,  has  a  right 
to  abate  the  nuisance;  and  the  proper  mode  of  abating  it  is,  by  lower- 
ing the  level  of  the  dam,  if  there  be  a  prescriptive  right  for  it.  to 
the  height  authorized  by  such  prescription,  or,  in  the  absence  of  any 
prescription,  to  such  a  height  as  will  stop  the  refluence  of  the  water 
at  his  boundary  line  ;  but  he  has  no  right  to  divert  the  water  from  the 
stream,  to  the  injury  of  the  proprietor  below  him,  by  cutting  a  ditch 
on  his  own  land. 

5.  When  equity  will  restrain  diversion  of  water. — Where  plaintiff  owns 
valuable  and  extensive  machinery,  which  gives  employment  to  a  large 
number  of  hands,  and  which  is  worked  by  the  water-power  of  a  stream, 
a  court  of  equity  will  restrain  by  injunction  a  repeated  diversion  of 
the  water,  and  a  threatened  continuance  of  such  diversion,  by  the 
upper  proprietors,  by  means  of  a  ditch  on  their  own  lands ;  and  this, 
on  the  principle  of  preventing  irreparable  mischief  and  a  multiplicity 
of  suits. 

APPEAL  from  the  Chancery  Court  of  Lauderdale. 
Heard  before  the  Hon.  JOHN  FOSTEB. 

THE  bill  in  this  case  was  filed  by  the  appellants,  as  part- 
ners, on  the  17th  May,  1858,  against  Lewis  C.  Moore,  At- 
lantic P.  Moore,  his  wife,  and  Hugh  M.  and  John  Moore, 
his  sons ;  and  sought  to  restrain  the  defendants  from  divert- 
ing the  water  from  a  stream,  called  "  Coxe's  creek,"  on 
which  the  plaintiffs  had  erected  an  extensive  machine-shop, 
foundry,  and  grist-mill.  The  material  facts  of  the  case,  as 
alleged  in  the  bill,  appear  in  the  opinion  of  the  court. 
The  chancellor  dismissed  the  bill,  on  motion,  for  want  of 
equity  ;  and  his  decree  is  now  assigned  as  error. 

JNO.  S.  &  E.  W.  KENNEDY,  with  whom   were  GOLD- 
THWAITE,  RICE  &  SEMPLE,  for  the  appellants. 
JAMES  IRVINE,  contra. 

A.  J.  WALKER,  C.  J.— The  chancellor's  decree,  dis- 
missing the  complainants'  bill  for  want  of  equity,  is  the 
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only  matter  for  examination  in  this  court.  No  question  as 
to  the  sufficiency,  responsiveness,  and  effect  of  the  answer, 
or  as  to  the  truth  of  the  bill,  is  before  us.  We  are  simply 
to  inquire,  whether  the  allegations  of  the  bill  make  a  case 
for  equitable  jurisdiction.  If  they  do,  the  decree  is  errone- 
ous ;  if  they  do  not,  it  is  correct.  We  are,  on  this  appeal, 
to  regard  the  allegations  as  truths  ;  and  will,  therefore,  in 
this  opinion  so  speak  of  them. 

The  complainants  have  a  dam  upon  a  certain  stream, 
directing  to  their  machinery  the  water  which  constitutes 
its  propelling  power.  This  dam  backs  up  the  water  on 
the  land  of  some  of  the  defendants,  but  does  not  cause  it  to 
overflow  the  banks  of  the  stream.  A  dam,  about  fifty  feet 
below  the  present  one,  was  erected  by  a  former  proprietor, 
more  than  twenty  years  before  the  complainants  were  dis- 
turbed in  the  use  of  the  water.  At  a  time  intermediate 
between  the  erection  of  the  latter  and  the  former,  another 
dam  was  built.  The  present  dam  was  erected  less  than 
ten  years  before  the  commencement  of  this  suit ;  and  it  is 
higher  by  less  than  six  inches  than  the  previous  ones. 
Whether  the  first  two  dams,  or  either  of  them,  backed  up 
the  water  on  the  defendants'  land,  is  not  disclosed  by  the 
bill.  It  does  not,  therefore,  affirmatively  appear  that  the 
natural  flow  of  the  stream  upon  the  defendants'  land  was 
interrupted,  until  the  last  dam  was  built.  We  can  not  in- 
fer, because  the  last  dam  extends  the  refluence  on  the  de- 
fendants' land,  that  therefore  the  former  dams,  of  less 
height,  and  different  position,  had  the  same  effect.  Indeed, 
we  are  without  the  data  for  an  argument  upon  the  subject ; 
for  the  bill  is  silent  as  to  the  degree  of  fall  in  the  stream, 
and  as  to  the  extent  to  which  the  water  is  thrown  back 
upon  the  defendants'  land.  We  only  make  out  that  the 
present  refluence  reaches  the  defendants'  premises,  from  the 
statement  that  a  ditch  upon  their  land  extends  into  the 
pond.  The  disclosure  of  the  biU  is,  that  there  has  been,  by 
aid  of  three  successive  dams,  a  continuous  use  of  the  stream 
for  propelling  machinery ;  and  that  this  use  has,  since  the 
erection  of  the  last  dam,  and  for  a  period  less  than  ten  years, 
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disturbed  the  accustomed  flow  of  the  stream  upon  the  defend- 
ants' land. 

[1.]  Since  the  7th  February,  1843,  ten  years  has  been 
the  period  of  limitation  to  actions  for  the  recovery  of  land. 
Clay's  Digest,  329,  §  92  ;  Code,  $  2476.  By  analogy  to 
this  statute,  the  adverse  enjoyment,  since  its  adoption,  for 
the  prescribed  length  of  time,  of  the  privilege  of  throwing 
the  water  of  the  stream  back  upon  the  defendants'  land, 
would  create  the  presumption  of  a  right  to  such  enjoy- 
ment, which  a  court  of  chancery  would  protect. — Stein  v. 
Burden,  24  Ala.  130  ;  3  Kent's  Com.  443  ;  Wright  v.  How- 
ard, 1  Sim.  &  Stu.  190-203.  It  is  sufficient  to  authorize 
the  presumption,  that  the  complainants,  and  those  through 
whom  their  title  has  come  down  to  them,  have  together 
had  the  continuous  enjoyment  for  the  prescribed  period. 
It  is  a  legal  right  of  every  riparian  proprietor,  to  have  the 
stream  flow  through  his  land  in  its  natural  channel,  with- 
out obstruction,  or  interruption,  or  even  an  alteration  of  its 
level. — Angell  on  Water-Courses,  §§  95,  340  ;  Wright  v. 
Howard,  supra;  Stein  v.  Burden,  29  Ala.  127  ;  Hendricksv. 
Johnson,  6  Porter,  472.  The  throwing  back  of  the  water 
of  a  stream  upon  another's  land,  so  as  to  impede  its  cur- 
rent and  raise  its  level,  would  be  an  actionable  infringe- 
ment of  his  right,  notwithstanding  the  water  might  still  be 
confined  within  the  banks.  The  privilege  of  so,  throwing 
the  water  back  without  overflowing  the  banks,  is  an  ease- 
ment,— a  right  which  could  as  well  be  acquired  by  ten 
years'  enjoyment,  as  a  right  to  inundate  the  land  of  a 
super-riparian  proprietor.  Therefore,  the  adverse  enjoy- 
ment for  ten  years,  of  the  privilege  of  extending  a  reflu- 
ence,  confined  within  the  banks  of  the  stream,  on  to  the 
defendants'  land,  would  create  the  presumption  of  a  right. 

It  is  clear  that  the  complainants  do  not,  by  the  allega- 
tions which  we  have  heretofore  noticed,  bring  themselves 
within  the  principle  above  stated  ;  for  it  is  not  shown  that 
any  enjoyment,  challenging  and  adverse  to  the  right  of  de- 
fendants, or  those  under  whom  they  hold,  was  exercised 
until  the  last  dam  was  erected,  within  the  period  often  years. 
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[2.J  This  defect  in  the  allegations  is  not  remedied  by 
any  thing  found  in  the  bill.  It  does  assert,  that  the  com- 
plainants, and  those  under  whom  they  claim,  have  had  the 
exclusive  adverse  enjoyment  of  the  water  of  the  creek,  "in 
the  same  way"  for  more  than  twenty  years.  This  asser- 
tion can  be  reconciled  with  the  allegation  that  the  present 
is  higher  than  the  former  dams,  and  in  a  different  location, 
only  by  understanding  it  to  refer  to  the  uses  to  which  the 
water  is  appropriated,  and  not  to  the  agency  by  which  it 
is  made  available.  We  therefore  regard  it  as  a  statement 
that  the  water  had  been  enjoyed  by  them  and  their  prede- 
cessors for  more  than  twenty  years  in  propelling  machinery, 
and  not  that  during  all  that  time  the  same  elevation  had 
been  given  to  the  water,  and  the  same  refluence  produced. 

It  seems  that  the  elevation  of  the  water  in  the  canal 
caused  by  the  present  dam,  is  only  three  inches  greater 
than  that  caused  by  the  previous  dams ;  and  it  is,  perhaps, 
a  reasonable  inference,  that  the  increased  refluence  above 
the  dam  can  not  be  much  greater.  It  is  argued,  that  this 
increase  of  elevation  is  so  small  as  to  be  immaterial,  and 
that  the  present  elevation  must  be  justified  by  a  long  con- 
tinued previous  enjoyment  of  one  so  slightly  smaller.  This 
argument  can  not  be  sound.  It  is  not  shown  that  the  pre- 
vious dams  caused  any  refluence  upon  the  defendants'  land. 
It  is  impossible  that  an  enjoyment,  which  did  not  disturb 
any  right,  could  become  the  predicate  of  a  prescriptive  right 
to  throw  back  the  water  upon  the  defendants'  land. 

But,  even  if  the  bill  had  shown  that  the  two  first  dams 
backed  up  the  stream  upon  the  defendants'  premises,  and 
that  the  easement  had  been  enjoyed  for  more  than  ten 
years,  it  would  not  follow  that  a  right  to  increase  the  ex- 
tent of  the  refluence,  even  by  so  small  an  additional  eleva- 
tion as  three  inches,  would  be  acquired.  The  law  does  not 
make  it  indispensable  to  the  establishment  of  a  prescriptive 
right,  that  the  mode  or  manner  of  using  the  water  should 
have  been  precisely  the  same  through  the  period  of  pre- 
scription. On  the  contrary,  variations  in  the  use,  not  ma- 
terially prejudicial  to  other  owners,  do  not  interfere  with 
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the  prescription. — 3  Kent's  Com.  443.  But  this  doctrine 
has  no  relation  to  the  question,  whether  an  adverse  enjoy- 
ment can  be  increased  in  its  extent,  beyond  the  limits  of 
the  use  which  gives  the  right  by  prescription.  A  right 
conferred  by  deed,  would  be  limited  by  the  terms  of  the 
grant. — Angell  on  Waters,  148-149.  Certainly,  the  argu- 
ment is  as  strong  for  a  like  limitation  of  the  extent  of  the 
right  acquired  by  prescription  ;  and  we  accordingly  find 
that  the  authorities  carefully  restrict  the  easement  acquired 
by  prescription  to  the  extent  of  the  user. — Angell  on 
Waters,  $§  224,  225,  226;  Style  v.  Hooker,  7  Cow.  266  ; 
Baldwin  v.  Calkins,  10  Wend.  167  ;  Darlington  v.  Painter, 
6  Barr,  473  ;  Stein  v.  Burden,  24  Ala.  130.  If  the  dams 
which  existed  ten  years  before  the  disturbance  alleged  in 
the  complainants'  bill,  produced  a  refluence  upon  the  de- 
fendants' land,  then  there  might  be  a  prescriptive  right  to 
that  extent  ;  but  an  increase  of  the  refluence,  by  an  addi- 
tional elevation,  within  ten  years,  would  be  an  unauthor- 
ized invasion  of  another's  right. 

[3.]  In  dismissing  the  subject,  we  deem  it  proper  to  re- 
mark, that  there  can  be  no  prescription  for  a  public  nui- 
sance, and  that  no  length  of  enjoyment  would  legalize  the 
continuance  of-  a  mill-pond  destructive  to  the  health  of  the 
surrounding  community. — Mills  v.  Hall,  9  Wend.  315. 

[4.]  The  defendants,  by  a  ditch  upon  their  own  land, 
withdrew  the  water  from  the  creek,  and  returned  it  below 
the  complainants'  land,  thus  depriving  the  latter  of  the 
stream.  The  pond  was  a  private  nuisance  to  the  upper 
proprietors,  to  the  extent  to  which  the  water  was  thrown 
back  upon  their  land,  by  reason  of  the  increased  elevation 
of  the  last  dam,  and  its  change  of  location.  To  this  extent, 
they  had  a  right  to  abate  the  nuisance,  but  to  no  greater 
extent.  They  had  a  right  to  lower  the  surface  to  the  level 
at  which  it  was  before  the  erection  of  the  last  dam  ;  and 
the  regular  and  proper  mode  of  doing  it,  would  have  been 
by  lowering  the  dam. — Angell  on  Waters,  §§  390-391  ; 
Moffett  v.  Brewer,  1  Green,  (Iowa,)  348 ;  1  Bish.  on  Cr. 
Law,  $  700  ;  Eex  v.  Papineau,  Strange,  686  ;  Welch  v. 
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Stowell,  2  Douglass,  (Mich.)  332.  The  right  is,  to  "abate 
only  so  much  of  the  thing  as  makes  it  a  nuisance."  The 
right  of  the  defendants  was,  to  lower  the  level  so  that  the 
refluence  would  only  be  so  great  as  the  complainants  had  a 
right  to  produce.  In  the  absence  of  a  prescriptive  right, 
they  might  lower  the  level,  so  that  the  reflow  would  stop 
at  their  boundary  line.  If  there  is  a  prescription,  the  de- 
pression of  the  level  might  be  carried  so  far  as  to  stop  the 
refluence  with  the  limit  of  the  adverse  user  for  ten  years. 

[5.]  The  defendants  have  not,  according  to  the  statements 
of  the  bill,  done  what  we  have  above  decided  they  had  a 
right  to  do.  They  have  diverted  the  stream  from  the  com- 
plainants' land  by  a  ditch  ;  that  ditch  has  been  stopped  up 
by  complainants,  and  they  intend  to  continue  to  open  it  as 
often  as  it  is  stopped.  Their  purpose  is  to  divert  the  water 
from  the  complainants'  machinery,  which  is  valuable  and 
extensive,  and  gives  employment  to  a  large  number  of  hands. 
Upon  these  facts,  irreparable  mischief  to  the  complainants, 
and  a  multiplicity  of  law-suits,  would  result,  unless  a  court 
of  chancery  interposes.  We  decide,  therefore,  that  the  bill 
makes  out  a  proper  case  for  an  injunction,  restraining  the 
defendants  from  diverting  the  stream  from  the  complain- 
ants' premises.  For  principle  involved,  we  refer  to  Burden 
v.  Stein,  27  Ala.  104  ;  2  Story's  Equity,  $  925  ;  Angell  on 
Water-Courses,  §  444. 

No  question  arises  as  to  a  parol  license  to  build  the  last 
dam  to  its  present  height,  for  the  bill  shows  that  the  party 
who  is  alleged  to  have  given  the  present  license  had  no 
title  to  the  land  to  be  affected. 

Reversed  and  remanded. 
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MILLER  vs.  THE  STATE,  USE,  &c. 

*)iiru*f 
[REAL  ACTION  IN  NATURE  OK  EJECTMENT.] 

1.  Limitations,  statute  of;  whether  applicable  to  suits  by  State. — The  act  of 
J843,  (Clay's  Digest,  329,  $  93,)  which  prescribes  ten  years  as  the  limit- 
ation to  actions  for  the  recovery  of  lands,  does  not  apply  to  actions 
by  the  State,  since  the  State  is  neither  expressly  named,  nor  clearly 
intended  to  be  included  in  its  provisions;  but  this  principle  does  not 
extend  to  a  suit  brought  in  the  name  of  the  State,  for  the  use  of  a 
particular  township,  to  recover  lauds  which  constituted  a  part  of  the 
sixteenth  section. 

2.  Adverse  possession  of  sixteenth  section  lands. — The  possession  of  a  pur- 
chaser of  sixteenth  section  lands,  sold  by  commissioners  under  an  or- 
der of  the  county  court,  who  fails  to  pay  the  purchase-money  accord- 
ing to  the  terms  of  his  contract  as  by  law  prescribed,  is  not  adverse 
to  the  township ;  nor  does  a  purchaser  at  sheriff's  sale,  under  execu- 
tion against  him,  acquire  any  title  as  against  the  township ;  yet,  if 
such  sub-purchaser  receives  the  sheriff's  deed,  takes  and  holds  exclu- 
sive possession  under  it,  claiming  the  land  as  his  own,  he  may  acquire 
title  against  the  township  by  the  statute  of  limitations;  and   neither 
the  provisions  of  section   539  of  the   Code,  nor  the  proviso  to  the  act 
of  1840,  (Clay's  Digest,  528,  $  37,)  nor  the  proviso  to  the  act  of  1837, 
(ib.  525,  §  21,)  in  reference  to  the  title  to  the  lands,  prevent  him  from 
availing  himself  of  the  statute  as  a  defense  to  an  action  by  the  town- 
ship to  recover  the  lands. 

APPEAL  from  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  NAT.  COOK. 

'•>-•  .  >v7».«.'-   t->r;:r?  u  r;1  &•'*:?/ ^i _;-.v  ';**i*- 

THIS  action  was  brought  in  the  name  of  the  State,  "for 
the  use  of  township  seventeen,  range  eleven,  east,  in  the 
Coosa  land-district,"  against  Samuel  Miller  and  others,  to 
recover  the  possession  of  a  tract  of  land,  which  was  de- 
scribed in  the  complaint  as  "the  north  half  of  the  north- 
east quarter,  and  the  south  half  of  the  north-east  quarter, 
of  section  sixteen  in  said  township  and  range ;"  and  was 
commenced  on  the  27th  March,  1655.  The  action  was 
defended  by  Miller  alone,  the  possession  of  the  premises 
being  abandoned  by  the  other  defendants  before  the  trial. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  defendant 
offered  in  evidence  the  entries  on  the  records  of  the  county 
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court,  in  the  book  appropriated  to  sixteenth  section  lands, 
showing  an  order  for  the  sale  of  the  land  in  1837,  several 
entries  relating  to  the  notes  given  by  the  purchasers,  and  a 
receipt  signed  by  John  Whiting,  as  cashier  of  the  Branch 
Bank  at  Montgomery,  dated  December  20,  1838,  acknowl- 
edging the  receipt  of  the  notes  by  the  bank  for  collection. 
"  The  defendant  proved,  also,  that  said  land  was  sold  on 
the  —  day  of  — ,  1837 ;  that  part  of  the  land  in  contro- 
versy was  purchased  by  James  Abel,  who  paid  a  portion 
of  the  purchase-money,  and  gave  notes,  with  sureties,  at  one, 
two,  three,  and  four  years  after  date,  with  interest,  for  the 
residue ;  that  the  remaining  portion  of  the  land  was  pur- 
chased at  said  sale  by  one  John  E.  Clark,  who  paid  part 
of  the  purchase-money,  and  gave  similar  notes  for  the 
residue  ;  that  said  sale  was  made  at  auction,  by  the  school 
commissioners  of  said  township,  was  reported  by  them  to 
the  judge  of  the  orphans'  court  of  said  county,  and  was 
approved  by  him  ;  that  said  notes  for  the  purchase-money 
were  also  returned  by  the  commissioners  to  said  judge, 
and  were  deposited  by  him  in  the  Branch  Bank  at  Mont- 
gomery ;  and  that  said  commissioners,  at  said  sale,  executed 
and  delivered  to  the  purchasers  the  usual  certificates  of 
purchase ;  also,  that  at  the  spring  term,  1842,  of  the  cir- 
cuit court  of  Randolph,  a  judgment  was  rendered  in  favor 
of  said  Branch  Bank  at  Montgomery,  against  James  Abel, 
Joseph  Abel,  and  F.  F.  Adrian,  for  $174  debt,  besides 
costs,  and  another  against  John  E.  Clark,  F.  F.  Adrian, 
and  James  B.  Dawson,  for  $205  20  debt,  besides  costs , 
that  executions  were  regularly  issued  on  these  judgments, 
placed  in  the  hands  of  the  sheriff  of  said  county,  and  by 
him  levied  on  said  lands  as  the  property  of  said  defendants 
in  execution ;  that  said  sheriff  sold  said  lands,  on  the  first 
Monday  in  April,  1843,  at  public  outcry,  at  the  courthouse- 
door  of  said  county,  and  conveyed  them,  by  deed  in  the 
usual  form,  to  the  defendant  in  this  action  ;  and  that  said 
defendant  paid  the  purchase-money  bid  by  him,  took  pos- 
session ol  said  lands,  built  houses,  cleared  up  forty  or  fifty 
acres,  resided  upon,  and  cultivated  said  lands,  claiming 
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them  as  his  own,  for  more  than  ten  years  before  the  com- 
mencement of  this  suit.  The  defendant  asked  the  court 
to  charge  the  jury,  that  if  they  believed,  from  the  evi- 
dence, that  he  had  held  the  adverse  possession  of  the  land, 
under  color  of  title,  for  ten  years  before  the  commence- 
ment of  the  suit,  then  they  must  find  a  verdict  for  him. 
The  court  refused  to  give  this  charge,  and  the  defendant 
excepted  to  its  refusal ;"  and  he  now  assigns  its  refusal  as 
error. 

JNO.  T.  HEFLIN,  for  appellant. 
SMITH  &  AIKEN,  contra. 

R.  W.  WALKER,  J.— The  limitations  established  by 
chapter  21,  title  1,  part  3,  of  the  Code,  apply  only  to 
causes  of  action  accruing,  and  possessions  commencing,  on 
and  after  the  17th  January,  1853  ;  and  as  the  possession 
of  the  defendant  commenced  prior  to  that  time,  in  order 
to  determine  whether  this  suit  was  barred  by  lapse  of  time, 
we  must  look  to  the  statutes  of  limitation  in  force  when 
the  Code  was  adopted. — Session  Acts  1853-54,  p.  71.  The 
act  of  1S43  (Clay's  Digest,  329,  §  93)  established  ten 
years  as  the  limitation  of  actions  for  the  recovery  of  lands. 
But,  as  laches  is  not  to  be  imputed  to  the  government, 
statutes  of  limitations  do  not  apply  to  the  State,  unless  it 
is  expressly  named,  or  unless  it  is  clear  from  the  act  that 
it  was  intended  to  include  the  State. — Angel  on  Lim.  ^  37, 
and  cases  cited ;  State  v.  Joiner,  23  Miss.  500.  The  State 
is  not  named  in,  and  its  rights  are  not  affected  by  the  act 
of  1843 ;  and  hence  arises  the  question,  whether  this  is 
such  a  suit  by  the  State  as  falls  within  the  spirit  and  mean- 
ing of  the  maxim,  "nuUum  tempus  occurrit  reipublica" 

By  the  act  of  congress  of  2d  March,  1819,  for  the  ad- 
mission of  Alabama  into  the  Union,  the  sixteenth  section 
in  every  township  was  granted  "to  the  inhabitants  of  such 
township,  for  the  use  of  schools."  This  court  has  held, 
that  the  legal  title  to  these  lands  could  not  vest  in  the 
inhabitants  of  the  township,  as  they  had  no  corporate 
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existence ;  nor  could  such  a  capacity  be  conferred  on  them 
by  the  act  of  congress.  And  the  construction  placed  upon 
this  act  has  been,  that  the  grant  is  in  perpetuity  to  the 
inhabitants  of  the  respective  townships;  and  that  the  legal 
title  to  the  land  is  in  the  State,  in  trust  for  the  inhabitants 
of  the  respective  townships  in  which  the  land  is  situated. 
Long  v.  Brown,  4  Ala.  629,  331;  Code,  §501.  This  trust 
the  State  has  executed.  As  early  as  1819,  agents  were 
appointed  to  take  care  of  the  lands ;  and,  subsequently, 
school  commissioners  were  appointed,  and  trustees  required 
to  be  elected  by  the  township,  for  the  management  of  the 
land  and  the  schools  in  each  township;  and  the  officers 
thus  provided  for  were  respectively  declared  bodies  cor- 
porate. By  the  Code,  the  inhabitants  of  the  respective 
townships  are  incorporated,  and  the  election  of  school 
trustees  provided  for,  who  are  entrusted  with  the  manage- 
ment of  the  sixteenth  section,  and  are  expressly  authorized 
to  direct  suits  at  law  or  in  equity,  in  all  cases  affecting  the 
interest  of  such  township. — Code,  §  546.  It  is  not  to  be 
doubted,  that,  by  virtue  of  the  general  authority  conferred 
upon  them  by  the  law,  as  it  stood  before  the  Code,  the 
commissioners  were  clothed  with  the  power  to  direct  suits 
to  recover  the  possession  of  the  sixteenth  section,  when  it 
was  improperly  held  by  a  third  person. — Clay's  Digest, 
520,  §§  7-8;  521,  §  9;  522,  §§  12-13. 

In  Indiana,  in  reference  to  a  similar  grant,  it  has  been 
held,  than  the  legal  title  did  not  pass  to  the  State,  but  that 
it  vested  in  the  inhabitants  of  the  township,  as  soon  as 
they  acquired  a  legal  capacity  to  take  by  an  act  of  incor- 
poration.— State  v.  Springfield  Township,  6  Indiana,  94-5  ; 
State  v.  Newton,  5  Blackf.  455.  See,  also,  Trustees  v.  The 
State,  14  How.  (U.  S.)  R.  268,  274-5.  However  this  may 
be,  there  can  be  no  doubt,  that  the  beneficial  ownership  of 
the  property  is  in  the  township,  and  that  a  suit  for  the 
recovery  of  the  sixteenth  section  is  a  suit  for  the  benefit  of 
the  inhabitants  of  the  township,  and  not  for  that  of  the 
State  at  large. — Authorities,  supra  ;  Money  v.  Miller,  13  Sm. 
&  M;  531.  It  is  well  settled,  that  the  maxim,  nuUum  tern- 
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pus,  &c.,  applies  only  to  the  State  at  large,  and  not  to  the 
political  subdivisions  thereof!  Hence,  the  statute  of  limit- 
ations runs  against  municipal  corporations,  and  other 
authorities  established  to  manage  the  affairs  of  the  public 
subdivisions  of  the  State. — County  of  St.  Charles  v.  Powell, 
22  Missouri<525  j  Lessee  of  City  of  Cincinnati  v.  Presbyte- 
rian Church,  8  Ohio,  309  ;  Armstrong  v.  Dalton,  4  Dev. 
569  ;  Money  v.  Miller,  supra. 

Though  the  State  is  a  party  to  this  suit,  it  has  no  real  in- 
terest in  the  litigation.  If  there  be  a  right  of  recovery, 
the  property  sued  for  belongs,  not  to  the  State,  but  to  the 
township  ;  so  that,  in  point  of  fact,  the  suit  is  substantially 
between  the  township  and  the  defendant.  The  Code 
expressly  provides  that,  in  all  cases  where  suits  are  brought 
in  the  name  of  the  person  having  the  legal  right,  for  the 
use  of  another,  the  beneficiary  must  be  considered  as  the 
sole  party  on  the  record. — Code,  <§>§  2130,  2383.  In  our 
opinion,  the  rule  that  the  staltute  of  limitations  does  not 
run  against  the  State,  has  no  application  to  a  case  like  the 
present,  where  the  State,  though  a  nominal  party  on  the 
record,  has  no  real  interest  in  the  litigation,  but  its  name  is 
used  as  a  means  of  enforcing  the  rights  of  a  third  person, 
who  alone  will  enjoy  the  benefits  of  a  recovery. — See 
Parmelee  v.  McNutt,  I  Sm.  &  M.  179,  182  ;  Hill  v.  Josslyn, 
13  S.  &  M.  597  ;  Money  v.  Miller,  13  S.  &  M.  531  ;  Joss- 
lyn v.  Stone,  28  Miss.  753,  762  ;  Commonwealth  v.  Baldwin, 
1  Watts,  54-6  ;  Moody  v.  Fleming,  4  Geo.  115,  119. 

[2.]  Was  the  defendant's  possession  adverse  in  such  a 
sense  as  to  draw  to  it  the  protection  of  the  statute  of  limit- 
ations ?  It  appears  that  Abell  and  Clark,  two  of  the  defend- 
ants in  the  executions  under  which  the  defendant  purchased, 
bought  the  land  in  controversy  at  sales  made  by  the  com- 
missioners of  the  sixteenth  section,  and,  having  paid  part 
of  the  purchase-money,  and  executed  their  notes  for  the 
balance,  received  the  usual  certificates  of  purchase  from 
the  commissioners.  It  does  not  appear  that  the  balance  of 
the  purchase-money  was  ever  paid  by  the  defendants  in 
execution.  Having  received  and  held  possession  under  an 
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executory  contract,  with  the  terms  of  which  they  failed  to 
comply,  their  possession  was  not  adverse,  and  the  statute  of 
limitations  did  not  run  in  their  favor. — McQueen  v.  Ivey, 
36  Ala.  312,  and  cases  cited  ;  Clay's  Digest,  525,  §  21.  It 
does  not  follow,  however,  from  thig,  that  the  possession  of 
the  purchaser  at  the  sale  under  executions  against  these 
vendees  cannot  be  deemed  adverse.  The  purchaser  paid 
the  price  for  which  the  land  was  sold  at  the  execution  sale, 
obtained  the  sheriff's  deed,  and  took  and  held  exclusive 
possession  under  it,  claiming  the  land  as  his  own.  His 
possession  was,  therefore,  under  color  of  title,  and  adverse, 
although  the  defendants  in  execution  had  no  estate  subject 
to  sale  under  execution,  and  the  sheriffs  deed  passed  no 
title  to  the  purchaser. 

It  is  true,  that  a  purchaser  at  execution  sale  succeeds 
only  to  the  title  of  the  defendant  in  execution  ;  and,  so  far 
as  the  title  is  concerned,  he  takes  the  land  in  the  same 
plight  and  condition  in  which  it  was  held  by  the  defend- 
ant in  execution.  It  may  be  admitted,  moreover,  that,  if 
a  defendant  in  execution  holds  in  subordination  to  a  para- 
mount title  in  another,  and  is  estopped  from  setting  up  a 
title  hostile  thereto,  the  same  estoppel  would  apply  to  the 
purchaser  at  the  execution  sale,  by  reason  of  the  privity  of 
estate  between  him  and  the  defendant  in  execution.  In 
the  present  case,  the  appellant  acquired  nothing  by  his  pur- 
chase at  sheriff's  sale,  not  even  the  equitable  title  of  the 
defendants  in  execution. — Elmore  v.  Harris,  13  Ala.  360. 
It  may  well  be  questioned,  therefore,  whether  there  was 
any  such  privity  of  estate  between  them  as  would  bind 
the  former  by  the  same  estoppel  to  which  the  latter  was  sub- 
ject. However  that  may  be,  it  does  not  affect  the  right  of 
the  defendant  to  avail  himself  of  the  statute  of  limitations, 
as  a  defense  to  this  action. 

Where  a  defendant  in  ejectment  relies  on  his  adverse 
possession  for  the  period  prescribed  by  the  statute  of  limit- 
ations, as  an  answer  to  the  action,  he  neither  sets  up  title 
in  himself,  nor  attacks  that  of  the  plaintiff;  but  simply 
relies  on  his  undisturbed  adverse  possession,  as  a  bar  to  the 
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assertion  of  the  legal  title,  which  the  very  form  of  his  de- 
fense concedes  to  the  plaintiff.  As  was  said  by  Spencer,  J., 
in  Smith  v.  Sates,  (9  Johns.  380,)  "whenever  this  defense 
is  set  up,  the  idea  of  RIGHT  is  excluded."  "The  bar  of  the 
statute  is  acknowledged  to  originate  in  wrong." — Brad- 
street  v.  Huntington,  5  Peters,  439,  446 ;  Woodward  v. 
Blanchard,  16  111.  430  ;  Beverly  v.  Burke,  9  Geo.  444. 
Where  the  statute  of  limitations  is  the  defense  relied  on, 
the  deed  under  which  the  party  entered  is  not  used  for  the 
purpose  of  proving  title  in  him,  but  as  explanatory  of  his 
possession  ;  and  it  is  the  character  of  the  possession,  and 
not  the  validity  of  the  title,  which  bars  the  entry  of  the 
owner.— See  Waldron  v.  Tuttle,  4  N.  H.  371  ;  Angell,  §  401. 
In  Doe,  ex  dem.  Ross  v.  Durham,  (4  Dev.  &  Batt.  54,) 
one  of  two  tenants  in  common  conveyed  the  whole  land  to 
another  person,  the  purchaser  being  ignorant  of  the  ten- 
ancy in  common.  It  was  held,  that,  inasmuch  as  the 
tenant  in  common  who  sold  the  land  could  not  dispute  the 
title  of  his  co-tenant,  the  purchaser  from  him  was  in  like 
manner  estopped  from  doing  so  ;  but  that  the  deed,  under 
which  the  latter  went  into  possession,  was  color  of  title,  and 
his  possession  under  it,  for  a  sufficient  length  of  time, 
would  bar  the  remedy  of  the  co-tenant.  So,  the  identi- 
cal principle  here  involved  is  asserted  in  the  cases  which 
decide,  that  where  the  defendant  in  execution  holds  only 
under  a  bond  for  title,  and  has  not  paid  the  purchase- 
money,  the  sheriff's  deed  to  the  purchaser  at  execution 
sale  is  nevertheless  color  of  title,  and,  if  the  latter  enters 
under  it,  is  the  starting  point  from  which  the  statute  of 
limitations  runs  in  his  favor  against  the  true  owner. — Stam- 
per v.  Griffin,  12  Geo.  450,  458  ;  Beverly  v.  Burke,  9  Geo. 
440,  (443-4)  ;  Hester  v.  Coats,  22  Geo.  56,  58.  See,  fur- 
ther, Angell  on  Lim.  §  440,  note  3,  §§  386,  390,  401 ; 
Clapp  v.  Bromagfam,  9  Cow.  554,  556-7-8  ;  Newman  v. 
Chapman,  2  Rand.  93  ;  Smilie  v.  Biffle,  2  Barr,  52  ;  Wood- 
ward v.  Blanchard,  16  111.  433;  Northrop  v.  Wright,  7  Hill, 
476  ;  Sellers  v.  Cook,  17  Ala.  752;  McQveen  v.  Ivey,  36  Ala. 
313  ;  Abercrombie  v.  Bradford,  15  Ala.  370  ;  Herbert  v. 
Hanrick,  16  Ala.  595. 
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Neither  the  proviso  to  the  act  of  1840,  (Clay's  Digest, 
528,  <§>  37,)  declaring  that  "the  title  to  land  sold  as  aforesaid 
shall  never  be  divested  out  of  the  township,  until  the  final 
payment  of  the  debt  and  interest  ;"  nor  the  proviso  to  the 
act  of  1837,  (Clay's  Digest,  525,  §  21,)  nor  section  539  of 
the  Code,  has  any  application  to  this  case.  In  our  opinion, 
neither  of  the  two  provisos,  nor  the  section  of  the  Code 
referred  to,  was  intended  to  cut  off  a  party,  in  adverse 
possession  under  color  of  title,  from  the  benefit  of  the  stat- 
ute of  limitations. 

It  results,  that  the  court  erred  in  refusing  to  give  the 
charge  asked  by  the  defendant. 

Judgment  reversed,  and  cause  remanded. 


HOOKS  vs.  BARNETT'S  EXECUTOR. 

[CONTESTED  PROBATE  OF  WILL.] 

Ik  Special  jurisdiction  of  register  in  chancery,  sitting  for  probate  judge. 
When  the  probate  judge  is  incompetent  to  preside  in  the  matter  of 
the  probate  of  a  will,  (Code,  §§  560,  1910-12,)  the  proceedings  are  not 
required  to  be  instituted  in  the  probate  court,  and  thence  transferred 
to  the  register  in  chancery,  bnt  may  be  commenced  before  the  register ; 
nor  is  it  necessary,  in  such  case,  that  the  petition,  propounding  the 
will  for  probate,  should  show  the  iucompeteucy  of  the  probate  judge, 
when  his  incompetency  is  otherwise  shown  by  the  record, — as  by  a 
recital  in  the  minute-entry  that  the  contestant  is  his  mother-in-law. 

APPEAL  from  the  Register  in  Chancery,  sitting  for  the 
Probate  Judge  of  Pike. 
•»*Hl;;:"V;*     v\v  "I/-,:  .  sv'.  .-.-  "     .:Vr>H  •;<  ,  r>..  '-,  '    .. 

IN  the  matter  of  the  probate  of  the  last  will  and  testa- 
ment of  John  Barnett,  deceased,  which  was  propounded 
for  probate  by  Michael  H.  Barnett,  the  executor  therein 
named,  and  contested  by  Mrs.  Martha  M.  Hooks,  who  was 
a  daughter  of  said  testator.  The  petition  for  the  probate 
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of  the  will  was  addressed  to  the  register  in  chancery ;  but 
it  did  not  allege  the  incompetency  of  the  probate  judge  ol 
the  county  to  take  jurisdiction  of  the  cause,  nor  state  any 
facts  showing  that  he  was  incompetent ;  and  the  only  alle- 
gation, in  reference  to  the  testator's  heirs-at-law  and  dis- 
tributees, was  as  follows :  "  Your  petitioner  further  states, 
that  the  widow  of  said  decedent  is  Mrs.  Sophia  Barnett, 
who  resides  in  this  county  ;  and  that  his  next  of  kin  are 
his  children — Michael  H.  Barnett,  who  is  of  full  age,  and 
resides  in  Montgomery  county  ;  Martha  M.  Hooks,  widow 
of  Thomas  Hooks,  also  a  resident  of  Pike  county ;  James 
E.  Barnett,  a  resident  of  Pike  county  ;  Jincey  Woodward, 
wife  of  Stephen  Woodward,  a  resident  of  Bibb  county, 
Georgia;  and  Charles  J.  Barnett,  a  resident  of  Bastrop 
county,  Texas, — all  of  whom  are  of  full  age." 

The  minute-entry  of  the  register,  setting  a  day  for  the 
hearing  of  the  application,  and  ordering  notices  and  sub- 
posnas  to  issue,  contains  the  following  recital :  "And  it  ap- 
pearing to  the  court,  from  said  petition,  that  said  petitioner 
is  one  of  the  next  of  kin  of  said  deceased,  and  also  one  of 
the  executors  named  in  said  instrument ;  that  Mrs.  Sophia 
Barnett  is  the  widow  of  said  deceased,  and  resides  in  Pike 

county  in  this  State ;  that  said  decedent  left children 

him  surviving,  to-wit :  Jincey  Woodward,  wife  of  

Woodward,  who  is  of  full  age,  and  resides  near  Macon  P.  0., 
in  the  State  of  Georgia ;  Charles  J.  Barnett,  also  of  full  age, 
who  resides  near  Albade  P.  O.,  in  the  State  of  Texas ; 
Mrs.  Martha  M.  Hooks,  widow  of  Thomas  Hooks,  late  of 
this  county,  deceased,  of  full  age,  and  who  is  the  mother- 
in-law  of  Hon.  Bird  Fitzpatrick,  judge  of  probate  of  Pike 
county,"  &c.  In  the  written  objections  to  the  probate, 
filed  by  the  contestant,  the  cause  was  described  as  pending 
before  the  register  in  chancery  "because  of  the  disqualifi- 
cation of  the  judge  of  probate  of  said,  county  from  rela- 
tionship to  the  parties  at  interest." 

Issue  was  joined  between  the  parties,  and  the  cause  was 
submitted  to  a  jury,  who  returned  a  verdict  in  favor  of  the 
will.  The  contestant  then  moved  in  arrest  of  judgment, 
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"  and  also  to  dismiss  the  suit,  for  the  reason  that  this  court 
has  no  jurisdiction  thereof;  and,  in  support  of  said  motion, 
offered  in  evidence  the  original  petition  and  the  subsequent 
record  of  the  proceedings  in  the  cause."  The  register 
overruled  the  motion,  and  rendered  judgment  according  to 
the  verdict ;  and  his  judgment  and  decree,  to  which  the  con- 
testant reserved  an  exception,  is  now  assigned  as  error. 

JNO.  A.  ELMOKE,  for  appellant. — The  proceedings  ought 
to  have  been  instituted  in  the  probate  court,  and  transferred 
by  that  court,  if  the  judge  was  incompetent  to  sit,  to 
the  register  in  chancery ;  and  the  reason  of  the  transfer 
should  have  appeared  of  record.  If  the  petition  was  pro- 
perly filed  with  the  register  in  the  first  instance,  it  should 
have  stated  the  facts  necessary  to  show  his  jurisdiction. 
There  is  nothing  in  the  record  to  show  that  he  had  juris- 
diction, except  the  recital  of  the  minute-entry,  that  it  ap- 
peared, "  from  the  petition,"  that  the  contestant  was  the 
mother-in-law  of  the  probate  judge,  when  the  petition 
contains  no  such  averment.  The  record  does  not  show 
enough  to  sustain  the  proceedings,  if  collaterally  assailed, 
much  less  on  direct  appeal. 

';      ilJ'.-a^Ciji^JS'.f^rii  '-"•  »".!'/.";    -•>••'.','-.  '•  ».•?>**>    :  •:•  -v?M /'W-  V* 

STONE,  J. — It  is  objected  in  this  case,  that  the  register 
in  chancery  for  the  10th  district  does  not  appear  by  any 
thing  in  this  record  to  have  had  jurisdiction  of  the  contest 
of  Mr.  Barnett's  will.  The  provisions  of  the  Code,  which 
bear  on  this  question,  are  section  560,  and  sections  1910 
et  seq.  We  construed  some  of  the  features  of  these  sec- 
tions in  Wilson  v.  Wilson,  36  Ala.  662-3-4-5.  We  do  not 
assent  to  the  proposition  that,  under  these  sections,  it  is 
necessary  that  the  proceeding  shall  be  first  commenced  in 
the  probate  court,  and  then,  by  an  order  of  that  court, 
transferred,  if  the  presiding  judge  be  on  any  ground  in- 
competent to  try  it.  Section  1911  provides  for  the  removal 
of  original  papers,  in  case  there  are  any  to  remove ;  but  it 
can  not,  by  any  fair  construction,  be  understood  as  requir- 
ing that  there  shall  be  original  papers  in  the  probate  court 
39 
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before  the  jurisdiction  can  attach  to  the  court  of  the 
register. 

It  is  contended,  also,  that  the  statement  in  the  judgment- 
entry  of  the  register,  that  among  the  children  of  testator 
is  Mrs.  Martha  M.  Hooks,  "  who  is  the  mother-in-law  of 
Hon.  Bird  Fitzpatrick,  judge  of  probate  of  Pike  county," 
is  mere  recital  of  what  appeared  on  the  face  of  the  peti- 
tion, and  not  an  assertion  that  such  was  the  fact.  We 
think  this  position  untenable.  The  petition  contains  no 
such  statement ;  and  ii  we  were  to  rule  in  accordance  with 
this  argument,  we  should  convict  the  register  of  placing 
on  his  record  what  was  plainly  untrue.  Records  import 
verity,  and  we  are  not  to  presume  that  judicial  officers 
violate  their  duty. — Deslonde  v.  Darrington,  29  Ala.  92 ; 
1  Greenl.  Ev.  §§  19,  227 ;  1  Phil.  Ev.  (4th  Amer.  ed.)  642. 

In  support  of  this  construction  of  the  register's  order, 
if  support  be  necessary,  it  may  not  be  out  of  place  to  state, 
that  Mrs.  Hooks  was  the  sole  contesting  party  in  the  court 
below  ;  that  she  alone  appeals,  and  assigns  errors;  and  in 
the  allegations  filed  by  her  against  the  probate  of  the  will, 
she  states  that  the  will  was  propounded  for  probate  before 
the  register,  "because  of  the  disqualification  of  the  judge 
of  probate  of  said  county,  from  relationship  to  the  parties 
at  interest."  The  question  of  jurisdiction  was  not  raised 
in  the  court  below,  until  after  verdict  was  rendered  on 
the  issue,  establishing  the  validity  of  the  will. 

Construing  the  order  of  the  register  as  an  affirmation 
that  the  contestant  was  related  to  the  judge  of  probate 
within  the  degree  which  denied  to  him  the  right  to  pre- 
side in  the  trial,  we  think  the  register,  sitting  for  the  pro- 
bate judge,  rightly  overruled  the  motion  in  arrest  of  judg- 
ment. 

Affirmed. 


JANUARY  TERM,  1863.      611 

Bibb  v.  Shackelford. 


BIBB  vs.  SHACKELFORD. 

[BILL  IN  EQUITY  TO  RESTRAIN  ERECTION  OF  MHX-DAM.] 

1.  Dissolution  of  special  injunction  on  answer. — Where  irreparable  mis- 
chief might  result  from  the  dissolution  of  a  special  injunction,  restrain* 
ing  the  erection  of  a  dam,  which  would  create  a  malarious  pond  inju- 
rious to  the  health  of  the  surrounding  community,  the  chancellor 
may,  in  his  discretion,  retain  the  injunction  until  the  hearing,  not- 
withstanding the  denials  of  the  answer ;  but,  if  the  chancellor,  in  the 
exercise  of  his  discretion,  dissolves  the  injunction  on  the  answer,  the 
appellate  court  will  not  reverse  his  decree,  unless  fully  and  satisfac- 
torily convinced  that  he  erred. 

APPEAL  from  the  Chancery  Court  at  Montgomery. 
Heard  before  the  Hon.  N.  W.  COCKE. 


THE  bill  in  this  case  was  filed,  on  the  10th  October, 
3861,  by  Joseph  B.  Bibb,  against  George  W.  Shackelford 
and  others  ;  and  sought  to  restrain  the  defendants  from 
erecting  a  mill-dam  across  Pintlala  creek  at  a  point  which 
was  situated  in  the  complainant's  plantation.  The  lands 
surrounding  the  mill-site,  through  which  said  creek  flows, 
once  belonged  to  George  Shackelford,  since  deceased,  who 
was  the  father  of  the  defendants,  and  who  conveyed  the  said 
land,  on  the  2d  March,  1849,  to  one  Galloway,  who  after- 
wards sold  and  conveyed  to  Hiram  Pierce  and  William 
T.  Mason,  who  sold  and  conveyed  it  to  Fleming  Freeman, 
who,  on  the  29th  December,  1857,  sold  and  conveyed  to 
the  complainant ;  and  copies  of  these  several  conveyances 
were  made  exhibits  to  the  bill.  The  bill  alleged,  that  said 
George  Shackelford,  while  he  owned  the  land,  had  a  grist- 
mill on  the  creek ;  that  after  his  sale  and  conveyance  to 
Galloway,  under  some  agreement  between  them,  "he  re- 
tained the  possession  and  use  of  the  mill,  until  about  the 
year  1850,  when  the  same  was  abandoned  as  useless,  the 
dam  having  been  broken,  aad  has  never  since  been  repaired, 
or  used,  or  been  in  the  possession  of  any  other  person  than 
the  owner  of  said  lands,  until  a  short  time  ago,  as  herein- 
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after  mentioned  ;"  that  the  defendants,  a  short  time  before 
the  filing  of  the  bill,  asserting  a  claiiri  of  title  to  the  mill- 
site  under  a  written  instrument,  which  purported  to  be 
executed  by  said  Galloway  to  their  father,  (and  a  copy  of 
which  was  made  an  exhibit  to  the  bill,  but  which,  if  genu- 
ine and  founded  on  sufficient  consideration,  the  complain- 
ant insisted  could  have  no  effect  against  him  as  a  purchaser 
for  valuable  consideration  without  notice,)  entered  on  the 
lands,  and  commenced  to  rebuild  the  mill-dam;  "that  the 
said  mill-dam,  if  erected,  will  cause  complainant's  lands  to 
be  overflowed  and  damaged  by  said  creek,  and  will  be  a 
nuisance  to  his  lands,  as  well  as  others  in  the  neighbor- 
hood, by  causing  sickness  ;"  and  that  he  would  be  com- 
pelled to  abandon  his  settlement,  to  prevent  sickness  in  his 
family,  unless  the  erection  of  the  dam  was  restrained. 

A  separate  answer  was  filed  by  George  W.  Shackelford, 
who  claimed  to  be  in  possession  of  the  mill-site,  and  as- 
serted title  thereto  under  his  father  and  a  reservation  in  his 
father's  conveyance  to  Galloway.  In  response  to  the  alle- 
gation that  the  mill-pond  would  produce  sickness,  the 
answer  contained  the  following  statement  :  "Defendant 
has  resided  all  his  life,  with  short  exceptions,  in  the  neigh- 
borhood of  said  mill-site,  and  never  before  heard  of  any 
person  who  feared  or  believed  that  said  pond  would  create 
sickness  of  any  kind.  On  the  contrary,  defendant  has  been 
informed  by  Dr.  W.  H.  Rives,  a  physician  who  resided  for 
more  than  twenty  years  within  one  mile  of  said  pond,  that 
said  pond  did  not,  in  his  opinion,  cause  or  create  any  sick- 
ness ;  and  the  same  opinion  has  been  expressed  to  defend- 
ant by  many  other  persons  residing  in  the  immediate  neigh- 
borhood. Defendant  denies,  therefore,  both  from  his  own 
knowledge,  and  from  belief  founded  on  knowledge  obtained 
as  aforesaid,  that  said  pond  will  cause  or  create  any  sick- 
ness whatever."  The  defendant  also  demurred  to  the  bill, 
for  want  of  equity,  and  because  the  complainant  had  an 
adequate  remedy  at  law. 

The  chancellor  dissolved  the  injunction  on  the  denials  of 
the  answer,  and  his  decree  is  now  assigned  as  error. 
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JNO.  A.  ELMORE,  with  whom  was  S.  F.  RICE,  for  the 
appellant,  cited  McBrayer  v.  Harding  Ired.  Eq.  3  ;  Par- 
nell  v.  Daniel,  8  ib.  9  ;  Capeheart  v.  Moore,  Busbee's  Eq. 
30  j  Lloyd  v.  Heath,  ib.  39. 

WATTS,  JUDGE,  JACKSON  &  TROY,  contra,  cited  Hill  v. 
Averett,  27  Ala.  484  ;  Brooks  v.  Diaz  ty  Co.,  35  Ala.  599  ; 
St.  James1  Church  v.  Arrington,  36  Ala.  548  ;  Rosser  v.  Ran- 
dolph, 7  Porter,  245  ;  10  Ala.  64. 
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A.  J.  WALKER,  C.  J. — Special  injunctions  are  contra- 
distinguished from  injunctions  designed  to  restrain  proceed- 
ings in  courts  of  common  law,  which,  in  England,  are 
granted  upon  the  defendant's  default. — 3  Dan.  Ch.  PI.  &  Pr. 
1811 ;  1  Hoff.  Ch.  Pr.  78.  The  dissolution  of  special  in- 
junctions, when  the  equity  of  the  bill  is  controverted  in 
the  answer,  is  usually  a  matter  of  course,  but,  to  prevent 
irreparable  mischief,  the  chancellor  is  clothed  with  a  discre- 
tion over  the  subject ;  and  the  injunction  may,  therefore, 
in  proper  cases  be  retained,  notwithstanding  the  negation 
of  all  equity  by  the  answer. — Poor  v.  Carlton,  3  Sumner, 
70  ;  Clum  v.  Brewer,  2  Curtis,  506,  518  ;  Hollister  v.  'Bark- 
ley,  9  N.  H.  230  ;  Orr  v.  Littlefield,  W.  &  M.  19  ;  Attorney 
General  v.  Bank,  Walker's  Ch.  R.  (Michigan,)  90  ;  Brooks 
v.  Diaz,  35  Ala.  599  ;  3  Leading  Cases  in  Equity,  204. 

Some  of  the  decisions  go  so  far  as  to  maintain  the  propo- 
sition, that  the  question  of  the  dissolution  of  all  injunc- 
tions is  left  to  the  discretion  of  the  chancellor,  "on  a  full 
and  liberal  view  of  all  the  circumstances,  which  make  for 
or  against  the  dissolution." — Boyd  v.  Anderson,  2  Johns. 
Ch.  202  ;  Loyless  v.  Howell,  15  Ga.  554  ;  Semmes  v.  Mayor 
of  Columbus,  19  Ga.  471  ;  Cox  v.  Mayor  of  Griffin,  18  Ga. 
728  ;  Crutchjield  v.  Danilly,  16  Ga.  432  ;  West  v.  Rouse, 
14  Ga.  R.  715  ;  Swift  v.  Swift,  13  Ga.  140  ;  Dent  v.  Sum- 
merlin,  12  Ga.  5  ;  Holt  v.  Bank  of  Augusta,  9  Ga.  552  j 
Hemphill  v.  Bank,  3  Kelly,  432.  Upon  this  proposition 
we  do  not  now  announce  an  opinion. 

The  injunction  here  was  special.    The  merits  of  the  case, 
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for  the  purpose  of  the  question  in  hand,  centre  in  the  alle- 
gation, that  a  dam,  which  the  defendant  was  erecting, 
would  produce  a  malarious  pond,  and  injuriously  affect  the 
health  of  the  community.  This  the  defendant  denied. 
Notwithstanding  this  denial,  the  chancellor  had  a  discre- 
tion as  to  the  dissolution  of  the  injunction.  The  authori- 
ties show  that,  in  many  cases,  where  irreparable  injury 
might  result  from  a  dissolution,  if  the  bill  should  be  really 
true,  although  denied  by  the  answer,  the  injunction  has 
been  retained. — Troy  v.  Norment,  2  Jones'  Eq.  318  ;  Lloyd 
v.  Heath,  Busbee's  Eq.  39  ;  James  v.  Lemly,  2  Ired.  Eq. 
278  ;  Swindall  v.  Bradley,  3  Jones'  Eq.  353  ;  McBrayer  v. 
Hardin,  7  Ired.  Eq.  1.  In  this  case,  if  the  bill  be  true,  a 
dissolution  of  the  injunction,  followed  by  the  erection  of 
the  defendant's  dam,  would  cause  injury  to  health,  and, 
perhaps,  loss  of  life.  This  case  is,  therefore,  of  that  class 
in  which  the  chancellor  would,  in  the  exercise  of  his  dis- 
cretion, ordinarily  retain  the  injunction  until  the  hearing, 
notwithstanding  the  denial  of  the  answer. 

There  are  some  circumstances  presented  here,  which 
doubtless  controlled  the  chancellor's  discretion,  and  led  him 
to  dissolve  the  injunction.  The  bill  alleges  no  facts,  from 
which  the  pernicious  influence  of  the  contemplated  pond 
could  be  inferred  with  certainty.  It  states  that  from  which 
the  probability  of  the  production  of  sickness  might  be  ar- 
gued. Beyond  that,  the  case  rests  upon  the  naked  asser- 
tion, that  the  pond  will  produce  sickness.  This  assertion  is 
not  shown  to  have  any  other  basis  than  the  judgment  of 
the  plaintiff.  It  is  a  fact  in  the  case,  undeniable,  because  it 
is  indicated  in  a  title-paper,  and  shown  in  the  bill  and  an- 
swer, that  a  dam  had  before  stood  at  the  same  place,  where 
the  defendant  was  about  to  erect  his  dam.  A  strong  argu- 
ment for  or  against  the  proposition,  that  the  pond  would 
produce  sickness,  was  deducible  from  the  effect  of  the  pre- 
vious pond.  If  the  former  pond  had  been  unhealthy,  it 
is  fair  to  infer  that  the  complainant  would  have  alleged  the 
fact,  which  would  have  so  much  strengthened  his  case.  His 
failure  to  allege  that  fact  goes  far  to  show  that  it  did  not 
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exist,  and,  therefore,  could  not  be  alleged.  We  are,  for  that 
reason,  justified  in  giving  full  credence  to  the  assertion  of 
the  answer,  that  a  pond  had  existed  for  many  years,  in  pre- 
cisely the  same  locality,  without  in  any  degree  injuring 
the  health  of  the  community,  or,  indeed,  being  suspected 
of  having  that  effect. 

The  Georgia  supreme  court  refuses  to  reverse  the  chan- 
cellor's decree,  made  in  the  exercise  of  his  discretion,  unless 
it  has  been  flagrantly  abused. — Loyless  v.  Howett,  15  Ga. 
554.  See,  also,  Jeter  v.  Jeter,  36  Ala.  391.  We  think  we 
may  safely  go  so  far  as  to  say,  that  we  will  not  reverse 
sucha  decree,  unless  we  feel  a  full  and  satisfactory  con- 
viction that  the  chancellor  has  erred.  We  are  not  sure 
that,  in  the  exercise  of  our  judgment,  we  would  have  dis- 
solved the  injunction  ;  but,  when  we  weigh  the  circum- 
stances above  referred  to,  we  can  not  feel  such  a  convic- 
tion that  the  chancellor  has  erred,  as  will  justify  us  in  re- 
versing his  decree. 

Affirmed. 


NUCKOLLS  vs.  PINKSTON. 

[DETINUE  FOR  SLAVES,  AGAINST  SHERIFF.] 

1.  To  what  witness  may  testify. — A  witness  cannot  be  allowed  to  testify 
that  a  person  "  was  insolvent,"  although  he  states  that  he  "  knows 
the  fact  of  his  own  personal  knowledge." 

2.  Separate  estate  of  married  woman  under  chancery  decree ;  in  whom  legal 
title  vests. — Where  the  future  earnings  of  a  married  woman  are  settled 
on  a  trustee  for  her  separate  use,  by  a  decree  in  chancery  rendered 
tinder  the  4th  section  of  the  act  of  January  31,  1846,  and  she  after- 
wards  purchases  a  slave  with  her  separate  earnings,  the  legal  title 
vests  in  the  trustee  to  whom  the  vendor's  bill  of  sale  purports  to 
convey  it  for  her  separate  use,  and  not  in  the  trustee  named  in  the 
decree. 

APPEAL  from  the  Circuit  Court  of  Montgomery, 
Tried  before  the  Hon.  JOHN  GILL  SHORTER. 
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THIS  action  was  brought  by  James  K.  Pinkston,  "  trustee 
of  Matilda  S.  Pinkston,  his  wife,  and  who  sues  for  her  use," 
against  Geo.  B.  Nuckolls,  to  recover  two  slaves,  together 
with  damages  for  their  detention  ;  and  was  commenced  on 
the  10th  January,  1854.  The  defendant  pleaded  the  gen- 
eral issue,  and  a  special  plea  puis  darrein  continuance,  aver- 
ring the  death  of  Mrs.  Pinkston  after  the  commencement  of 
the  suit ;  and  issue  was  joined  on  both  of  these  pleas.  On 
the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  offered 
in  evidence  a  certified  transcript  of  the  record  of  a  chancery 
suit,  instituted  by  Mrs.  Pinkston,  suing  by  her  next  friend, 
against  her  said  husband,  James  K.  Pinkston,  for  the  pur- 
pose of  having  her  future  earnings  and  acquisitions  settled 
on  a  trustee  for  her  sole  and  separate  use,  as  authorized  by 
the  4th  section  of  the  act  approved  January  31,  1846  ;  in 
which  a  decree  was  rendered,  on  the  23d  July,  1850,  in 
the  following  words:  "  It  is  therefore  adjudged  and  decreed, 
that  all  the  earnings  and  accumulations  of  the  complainant, 
Matilda  S.  Pinkston,  resulting  hereafter  from  her  labor  and 
industry,  be  vested  in  Moses  McLemore,  for  the  sole  and 
separate  use  of  the  said  Matilda  S.  Pinkston,  the  same  as 
if  she  was  sole  and  unmarried."  The  slaves  were  pur- 
chased by  Mrs.  Pinkston  on  the  4th  December,  1851,  and, 
as  the  plaintiff  contended,  were  paid  for  with  money  arising 
from  her  separate  earnings  after  the  rendition  of  this  de- 
cree. The  bill  of  sale,  which  was  offered  in  evidence  by 
the  plaintiff,  was  dated  December  4, 1851,  and  was  in  these 
words:  "In  consideration  of  the  sum  of  $1625,  to  me  in 
hand  paid  by  Mrs.  Matilda  S.  Pinkston,  I  have  bargained, 
sold,  and  delivered,  and  do,  by  these  presents,  bargain,  sell, 
and  deliver,  to  James  K.  Pinkston,  in  trust  for  the  sole 
and  separate  use  of  the  said  Matilda  S.  Pinkston,  two 
slaves,"  &c.  The  defendant,  as  sheriff  of  Macon  county, 
levied  an  execution  on  the  slaves,  as  the  property  of  James 
K.  Pinkston,  on  the  14th  December,  1853;  and  the  evi- 
dence adduced  by  him  tended  to  show,  that  the  purchase- 
money  paid  for  the  slaves  "was  the  proceeds  of  the  labor 
of  certain  other  slaves,  which  were  placed  by  said  James 


JANUARY  TERM,  1863. 617 

Nuckolls  V.  Pinkston. 

K.  Pinkston  under  the  control  of  his  wife,  in  1839-40, 
under  an  agreement  between  them  which  was  void  as  to 
his  existing  creditors,  and  which  did  not  create  any  separate 
estate  in  her;"  and  that  the  decree  in  chancery,  on  which 
said  execution  was  issued,  was  founded  on  an  indebtedness 
which  existed  in  1838.  It  was  admitted,  that  Mrs.  Pink- 
ston died  in  July,  1857. 

"The  plaintift  offered  to  prove,  that  James  K.  Pinkston 
had  a  large  amount  of  property  in  his  possession,  in  the 
years  1839  and  1840,  and  was  then  in  good  credit.  The 
defendant  objected  to  this  proof,  as  illegal  and  irrelevant; 
but  the  court  overruled  his  objections,  and  admitted  the 
evidence ;  to  which  the  defendant  excepted.  The  plaintiff 
asked  a  witness,  whether  or  not  James  K.  Pinkston  was 
insolvent  in  1849-50.  The  defendant  objected  to  this 
question,  on  the  ground  that  it  called  for  evidence  which 
was  illegal,  irrelevant,  and  improper ;  but,  the  wit- 
ness having  stated  that  he  knew  the  fact  of  his  own  per- 
sonal knowledge,  the  court  overruled  the  objection,  and 
permitted  the  witness  to  testify  that  said  Pinkston  was 
insolvent  in  1849-50 ;  to  which  the  defendant  excepted. 
The  defendant  adduced  evidence  tending  to  show,  that 
Moses  McLemore,  the  trustee  named  in  said  chancery 
decree,  accepted  the  trust  conferred  by  said  decree,  and 
acted  under  the  same ;  and  there  was  no  evidence  that  said 
McLemore  had  ever  resigned  the  said  trust,  or  been  re- 
moved, or  had  at  any  time  failed  or  refused  to  act." 

"  Upon  the  foregoing  evidence,  the  court  charged  the 
jury — 1st,  that  although  James  K.  Pinkston  was  the  hus- 
band of  Mrs.  Matilda  Pinkston,  and  although  Moses  Mc- 
Lemore had  been  appointed  trustee  of  Mrs.  Pinkston  under 
the  decree  in  chancery  which  had  been  read  in  evidence, 
and  had  accepted  the  trust ;  yet,  by  the  bill  of  sale  for  the 
slaves  in  evidence  before  them,  the  legal  title  to  said  slaves 
vested  in  James  K.  Pinkston,  and  did  not  vest  in  said 
McLemore  by  virtue  of  said  decree ;  nor  did  the  death  of 
Mrs.  Pinkston,  since  the  commencement  of  this  suit,  ter- 
minate plaintiff's  right  to  prosecute  the  suit  to  judgment." 
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This  charge  of  the  court,  to  which  the  defendant  reserved 
an  exception,  and  the  rulings  of  the  court  on  the  evidence, 
are  now  assigned  as  error. 

GOLDTHWAITE,  RICE  &  SfiMPLE,  for  appellants. 

A.  J.  WALKER,  C.  J. — In  permitting  a  witness  to 
state,  notwithstanding  the  defendant's  objection,  that 
Pinkston  was  insolvent,  the  court  violated  a  principle  an- 
nounced in  Brice  &  Co.  v.  Lide,  30  Ala.  647,  and  committed 
an  error  for  which  we  must  reverse  the  judgment. 

We  do  not  now  perceive  that  the  evidence  as  to  Pink- 
ston's  pecuniary  condition  in  1839  or  1840,  had  any  rele- 
vancy to  the  case ;  but,  as  there  may  be  some  aspect  in 
which  it  had  some  bearing  upon  some  question  of  the  case, 
which  has  escaped  our  attention,  we  forbear  to  decide  posi- 
tively that  it  is  irrelevant. 

[2.]  One  of  the  objections  to  the  first  charge  given,  is 
rather  a  criticism  upon,  than  a  controversy  of  the  principle 
which  the  judge  intended  to  assert ;  and  it  may  be  obviated 
upon  another  trial,  by  attention  to  the  language  used. 
The  other  objection  is  more  grave  and  important.  It  pre- 
sents this  question :  where  a  married  woman  was,  by  a 
decree  under  the  4th  section  of  the  act  of  31st  January, 
1846,  invested  with  a  separate  estate  in  her  subsequent 
earnings  and  accumulations,  and  a  trustee  was  appointed, 
does  the  legal  title  to  personalty  purchased  by  her  with 
her  earnings  vest  in  the  trustee,  to  whom,  for  her  sole  and 
separate  use,  the  conveyance  by  the  seller  was  made,  or  in 
the  trustee  appointed  by  the  court  ?  The  legal  title  was  in 
the  seller,  up  to  the  time  of  sale ;  and  it  passed  from  him,  only 
by  virtue  of  the  conveyance.  It  could  not  pass  to  a  different 
person  from  the  one  to  whom  the  conveyance  was  made. 
We  can  not  subscribe  to  the  proposition,  that  the  appoint- 
ment of  a  trustee  of  a  married  woman's  earnings  by  the  chan- 
cery court  precludes  the  possibility  of  the  investiture  of  a 
different  person  with  the  legal  title  of  property  purchased 
with  those  earnings  for  her  use.  If  such  were  the  law,  we 
would  have  the  anomalous  result,  that  in  all  cases  of  invol- 
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untary  trusts,  or  trusts  in  invitum,  the  party  upon  whose 
conscience  equity  forced  the  trust,  would  be  deprived  of 
the  legal  title,  and  it  would  be  vested  in  the  trustee  ap- 
pointed by  the  chancery  court. 

For  the  error  above  pointed  out,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded ;  the 
reversal  to  take  effect  as  of  the  13th  day  of  February, 
1860,  when  the  cause  was  submitted. 


STEWART  vs.  RUSSELL. 
[ACTION  ON  BIXL  OP  EXCHANGE,  BY  ENDORSEE  AGAINST  ENDORSER.] 

1.  Proof  of  protest ;  charge  invading  province  of  jury. — In  au  action  on 
a  foreign  bill  of  exchange,  by  an  endorsee  against  his  endorser,  the 
only  evidence  of  protest  being  the  deposition  of  the  notary,  and  a  copy 
of  the  protest ;  which  copy,  though  appended  to  his  deposition  as  an 
exhibit,  does  not  appear  to  have  been  certified  or  authenticated  other- 
wise than  by  the  deposition, — the  court  is  not  authorized  to  instruct 
the  jury,  that  the  deposition  and  exhibit  "  are,  of  themselves,  suffi- 
cient evidence  of  the  protest  of  the  bill." 

APPEAL  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  W.  M.  BROOKS. 

THIS  action  was  brought  by  Robert  F.  Russell,  against 
William  Stewart ;  was  commenced  on  the  18th  July,  1855  ; 
and  was  founded  on  a  bill  of  exchange  for  $2,554  17, 
which  was  drawn  by  Robert  Freeman,  at  Huntsville,  Ala- 
bama, on  the  6th  February,  1854,  on  Bradley,  Wilson  & 
Co.,  at  New  Orleans,  payable  to  John  W.  Weaver,  by  whom 
it  was  endorsed  to  the  defendant,  who  endorsed  it  to  the 
plaintiff.  On  the  trial,  as  the  bill  of  exceptions  states,  "for 
the  purpose  of  showing  that  the  plaintiff  had  discharged 
him  from  liability  on  his  endorsement,  the  defendant  pro- 
posed to  read  in  evidence  the  proceedings  had  in  an  attach- 
ment suit,  instituted  by  the  plaintiff  against  Robert  Free- 
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man,  the  drawer  of  the  bill  here  sued  on ;  to  which  the 
plaintiff  objecting,  the  same  was  excluded  by  the  court ;  to 
which  ruling  the  defendant  excepted."  The  attachment 
against  Freeman  was  sued  out  on  the  6th  November,  1854, 
and  was  levied  on  several  mules,  oxen,  hogs,  various  farm- 
ing utensils,  &c.  ;  and  the  suit  was  regularly  prosecuted  to 
judgment  on  the  30th  August,  1855. 

"The  defendant  also  excepted  to  the  charge  of  the  court, 
that  the  exhibit,  together  with  the  depositions  accompany- 
ing the  same,  viz.,"  (setting  them  out,)  "were  sufficient  evi- 
dence, of  themselves,  of  the  protest  of  the  bill  here  sued 
on  ;  there  being  no  other  evidence  of  said  protest."  The 
depositions  referred  to  are  those  of  H.  B.  Cenas,  the  notary 
by  whom  the  bill  was  protested,  and  A.  Commanduer  and 
0.  F.  Barry,  the  witnesses  who  attested  the  protest.  Cenas 
testified,  that  he  was  a  notary-public  at  New  Orleans,  duly 
commissioned  and  qualified  ;  "that,  as  such  notary,  he  did, 
on  the  6th  March,  1855,  duly  and  legally  protest  a  certain 
draft,"  &c.,  describing  the  bill  ;  "that  presentation  for  pay- 
ment of  said  draft  was  made  by  him  on  the  drawees, 
through  their  Mr.  Wilson,  at  their  counting-house  in  said 
city  of  New  Orleans,  on  the  day  of  said  protest,  and  pay- 
ment was  refused  ;"  "that  the  annexed  exhibit,  marked  'A', 
is  a  true  and  correct  copy  of  the  original  protest  on  file 
and  of  record  in  his  office,  and  is  made  a  part  of  his  depo- 
sition ;"  also,  that  he  sent  notices  of  protest,  &c.  Com- 
mandeur  and  Barry  testified,  "that  they  were  witnesses  to 
the  protest  referred  to  in  the  foregoing  deposition  of  H.  B. 
Cenas,  and  know  that  the  facts  therein  stated  by  him  are 
true  and  correct ;  having  carefully  read  said  deposition, 
and  examined  the  original  protest,  the  annexed  exhibit, 
marked  'A',  and  the  draft  thereto  attached."  "Exhibit  A", 
referred  to  in  the  depositions,  is  a  copy  of  the  protest,  in 
the  usual  form,  and  of  the  notary's  certificate  in  reference 
to  the  notices  sent  by  him  ;  and  the  following  certificate  is 
appended  to  it  :  "I  certify  the  foregoing  to  be  a  true  copy 
of  the  original  protest,  draft,  and  certificate  of  the  manner 
in  which  the  notices  were  served,  on  file  and  of  record  in 
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my  office.  In  faith  whereof,  I  grant  these  presents,  under 
my  signature  and  seal  of  office,  on  this  1 6th  day  of  Febru- 
ry,  A.  D.  1857."  (Signed  "H.  B.  Cenas,  notary-public," 
and  official  seal  attached.) 

The  rulings  of  the  court  to  which,  as  above  stated,  ex- 
ceptions were  reserved,  are  now  assigned  as  error. 

S.  D.  J.  MOORE,  for  appellant. 
WALKER  &  BRICKELL,  contra. 

STONE,  J. — The  testimony  which  tended  to  prove  pro- 
test of  the  bill  of  exchange,  which  was  the  foundation  of 
the  present  suit,  was  that  of  three  witnesses,  who  produced 
what  they  testified  was  a  copy  of  the  protest.  We  are  not 
informed  that  there  was  any  conflict  of  the  evidence  on 
this  point.  The  court  charged  the  jury  that  "the  exhibit, 
(copy  of  the  protest  attached  to  the  depositions,)  "together 
with  the  depositions  accompanying  the  same,  was  sufficient 
evidence,  of  themselves,  of  the  protest  of  the  bill  here  sued 
on."  The  exhibit  does  not  appear  to  have  been  a  certified 
copy,  nor  to  have  been  authenticated,  otherwise  than  by 
said  depositions.  The  objection  urged  to  this  charge  is, 
that  it  invaded  the  province  of  the  jury,  by  assuming  the 
credibility  of  the  testimony,  without  referring  that  question 
to  the  jury. 

There  is,  at  least,  an  apparent  conflict  in  the  decisions  of 
this  court  on  the  question  we  are  considering.  Williams  v. 
Shackelford,  (16  Ala.  318,)  and  Nelms  v.  Williams,  (18  Ala. 
653,)  give  countenance  to  the  idea,  that  when  there  is  no 
conflict  in  the  evidence,  the  court  may  charge  positively, 
without  hypothesis.  These  two  cases,  it  will  be  seen,  are 
rested  on  the  authority  of  Henderson  v.  Marberry,  13  Ala. 
713.  In  the  case  last  cited,  the  charge  expressly  referred 
to  the  jury  the  question  of  the  credibility  of  the  testi- 
mony ;  and,  hence,  did  not  sustain  the  latter  cases  of 
Williams  v.  Shackelford,  and  Nelms  v.  Williams.  There 
were  also,  in  the  cases  last  cited,  some  peculiarities  of  cir- 
cumstances. 

In  our  later  decisions,  we  have  not  followed  the  lead  of 
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the  two  cases  from  16th  and  18th  Alabama  Reports,  but 
have  held,  that  on  questions  of  fact,  dependent  on  oral  tes- 
timony, if  'there  be  any  evidence  before  the  jury  bearing 
on  the  point,  the  decision  is  for  the  jury,  and  can  not  be 
pronounced  by  the  court. — See  Hollingsworth  i).  Martin, 
'23  Ala.  598 ;  McKenzie  v.  Stevens,  19  Ala.  691 ;  Hopkins 
V.  Scott,  20  Ala.  185 ;  Stokes  v.  Jones,  21  Ala.  736  ;  Abney 
v.  Pickett,  ib.  741 ;  Thompson  v.  State,  30  Ala.  28  ;  Hughes 
v.  State,  ib.  45  ;  McDougald  v.  Rutherford,  ib.  253  ;  Carter 
v.  State,  23  Ala.  430 ;  Rigby  v.  Norwood,  34  Ala.  132  ; 
Shep.  Digest,  459-60,  §§  13,  14,  24,  25,  30,  32,  36. 

In  the  present  case,  the  court  assumed  as  a  fact  that 
which  it  was  the  province  of  the  jury  to  find  ;  and,  how- 
ever conclusive  the  testimony  may  be  supposed  to  have 
been,  still  we  think  it  much  safer  not  to  open  the  door  to 
so  dangerous  an  innovation. 

We  deem  it  unnecessary  to  inquire  whether  there  is  any 
thing  in  the  objection,  that  the  evidence  offered  of  pro- 
test is  secondary — a  mere  copy — without  accounting  for 
the  absence  of  the  original.  If  the  original  be  contained 
in  an  office  book,  or  quasi  record,  that  fact  can  be  shown  on 
another  trial. 

In  the  other  rulings  of  the  court  we  find  no  error ;  but, 
for  the  error  in  the  charge  above  pointed  out,  the  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  remanded. 


WOODALL  vs.  MCMILLAN. 

[TRESPASS  FOR  FALSE  IMPRISONMENT.] 

1.  Form  of  complaint. — A  count  -which  avers  that  the  defendant,  "mali- 
ciously, and  without  probable  cause  therefor,  caused  the  plaintiff  to 
be  arrested  and  imprisoned  on  a  charge  of  perjury"  is  in  trespass ;  and 
BO  is  a  count  which  avers  that  the  defendant  "  falsely  imprisoned 
plaintiff,  and  detained  him  in  prison  and  custody,  without  any  reason- 
able or  probable  cause  therefor,  contrary  to  law,  and  against  his  will.' 
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2.  Criminal  jurisdiction  of  justice  limited  to  county. — A  justice  of  the  peace 
has  no  authority,  under  our  statutes,  to  issue  a  warrant  for  the  arrest 
of  a  person  in  his  county,  on  an  affidavit  charging  him  with  the  com- 
mission of  a  criminal  offense  in  another  county ;  such  warrant,  there- 
fore, and  all  proceedings  had  under  it,  are  absolutely  void. 

3.  Void  legal  proceedings  admissible  evidence  in  mitigation. — In  trespass  for 
false  imprisonment,  the  void  warrant  of  arrest)  and  proceedings  had 
under  it,  are  admissible  evidence  in  mitigation  of  vindictive  damages. 

**^  '•  •      i  *X.  .  »  ,.         \       '  <-  v 

APPEAL  from  the  Circuit  Court  of  Marshall. 
Tried  before  the  Hon.  S.  D.  HALE. 

THIS  action  was  brought  by  John  H.  McMillan,  against 
Presley  R.  Woodall ;  and  was  commenced  on  the  6th  Feb- 
ruary, 1860.  The  original  complaint  contained  only  a 
single  count,  claiming  damages  of  the  defendant  "  for 
maliciously,  and  without  probable  cause  therefor,  causing 
the  plaintiff  to  be  arrested  and  imprisoned  on  a  charge  of 
perjury,  for  the  space  of  twenty  days"  ;  and  a  second  count 
was  afterwards  added,  which  claimed  damages  "for  this — 
that  the  defendant,  on  the  16th  February,  1859,  falsely  im- 
prisoned plaintifi,  and  then  detained  him  in  prison  and  cus- 
tody, without  any  reasonable  or  probable  cause  therefor, 
for  the  space  of  forty-eight  hours  then  next  following,  con- 
trary to  law,  and  against  the  will  of  plaintiff."  On  the 
trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
proved  the  affidavit  made  by  the  defendant  to  procure  his 
arrest,  the  warrant  of  arrest,  and  the  proceedings  had  under 
it.  The  affidavit  was  made  by  the  defendant,  before  one 
Samuel  Hill,  an  acting  justice  of  the  peace  in  and  for 
Marshall  county  ;  and  charged  the  plaintiff  with  the  crime 
of  perjury,  in  making  a  false  affidavit  before  the  register 
of  the  land-office  at  Huntsville,  in  relation  to  the  entry  of 
a  tract  of  land.  The  plaintiff  was  arrested  under  a  war- 
rant issued  by  the  said  justice,  and  was  carried  before  an 
acting  justice  in  Madison  county,  where  a  preliminary 
examination  was  had,  and  the  prosecution  ended.  The 
defendant  accompanied  the  constable  who  made  the  arrest, 
and  appeared  on  the  trial  before  the  justice  as  prosecutor. 
The  defendant  read  in  evidence,  without  objection,  the 
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affidavit  made  by  the  plaintiff  before  the  register  of  the 
land-office  at  Huntsville*  and  adduced  evidence  showing 
that  said  affidavit  was  false,  and  that  he  himself  was  in- 
formed of  these  facts  when  he  made  the  affidavit  for  the 
plaintiff's  arrest  ;  and  the  plaintiff  adduced  rebuting  evi- 
dence. "This  being  all  the  evidence,  the  court  charged 
the  jury,  that  said  warrant  of  arrest  was  totally  void, 
and  of  no  effect ;  that  all  action  under  it  was  void  and 
illegal,  and  afforded  no  grounds  for  plaintiffs  arrest  and 
imprisonment,  nor  any  excuse  for  acting  under  it ;  that  no 
probable  cause  for  believing  that  plaintiff  was  guilty  of  per- 
jury should  be  regarded  by  them  as  an  excuse  lor  acting 
under  said  warrant,  or  as  a  defense  in  this  action  ;  that  if 
they  believed  the  defendant  was  in  any  way  concerned  in 
causing  said  warrant  of  arrest  to  issue,  or  in  any  way 
assisted  to  arrest  or  imprison  the  plaintiff  under  it,  he  was 
equally  guilty  with  everybody  concerned  with  said  arrest 
and  imprisonment,  and  they  should  find  for  the  plaintiff, 
and  pay  no  regard  to  any  proof  of  probable  cause  offered 
by  the  defendant."  The  defendant  excepted  to  the  charge 
of  the  court,  and  he  now  assigns  it  as  error. 

'     ,     .     •     •     -.'    V  •        \  •  , 

GOLDTHWAITE,  BICE  &  SfiMPLE,  for  appellant. 

-'.•":  •  '<"•>         !  i       jlJl>       •    .-t>J  .' 

A.  J.  WALKER,  C.  J. — The  complaint  in  this  case 
follows  substantially  the  form  prescribed  by  the  Code,  and 
is  in  tresp&ss.-r-Wittiams  v.  Ivey,  37  Ala.  242,  244. 

[2.]  A  justice  of  the  peace,  except  in  the  few  instances 
especially  mentioned  in  our  statutes,  has  no  jurisdiction 
beyond  the  limits  of  his  county.  The  justice  for  Marshall 
county  had  no  authority  to  act  upon  the  complaint  of  the 
defendant,  on  account  of  a  crime  committed  in  Madison, 
and  issue  a  warrant  for  the  arrest  of  plaintiff  upon  the 
charge  of  such  crime.  Therefore,  the  warrant  under  which 
the  arrest  of  plaintiff  was  made,  was  void. 

[3.]  The  affidavit,  warrant,  and  proof  of  arrest  under 
the  assumed  authority  of  the  warrant,  were  matters  proper 
for  the  consideration  of  the  jury,  in  determining  the  ques- 
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tion  of  malice,  and  ascertaining  the  amount  of  damages. 
The  evidence  was  entitled  to  consideration  in  mitigation  of 
vindictive  damages.  The  court  erred  in  instructing  the 
jury  not  to  regard  such  evidence. — Savage  v.  Grunter, 
32  Ala  467  ;  Williams  v.  Ivey,  supra. 
Reversed  and  remanded. 


WILEY,  BANKS  &  CO.  vs.  BOYD  ET  AL. 
[BILL  IN  EQUITY  BY  CREDITOR  TO  ESTABLISH  AND  ENFORCE  MORTGAGE.] 

1.  Assignment  and  extinguishment  of  mortgage. — A  creditor  may  buy  in  an 
outstanding  mortgage  on  his  deb  tor's  property,  take  an  assignment  of 
it  to  himself,  and  have  it  foreclosed  for  his  benefit;  but,  if  he  simply 
pays  the  mortgage  debt,  and  takes  from  the  debtor  another  mort- 
gage on  the  property,  the  former  mortgage  is  thereby  extinguished  ; 
and  a  court  of  equity  will  not  establish  and  enforce  it  for  his  benefit, 
as  against  purchasers  at  execution  sale  against  the  -mortgagor,  after 
the  second  mortgage  has  been  declared  fraudulent  ao?d  void  as  to  other 
creditors. 

APPEAL  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THE  bill  in  this  case  was  filed  by  the  appellants,  on  the 
7th  February,  1859,  against  J.  A.  &  W.  H.  Knight,  Lewis 
T.  Wimberly,  James  C.  Boyd,  and  others ;  and  sought  to 
establish  and  enforce,  for  the  benefit  of  the  complainants, 
a  mortgage  on  certain  real  and  personal  property,  which 
the  said  J.  A.  &  W.  H.  Knight  had  executed  to  said  Wim- 
berly on  the  2d  January,  1851,  to  secure  the  payment  of  a 
promissory  note  therein  described.  The  material  facts  of 
the  case,  as  alleged  in  the  bill,  are  these:  On  the  9th  Feb- 
ruary, 1852,  J.  A.  &  W.  H.  Knight  were  indebted  to  the 
complainants  in  a  large  amount,  for  goods  sold  and  deliv- 
ered ;  and  the  complainants'  claims  against  them  were  in 
the  hands  of  F.  M.  Reese,  an  attorney,  for  collection.  At 
40 
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the  same  time,  the  Knights  were  indebted  to  Wimberly, 
and  had  given  him  a  mortgage  on  a  tract  of  land  and  several 
slaves,  which  was  dated  the  2d  January,  1851,  and  the 
law-day  of  which  was  the  2oth  of  December,  1851 ;  and 
Wimberly  was  about  to  sell  the  property  under  the  mort- 
gage. Reese  thereupon  paid  Wimberly  the  amount  of  his 
debt,  and  took  from  the  Knights  another  mortgage,  which 
embraced  all  the  property  covered  by  the  former  mortgage, 
in  addition  to  other  property  owned  by  the  mortgagors; 
and  this  latter  mortgage,  the  law-day  of  which  was  the  1st 
January,  1858,  was  intended  to  secure  to  the  complainants 
the  debt  which  the  Knights  owed  them,  and  the  amount 
thus  paid  by  them  to  Wimberly.  On  the  3d  January, 
1853,  the  complainants  filed  their  bill  in  chancery,  asking 
a  reformation  of  this  mortgage,  and  an  injunction  against 
several  judgment  creditors  of  the  mortgagors  who  had 
levied  executions  on  the  property.  On  final  hearing  in 
that  case,  the  chancellor  held  the  mortgage  fraudulent  and 
void  ;  and  his  decree  was  affirmed  by  this  court  on  appeal, 
at  its  June  term,  1855. — See  the  case  reported  in  27  Ala. 
336-50.  The  property  was  afterwards  sold  under  the 
executions  of  the  judgment  creditors,  ana1  the  several  pur- 
chasers at  the  sheriff's  sale  was  made  defendants  to  the  bill 
in  this  case.  The  statements  of  the  bill,  showing  the 
rights  asserted  by  the  complainants  under  the  mortgage  to 
Wimberly,  are  copied  in  the  opinion  of  the  court.  The 
prayer  of  the  bill  was,  that  the  complainants  might  be  subro- 
gated  as  equitable  assignees  to  Wimberly's  rights  under  the 
mortgage  to  him,  and  that  the  property  might  be  resold 
under  it.  The  chancellor  sustained  a  demurrer  to  the  bill, 
for  want  of  equity ;  and  his  decree  is  now  assigned  as  error. 

W.  P.  CHILTON,  for  appellants,  cited  Johnson  v.  Hart, 
3  John.  Gas.  329  ;  Pelts  v.  Clarke,  5  Peters,  481 ;  Heath 
v.  West,  6  Foster,  (N.  H.)  191 ;  Wittard  v.  Harvey,  5  N.  H. 
252  ;  Starr  v.  EUis,  6  Johns.  Ch.  393. 

CLOPTON  &  LIGON,  contra,  cited  Harvey  v.  Hurlburt, 
3  Vermont,  561 ;  Hatch  v.  Kimball,  4  Shep.  146  ;  Campbell 
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v.  Knight,    11  Shep.  332 ;  Tatum  v.   Hunter  &  Thomas, 
14  Ala.  557. 

STONE,  J. — In  the  case  of  Wiley,  Banks  &  Co.  v.  Knight, 
(27  Ala.  337,)  the  complainants  in  the  present  suit  sought 
to  enforce  a  mortgage  made  by  J.  A.  &  W.  H.  Knight,  to 
secure  a  debt  to  complainants  of  nine  thousand  five  hun- 
dred dollars.     Part  of  the  consideration  of  that  mortgage 
was  a  debt  due  from  the  Knights  to  complainants,  and  the 
other  part,  as  the  report  of  that  case  shows,  arose  as  follows : 
"  The  Knights  had  previously  executed  a  mortgage  to  one 
Wimberly  on  a  part  of  said  property,  to  secure  a  debt  then 
due  and  owing  from  them  to  him  of  four  thousand  four 
hundred  and  sixty  dollars;  that  said  mortgage  to  Wimberly 
had  been  duly  recorded,  and  was  a  valid  and  subsisting  lien 
on  the  property  covered  by  it ;  that  complainants,  being 
wholly  unable  to  obtain  any  security  for  their  said  debt 
without  assuming  said  Wimberly's  debt,  did  assume  said 
debt,  and  have  since  paid  a  large  portion  of  it,  and  hence 
the  amount  of  their  mortgage  debt  is  these  two  debts  com- 
bined."    The  object  of  that  bill  was  to  secure  to  com- 
plainants the  property  conveyed  by  the  mortgage  to  them, 
against  execution   creditors  of  the  said  Knights.     By  the 
judgment  of  this  court,  the  mortgage  from  the  Knights  to 
complainants  was  pronounced  fraudulent  against  the  cred- 
itors of  the  Knights ;  and  the  bill  filed  by  Wiley,  Banks  & 
Co.  in  that  case  was  dismissed  on  that  ground. 

It  was  argued  in  that  case,  that  if  the  mortgage  to  Wiley, 
Banks  &  Co.  were  pronounced  fraudulent,  then  the  mort- 
gage to  Wimberly  should  be  set  up  for  their  benefit.  To 
that  argument  this  court  responded  :  "To  proceed  and 
render  a  decree,  setting  up  the  Wimberly  mortgage,  and 
pronouncing  that  void  which  is  set  up  in  the  bill,  would 
be  to  render  a  decree  which  would  not  only  be  unsup- 
ported by  the  allegations  of  the  bill,  but  predicated  upon  a 
state  of  facts  precisely  the  opposite  of  those  which  are 
charged  ;  for  it  would  be  to  declare  null  and  void  a  deed 
which  the  complainants  set  up  as  valid  and  effectual,  and 
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on  which  they  ground  their  title  for  relief,  and  to  set  up  a 
deed  as  subsisting  which  the  complainants  allege  has  been 
fully  paid  and  discharged.  So  that,  without  intending  to 
decide  whether  complainants  can  have  any  relief  on  account 
of  their  payment  of  the  mortgage  to  Wimberly  upon  a 
proper  application,  it  is  clear  they  can  obtain  no  relief 
under  the  case  as  now  presented." 

After  that  decree  was  pronounced,  the  execution  credit- 
ors of  the  Knights  sold  the  property  covered  by  the  mort- 
gage to  Wimberly,  and  various  persons  became  the  pur- 
chasers at  the  execution  sale.  Those  persons  are  made  de- 
fendants to  this  suit ;  and  the  object  of  the  present  bill  is 
to  set  up  the  Wimberly  mortgage,  for  the  benefit  of  Wiley, 
Banks  &  Co.,  and  to  have  the  property,  thus  sold,  con- 
demned to  resale  under  the  Wimberly  mortgage,  of  which 
the  complainants  claim  the  ownership.  The  averments  of 
their  bill,  bearing  on  the  question  of  their  claim  to  the 
mortgage  and  the  debt  secured  by  it,  are  the  following  : 

"  And  the  debt  of  the  said  Knights  to  the  said  Wimberly 
being  past  due,  and  the  said  Wimberly  being  about  to  sell 
the  said  property  embraced  in  said  exhibit  C,"  [the  mort- 
gage,] "which  had  been  duly  recorded,  and  constituted  a 
valid  and  subsisting  lien  on  said  property  in  favor  of  said 
Wimberly,"  Frank  M.  Reese,  esq.,  "was  authorized,  as 
the  agent  and  attorney  of  orators,  to  pay  up  to  said  Wim- 
berly the  said  amount  due  from  said  Knights,  and  to  take 
up  from  said  Wimberly  the  said  notes  of  said  Knights,  and 
to  take  from  said  Knights  a  deed  of  trust,  Or  mortgage,  on 
the  same  property  embraced  in  said  first  deed,  with  other 
property  owned  by  said  Knights,  to  secure  not  only  the 
sum  paid  to  said  Wimberly  by  your  orators,  but  also  the 
amount  due  your  orators  for  goods  said  Knights  had  pur- 
chased from  them  as  before  stated.  2. — Thereupon,  on  the 
9th  day  of  February,  1852,  orators,  through  their  agent 
and  attorney,  F.  M.  Reese,  agreed  to  become  responsible 
to  pay,  and  did  pay  shortly  thereafter,  to  the  said  Wim- 
berly, the  amount  of  his  said  note,  less  the  sum  of  fifty-four 
18-100  dollars,  which  had  been  previously  arranged,  and 
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took  up  the  said  Wimberly's  note  for  $4,460  64,  which 
note  they  now  hold,  a  true  copy  of  which  is  hereto  at- 
tached, marked  exhibit  B."  "  3.— That  your  orators, 
through  their  said  agent  and  attorney,  took  the  mortgage 
or  deed  of  trust  aforesaid,  marked  exhibit  C,  and  now  hold 
the  same  uncancelled  and  unsatisfied,  but  a  subsisting  lien 
in  favor  of  orators  upon  the  property  therein  mentioned." 
*  *  *  "6. — Orators  charge,  that  they  are  the  equitable 
holders  and  owners  of  said  trust  deed  to  said  Wimberly, 
having  advanced  to  him  the  amount  due  thereon ;  and 
being  the  holders  of  his  note  on  said  Knights,  as  well  as 
of  the  mortgage  given  to  secure  the  same,  which  was  duly 
recorded,  and  has  never  been  paid,  satisfied,  or  discharged, 
by  said  Knights,  or  either  of  them,  or  by  any  one  else." 

Various  demurrers  were  interposed  to  this  bill ;  and  the 
question  is  presented,  whether  it  makes  a  case  for  relief  in 
favor  of  Wiley,  Banks  &  Co. 

The  principle  seems  to  be  settled,  that  an  incumbrance 
on  property  will  be  kept  alive,  or  considered  cancelled, 
accordingly  as  the  one  or  the  other  result  will  best  subserve 
the  purposes  of  justice,  and  carry  out  the  intention  of  the 
parties.  Chancellor  Kent  thus  expressed  himself,  in  the 
case  of  Starr  v.  Ellis,  6  Jojins.  Ch.  395.  He  added,  "It 
must,  at  all  events,  be  an  innocent  purpose,  and  injurious 
to  no  one." 

In  the  case  of  Hatch  v.  Kimball,  (16  Maine,  149,)  the 
court  said,  "If,  at  the  time  the  mortgage  is  taken  in,  the 
intention  to  extinguish  it  appears,  that  is  decisive."  In 
the  same  case  it  is  said,  at  another  place  :  "The  deed  of 
release  recites  a  payment  of  the  balance  due  upon  the 
mortgage,  and  there  is  nothing  in  the  transaction  to  show 
that  it  was  intended  to  be  kept  alive.  The  tenant  has,  for 
a  long  time,  conducted  as  if  he  considered  it  extinguished. 
And  it  is  now  only  to  be  kept  on 'foot,  by  calling  in  aid  the 
equitable  principle,  that  it  was  most  for  his  interest.  This 
equitable  presumption  can  not  be  admitted,  because  it  is 
rebutted  by  a  stronger  equity,"  &c. 

The  case  of  Pook  v.  Hathaway,  (22  Maine,  85,)  asserts 
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the  principle  in  language  very  like  that  employed  by 
Chancellor  Kent  in  Starr  v.  Ellis,  supra.  See,  also,  Cla- 
baugh  v.  Byerly,  7  Gill,  362-3.  >"^ 

In  the  present  case,  the  complainants,  no  doubt,  charge 
the  facts  of  their  case  as  favorably  to  themselves  as  truth 
would  allow.     They  do  not  affirm  that  there  was  any  in- 
tention to  keep  the  Wimberly  mortgage  alive,  nor  is  such 
intention  inferable  from  the  statements  of  their  bill.     On 
the  contrary,  it  is  manifest  from  their  averments  that  such 
was  not  their  intention.     The  law-day  of  the  Wimberly 
mortgage  had  matured  when  the  complainants  took  up  the 
note  of  forty- four  hundred  and  sixty  dollars.     The  law-day 
of  the  second  mortgage  was  fixed  six  years  later.     It  cer- 
tainly never  was  intended  to  foreclose  until  the  maturity 
of  the  second  mortgage  ;  and  it  is  equally  clear  to  our 
minds  that  Wiley,  Banks  &  Co.  did  not  intend,  at  that  time, 
to  assert  any  claim  under  the  Wimberly  mortgage.     They 
nowhere  assert  in  their  bill,  that  they  purchased  the  Wim- 
berly note,  or  took  an  assignment  or  transfer  of  it ;  nor  do 
they  make  any  equivalent  assertion.     Their  language  is, 
that  they  paid  the  note  to  Wimberly.     Payment  of  the 
debt  is  an  extinguishment  of  the  mortgage ;  for  where 
there  is  no  debt,  there  is  no  mortgage. — Armitage  v.  Wick- 
life,    12  B.  Monroe,  497  ;  Ladd  v.  Wiggin,  35  N.  H.  426  ; 
Roundtree  v.  Holloway,  13  Ala.    357  ;  West  v.  Hendrix, 
28  Ala.  226  ;  1  Hilliard  on  Mortgages,  215,  et  seq.  ;  Davis 
vf  Maynard,  9  Mass.  247  ;  Foster  v.  Atlienceum,  3  Ala.  302 ; 
Sanders  v.  Watson,  14  Ala.  198. 

We  think  the  bill  fails  to  make  a  case  for  relief  against 
the  purchasers  at  execution  sale ;  and  the  result  is,  that  the 
decree  of  the  chancellor  is  affirmed. 
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LOCKHART  vs.  WOODS. 
[ACTION  OJ?  ATTACHMENT  BOND.! 

1.  Defense  not  limited  to  ground  stated  in  affidavit.— In  an  action  on  an  at- 
tachment bond,  the  defense  is  not  limited  to  proof  of  the  particular 
facts  stated  in  the  affidavit  for  the  attachment,  but  may  be  rested  on 
the  existence  of  any  one  of  the  several  grounds  which  authorize  the 
issue  of  an  attachment. 

2.  Proof  of  debtor' s  pecuniary  condition. — Although  neither  indebtedness, 
nor  pecuniary  embarrassment,  nor  even  insolvency,  on  the  part  of  a 
debtor,  can  justify  the  wrongful,  or  mitigate  the  malicious  suing  out 
of  an  attachment  against  him ;  yet,  in  an  action  on  the  bond,  it  being 
shown  in  defense  that,  at  the  time  the  attachment  was  sued  out 
against  him,  he  was  about  to  dispose  of  his  slaves,  and  had  already 
disposed  of  -his  other  personal  property  at  an  inadequate  price,  evi- 
dence of  his  embarrassed  pecuniary  condition  at  the  time  is  admissi- 
ble, because  pertinent  to  the  question  of  the  bona  fides  of  the  con- 
veyances. 

3.  Same,  in  rebuttal. — In  such  case,  it  is  permissible  for  the  plaintiff  to 
rebut  the  evidence  as  to  his  pecuniary  embarrassment,  by  proof  of 
outstanding  accounts  due  to  him  as  a  physician;  but,  where  such  proof 
is  made  by  his  own  books,  it  must  be  accompanied  with  evidence 
showing  the  correctness  of  the  accounts  as  charged;  nor  are  the  as- 
sessor's books,  showing  the  amount   of  his  taxable  property  as  as- 
sessed that  year,  competent  evidence  for  him. 

4.  Proof  of  issue  and  levy  of  other  attachments. — The  defendant  may 
show,  in  defense  of  the  action,  as  tending  to  rebut  the  presumption 
of  malice,  the  issue  of  another  attachment,  and  notice  thereof  to  him- 
self, the  day  before  his  own  attachment  was  sued  out ;  secus,  as  to  an 
attachment  of  which  he  had  no  notice. 

5.  Attachment  wrongful,  if  no  debt;  general  charge  on  evidence. — Where 
there  is  no  debt  owing  from  the  defendant  to  the  plaintiff  in  attach- 
ment, the  condition  of  the  bond  is  broken,  and  the  obligee  is  entitled 
to  recover,  in  an  action  on  the  bond,  at  least  nominal  damages,  or  such 
actual  damages  as  he  may  have  sustained ;  and  if  there  is  no  proof 
whatever  of  the  existence  of  any  debt,  the  court  may  instruct  the 
jury,  without  hypothesis,  to  find  for  the  plaintiff. 

APPEAL  from  the  Circuit  Court  of  Russell. 
Tried  before  the  Hon.  ROBERT  DOUGHERTY;. 

THIS  action  was  brought  by  Charles  H.  Lockhart,  against 
Thomas  G.  Wood,  John  M.  Philips,  and  Walter  H.  Weems; 
was  commenced  on  the  24th  July,  1860;  and  was  founded 
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on  an  attachment  bond,  executed  by  the  defendants,  the 
condition  of  which  was  as  follows :  "  Whereas,  the  above- 
bound  Walter  H.  Weems,  as  one  of  the  attorneys  of  the 
said  Thomas  G.  Wood,  has,  on  the  day  of  the  date  hereof, 
prayed  an  attachment,  at  the  suit  of  tlie  said  Thomas  Gr. 
Wood,  against  the  estate  of  the  said  Charles  H.  Lockhart, 
for  the  sum  of  fifty-seven  dollars,  and  has  obtained  the 
same  returnable  to  the  next  term  of  the  circuit  court  of 
Russell,  to  be  held  on  the  fourth  Monday  in  March,  1860  : 
now,  if  the  plaintiff  shall  prosecute  his  attachment  to 
effect,  and  pay  the  defendant  all  such  costs  and  damages  as 
he  may  sustain  by  reason  of  the  wrongful  or  vexatious 
suing  out  of  said  attachment,  then  this  obligation  to  be 
void,"  &c.  The  complaint  contained  two  counts  ;  the 
first  alleging  the  execution  of  the  bond,  and  claiming  the 
amount  of  the.  penalty ;  the  second  setting  out  the  condi- 
tion, and  alleging,  as  a  breach  thereof,  that  the  attachment 
was  wrongful  and  vexatious,  and  that  the  defendants  had 
failed  to  pay  plaintiff  the  damages  thereby  sustained  by 
him.  The  defendants  pleaded  the  general  issue,  "  in  short 
by  consent,  with  leave  to  give  in  evidence  any  special 
matter  of  defense  ;  and  with  like  leave  to  the  plaintiff  to 
give  in  evidence  any  facts  which  would  sustain  any  repli- 
cation or  assignment  of  breaches." 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plain- 
tiff read  in  evidence  the  record  of  the  attachment  suit. 
The  record  showed  that  the  attachment  was  sued  out  by 
Walter  H.  Weems,  as  attorney  for  Thomas  Gr.  Wood,  on 
the  21st  March,  I860,  on  the  ground  that  the  defendant 
therein  was  about  to  remove  his1  property  beyond  the 
limits  of  the  State,  so  that  the  plaintiff  would  probably 
lose  his  debt,  or  have  "to  sue  for  it  in  another  State ;  and| 
that  on  the  3d  of  April,  1860,  the  suit  was  dismissed,  and 
judgment  for  costs  rendered  against  the  plaintiff  in  attach- 
ment. The  plaintiff  further  proved,  that  at  the  time  said 
attachment  was  sued  out  against  him,  he  was  a  resident 
citizen  of  said  county,  had  possession  of  a  house  and  lot  in 
the  town  of  Crawford,  and  had  been  a  practicing  physician 
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there  for  several  years ;  and  that  the  property  seized  under 
the  attachment  was  worth  between  five  and  six  thousand 
dollars.  The  defendants  then  introduced  one  Harris  as  a 
witness,  who  testified  to  repeated  conversations  between 
himself  and  the  plaintiff,  two  or  three  weeks  prior  to  the 
suing  out  of  the  defendant's  attachment,  in  which  plaintiff 
admitted  that  "he  was  broke— was  insolvent,"  and  declared 
his  intention  to  remove  his  property  out  of  the  State,  so 
as  to  avoid  his  creditors;  "that  his  plan  of  removal  was  to 
take  his  negroes  and  mules,  and  go  south  to  Dale  county, 
and  thence  westward,  and  dispose  of  his  negroes,  while 
witness  was  to  loan  him  two  mules,  to  carry  his  family  to 
the  cars  at  Opelika,  to  go  eastward ;"  that  witness  and 
plaintiff,  during  these  two  or  three  weeks,  "were  engaged 
in  a  trade,  which  was  consummated  a  day  or  two  before 
said  21st  March,  i860,  and  by  which  plaintiff  sold  out  to 
witness  all  his  stock,  corn,  fodder,  and  meat,  at  a  low  down 
price ;  that  the  price  agreed  on  was  five  hundred  dollars, 
payable  on  the  1st  January,  1861,  and  the  trade  was  con- 
summated by  two  notes, — one  for  two  hundred  dollars, 
received  by  Lockhart  himself,  and  the  other  for  three  hun- 
dred dollars,  received  by  B.  H.  Baker,  in  his  presence,  and 
by  his  direction,  in  part  payment  of  a  negro  [under  a  con- 
tract] then  and  there  consummated  between  said  Baker 
and  plaintiff;"  also,  that  he  had  communicated  to  Baker 
the  substance  of  his  conversations  with  plaintiff,  and  Baker 
had  communicated  the  same  to  Philips  &  Weems,  who 
were  attorneys  for  the  plaintiff  in  attachment.  "The  de- 
fendants asked  said  witness,  what  plaintiff  had  told  him, 
in  said  conversations,  in  reference  to  his  pecuniary  circum- 
stances ;  in  reply  to  which,  the  witness  made  the  state- 
ment above  mentioned,  '  that  he  said  he  was  involved  and 
broke.'  The  plaintiff  objected  to  said  question,  and  also 
to  the  answer  thereto,  and  excepted  to  the  overruling  of 
his  objections  by  the  court." 

"To  show  that  he  had  acted  without  malice,  defendants' 
counsel  offered  in  evidence  three  other  attachments  against 
said  Lockhart,  amounting  to  nearly  five  hundred  dollars  in 
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debts,  which  were  dated  and  sworn  to  on  the^Oth  March, 
I860,  and  of  which  Philips  &  Weems,  attorneys  for  said 
Wood,  and  sureties  on  the  bond  on  which  this  suit  was 
founded,  had  notice.  The  plaintiff  objected  to  the  admis- 
sion of  said  attachments  as  evidence,  and  excepted  to  the 
overruling  of  his  objection.  The  defendants  then  offered 
record  evidence  of  three  other  attachments  against  said 
Lockhart,  issued  on  the  21st  March,  1860,  to  prove  in- 
debtedness by  said  Lockhart,  to  the  extent  of  seven  hun- 
dred dollars  additional;  to  which  the  plaintiff  objected, 
and  excepted  to  the  overruling  of  said  objections  by  the 
court." 

The  witness  Harris  further  testified,  "  that  he  received 
a  letter  from  Mrs.  Lockhart,  a  day  or  two  after  said  attach- 
ments were  sued  out,  requesting  him  to  sell  her  a  sow  and 
pigs,  which  he  had  purchased  from  said  Lockhart  in  the 
trade  above  spoken  of;  that  in  his  answer  he  had  referred 
to  said  Lockhart,  and  denied  that  he  had  ever  told  Baker 
about  his  intention  to  run  away ;  but  this,  he  said,  was 
done  from  sympathy  for  her  distress,  and  was  false.  The 
defendants  offered  in  evidence  the  said  letter  from  Mrs. 
Lockhart,  and  the  court  admitted  it,  against  the 'plaintiff's 
objection ;  to  which  ruling  of  the  court,  also,  the  plaintiff 
excepted." 

"  The  plaintiff  offered  in  evidence  the  tax-assessor's 
books  of  Russell  county,  to  show  that  the  amount  of 
property  assessed  against  him  in  1859  and  I860  was  about 
fifteen  thousand  dollars.  The  court  excluded  this  evidence, 
on  the  defendants'  objection,  and  the  plaintiff  excepted- 
The  plaintiff  oftered  in  evidence,  also,  his  medical  books  of 
accounts,  connected  with  proof  of  their  having  been  cor- 
rectly kept,  to  show  that  the  amount  of  good  debts  therein 
charged,  up  to  March,  1860,  exceeded  his  liabilities.  The 
defendants  objected  to  this  evidence  also,  and  the  court  sus- 
tained their  objection  ;  to  which  the  plaintiff  excepted." 

"  The  above  being  the  substance  of  all  the  evidence  in 
the  case,  the  plaintiff's  counsel  thereupon  asked  the  court 
to  charge  the  jury,  that  if  they  believed,  from  the  evidence, 
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that  no  demand  in  favor  of  said  Thos.  G.  Wood  against 
said  Lockhart  existed  at  the  time  said  attachment  was  sued 
out,  then  they  must  find  in  favor  of  the  plaintiff  in  this 
action.  The  court  refused  to  give  this  charge,  and  the 
plaintiff  excepted  to  its  refusal." 

The  several  rulings  of  the   court  to  which,  as   above 
stated,  exceptions  were  reserved,  are  now  assigned  as  error. 

G.  D.  &  G.  W.  HOOPER,  for  appellant. 
PHILIPS  &  WEEMS,  contra. 

A.  J.  WALKER,  C.  J. — In  an  action,  the  gravamen  of 
which  is  the  wrongful  and  malicious  suing  out  of  an  at- 
tachment, the  defense  may  be  rested  upon  the  existence 
of  any  one  of  the  several  grounds  for  the  procurement  of 
such  process. — Kirksey  v.  Jones,  7  Ala.  622.  The  attach- 
ment which  gave  rise  to  this  suit,  was  sued  out  upon  the 
ground  that  the  defendant  in  attachment  was  about  to  re- 
move his  property  out  of  the  State,  so  that  the  plaintiff 
would  probably  lose  his  debt,  or  have  to  sue  for  it  in  an- 
other State.  Nevertheless,  it  was  a  matter  provable  in  the 
defense  of  this  action,  that  the  defendant  in  attachment  had 
fraudulently  disposed  of  his  property,  or  was  about  to 
fraudulently  dispose  of  his  property ;  for  they  are  also 
grounds  upon  which  an  attachment  may  be  obtained. 

[2.]  Evidence  was  produced  on  the  trial  of  a  sale  which 
had  been  for  some  time  under  negotiation  by  the  defendant 
in  attachment,  of  a  portion  of  his  property  before  the  issue 
of  the  attachment,  at  what  the  witness  denominated  "a 
low  down  price."  There  was,  also,  evidence  conducing  to 
show  an  intention  to  dispose  of  his  slaves.  The  plaintiff 
excepted  to  the  ruling  of  the  court  below  admitting  the 
further  evidence  that  the  defendant  in  attachment,  not  long 
before  the  attachment  issued,  admitted  "that  he  was  ih- 
volved,"  and  "that  he  was  broke."  This  evidence  was 
clearly  pertinent  to  the  question  of  the  bona  fides  of  the 
conveyance  made,  as  well  as  of  that  which  was  contem- 
plated. The  defendant  had  a  right  to  show  a  fraudulent 
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intent,  as  connected  with  the  conveyance  made  and  that 
contemplated,  in  support  of  the  proposition,  that  the  plain- 
tiff had  conveyed  his  property  fraudulently,  or  was  about 
to  do  so.  The  evidence  above  stated  was,  therefore,  in  the 
attitude  in  which  the  defense  was  presented  in  the  court 
below,  admissible.  It  was  so  ruled  by  this  court,  upon  a 
similar  question,  in  Yarbrough  v.  Hudson,  19  Ala.  653.  Ifc 
must,  however,  be  understood,  that  neither  indebtedness, 
pecuniary  embarrassment,  nor  insolvency,  is  a  ground  for 
the  obtainment  of  an  attachment  ;  and  that  neither  can 
justify  the  wrongful  suing  out  of  an  attachment,  or  mitigate 
the  offense  of  malice  in  obtaining  it.  The  pecuniary  condi- 
tion of  the  defendant  is  only  admissible  in  evidence,  when 
it  contributes  to  support  some  proposition  which  becomes 
material  on  the  trial. — Floyd  v.  Hamilton,  33  Ala.  235  ; 
Jones  v.  Lawrence,  36  Ala.  IS. 

[3.]  It  would  be  competent  for  the  plaintiff  to  meet 
the  defendants'  evidence,  as  to  his  embarrassed  pecuniary 
condition,  by  proof  of  subsisting  accounts  due  to  him  as  a 
physician  ;  but  such  testimony  could  not  be  received,  with- 
out evidence  that  they  were  just.  We  have  some  doubts 
as  to  the  effect  of  the  statement  in  the  bill  of  exceptions, 
that  the  books  of  the  plaintiff  were  correctly  kept  ;  and 
we  therefore  do  not  decide,  whether  the  court  erred  in  ex- 
cluding the  plaintiff's  medical  books  upon  the  proof  made. 
The  tax-assessor's  books  were  not  competent  evidence  for 
the  plaintiff. 

[4.]  The  court  committed  no  error,  in  admitting  in 
evidence  the  attachments  issued  one  day  before  the  attach- 
ment in  this  case,  in  connection  with  evidence  that  notice 
thereof  was  had,  before  suing  out  the  process,  by  two  of 
the  defendants,  one  of  whom,  as  attorney,  procured  the  at- 
tachment. Such  evidence  is  admissible  upon  the  question 
of  malice.  It  is  so  decided  in  Yarbrough  v.  Hudson,  19  Ala. 
653.  But  the  attachment  offered  without  proof  of  notice  to 
the  defendants,  and  the  letter  of  Mrs.  Lockhart,  were 
clearly  inadmissible. 

[5.]     The  first  charge  asked  by  the  plaintiff  ought  to 
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have  been  given.  If  there  was  no  debt,  the  attachment 
was  wrongfully  issued. — Spivey  v.  McGchee,  21  Ala.  417  ; 
Seay  v.  Greenwood,  ib.  419  ;  Skarpe  v.  Hunter,  16  Ala.  765  ; 
Marsliall  v.  Seiner,  ib.  S33  ;  Jones  v.  Kirksey,  10  Ala.  839  ; 
Sackett  v.  McCord,  23  Ala.  851 ;  Zeigler  v.  Hall  &  David, 
23  Ala,  127  ;  Garrettv*  Logan,  19  Ala.  344.  If  the  attach- 
ment was  wrongfully  sued  out,  there  was  a  breach  of  the 
condition  of  the  bond  ;  and  the  plaintiff  had  a  right  to  re- 
cover nominal  damages,  if  there  was  no  actual  damage. — 
Garnett  v.  Yoe,  17  Ala.  74 ;  Sedgwick  on  the  Measure  of 
Damages,  chap.  2.  But  he  was  entitled  to  recover  any 
actual  damage  he  may  have  proved.  The  charga  asked 
could  only  be  proper,  where  the  evidence  was  such  as  to 
leave  no  room  for  controversy  as  to  the  right  of  recovery, 
if  the  jury  were  convinced  by  the  evidence  that  there  was 
no  debt.  Such  was  the  case  here.  There  was  no  evidence 
tending,  in  the  slightest  degree,  to  oppose  the  plaintiff's 
right  to  recover  nominal  damages,  or  the  actual  damages 
proved,  if  there  was  no  debt.  It  was,  therefore,  the  duty 
of  the  court,  without  hypothesis,  to  have  instructed  the 
jury  that  the  plaintiff  was  entitled  to  recover,  if  there  was 
no  debt  upon  which  the  attachment  could  issue. 
Reversed  and  remanded. 


MARTIN  vs.  WHARTON. 

[ACTION  OK  NOTE  GIVEN  FOR  PURCHASE-MONEY  OF  LAND.] 

1.  When  misrepresentation  constitutes  fraud. — A  statement  by  the  vendor, 
made  pending  the  negotiations  between  him  and  the  purchaser,  to 
the  effect  that  his  wife,  if  she  survived  him,  would  only  be  entitled 
to  dower  in  the  lands  of  which  he  died  seized  and  possessed,  and  not 
inlands  sold  and  conveyed  by  him  during  the  coverture,  is  a  misrepre- 
sentation as  to  a  matter  of  law,  and  does  not  constitute  a  fraud. 

2.  Statute  of  frauds,  as  to  contracts  required  to  le  in  writing  ;  averment  of. 
In  pleading  or  declaring  on  a  contract  which  is  required  to  be  in 
writing,  (Code,  $  1551,)  it  is  not  necessary  to  aver  that  it  was  reduced 
to  writing. 
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3.  Same  ;  contract  for  sale  of  land,  #c. — A  promise  by  the  vendor,  made 
pending  the  negotiations  between  him  and  the  purchaser,  to  procure 
a  relinquishment  of  his  wife's  right  to  dower  in  the  lauds,  is  within 
the  statute  of  frauds  (Code,  §  1551). 

4.  Set-off  for  damages  available  at  laic,  in  action  for  purchase-money. — Un- 
der section  2440  of  the  Code,  a  cross  demand,  growing  out  of  a  defect 
in  the  vendor's  title,  is  available  as  a  set-off  in  an  action  on  the  notes 
for  the  purchase-money,  although  the  purchaser  is  in  possession  of  the 
lands  ;  but.  before  the  Code  was  adopted,  the  law  was  otherwise. 

5.  Inchoate  right  of  dower  not  available  as  set-off. — An  inchoate  right  of 
dower  cannot  be  measured  accurately  by  any  pecuniary  standard  ; 
consequently,  damages  for  the  breach  of  a  promise  to  procure  a  relin- 
quishment  of  such  right,  or  to  indemnify  against  it  by  bond  with 
surety,  is  not  available  as  a  set-off  to  the  purchaser,  (Code,  §  2240,) 
in  an  action  on  the  notes  given  for  the  purchase-money  of  the  lands. 

• 

APPEAL  from  the  Circuit  Court  of  Cherokee. 
Tried  before  the  Hon.  S.  D.  HALE. 

THIS  action  was  brought  by  Jacob  Wharton,  against 
Jesse  Martin ;  was  founded  on  the  defendant's  promissory 
note,  under  seal,  for  three  hundred  dollars,  dated  the  10th 
November,  1856,  and  payable  on  the  25th  December,  1857  ; 
and  was  commenced  on  the  25th  February,  1858.  The 
defendant  filed  three  special  pleas,— the  last  of  which 
averred  a  failure  of  consideration  ;  and  the  others  were  in 
the  following  words  : 

"1.  For  answer  to  the  complaint,  defendant  says,  that 
the  note  sued  on  was  given  in  part  payment  of  a  tract  of 
land,  bought  by  defendant  from  plaintiff ;  that  defendant, 
while  negotiating  with  plaintift  for  said  land,  refused  to 
pay  the  price  asked  by  plaintiff,  because  he  supposed  that 
plaintiff's  wife,  then  and  now  living,  upon  the  death  of 
plaintiff  before  her,  would  be  entitled  by  law  to  a  dower 
interest  in  said  land  ;  that  plaintift  averred  that  such  was 
not  the  case — that  his  wife  would,  in  no  event,  be  entitled 
to  dower  in  the  land  sold  by  him  in  his  life-time,  but  would 
only  be  entitled  to  dower  in  the  lands  owned  and  possessed 
by  him  at  the  time  of  his  death  ;  and  he  assured  defendant 
that  if  he  would  buy  the  land,  they  would  get  information 
as  to  the  law  of  the  case,  and,  if  it  was  true  that  his  wife, 
if  living  at  his  death,  would  be  entitled  to  dower  in  said 
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land,  he  would  procure  a  relinquishment  of  dower  to  said 
land  from  his  wife,  and  deliver  it  to  defendant,  or  would 
give  defendant  bond,  with  good  and  sufficient  sureties,  to 
indemnify  him  against  all  loss  or  damage  on  account  of  her 
said  right  to  dower.  And  defendant  says,  that  thereupon, 
in  consideration  of  plaintiff's  said  promises,  as  well  as  in 
consideration  of  said  land,  defendant  executed  said  note  to 
plaintiff,  and  received  from  plaintiff  his  absolute  deed  of 
conveyance  to  said  land,  with  covenants  of  warranty,  and 
went  into  possession  of  said  land  ;  that  afterwards,  being 
advised  that  the  law  as  to  dower  was  not  and  is  not  as  rep- 
resented by  plaintiff,  defendant  demanded  of  plaintiff  the 
relinquishment  of  dower  by  his  wife,  or  his  bond  with 
surety  against  said  dower  claim,  according  to  his  agree- 
ment ;  but  plaintiff  failed  and  refused  to  give  defendant 
either  the  relinquishment  or  the  bond.  And  defendant 
avers,  that  a  relinquishment  of  said  dower  interest  cannot 
be  procured  from  plaintiff's  wife  for  less  than  two  hundred 
and  fifty  dollars  ;  that  said  land  is  of  less  value,  by  the 
said  sum  of  two  hundred  and  fifty  dollars,  by  reason  of  the 
incumbrance  of  said  claim  of  dower ;  and  that  he  is  in 
fact  damaged  to  the  extent  of  two  hundred  and  fifty  dol- 
lars ;  and  he  asks  that  he  be  allowed  said  sum  of  two  hun- 
dred and  fifty  dollars,  by  way  of  set-off  against  the  note 
sued  on,  on  account  of  said  incumbrance  and  plaintiff's 
breach  of  his  said  promise." 

"2.  And  for  a  further  answer  to  said  complaint,  defend- 
ant says,  that  the  execution  of  the  note  sued  on  was  pro- 
cured by  the  fake  and  fraudulent  representations  of  plain- 
tiff, in  this:  that  by  law  the  land,  for  part  of  the  purchase- 
money  of  which  said  note  was  given,  would  not,  in  the 
event  of  the  death  of  plaintiff  before  his  wife,  then  and 
now  living,  be  subject  to  a  claim  of  dower  by  plaintiff's 
widow ;  that  the  widow  of  a  deceased  husband  was  not,  by 
the  laws  of  Alabama,  entitled  to  dower  in  any  lands,  ex- 
cept those  in  possession  of  which  the  husband  died,  and 
not  to  the  lands  sold  and  conveyed  by  him  in  his  life-time. 
And  defendant  says,  that,  confiding  in  said  representations 
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of  the  law,  he  was  induced  to  execute  said  note;  and  he 
avers,  that  plaintiff*  then  had,  and  now  has,  a  wife  who,  if 
living  at  the  death  of  plaintiff",  will  be  entitled  to  a  dower 
interest  in  said  lands;  and  that  the  value  of  said  lands  is 
greatly  lessened  by  reason  of  said  incumbrance,  andxhe  is 
damaged  to  the  extent  of  two  hundred  and  fifty  dollars, 
which  he  asks  to  set  off  against  plaintiff's  demand." 

The  plaintiff  demurred  to  each  of  these  pleas,  and  as- 
signed the  following  as  grounds  of  demurrer  to  each :  "  1st, 
that  defendant,  having  received  an  absolute  deed,  with 
warranty  of  title  and  against  incumbrances,  and  having 
gone  into  possession  of  the  land,  cannot  defend  in  this 
court,  under  the  contract  for  indemnity  against  the  wife's 
dower;  2d,  that  a  mistake,  or  misstatement,  as  to  a  matter 
of  law,  is  no  fraud,  wrhere  the  opportunities  of  the  parties 
to  know  the  law  are  equal;  and,  3d,,  that  a  parol  contract 
for  the  sale  of  lands,  or  a  parol  promise  to  indemnify 
against  incumbrances,  is  void  at  law,  unless  reduced  to 
writing,  and  signed  by  the  promisor,  or  by  some  one  by 
him  authorized,  and,  if  any  such  promise  was  made  and  in 
writing,  it  should  be  so  averred  in  the  plea."  The  court 
sustained  the  demurrer  to  both  pleas,  and  issue  was  then 
joined  on  the  third  plea.  On  the  trial,  as  the  bill  of  ex- 
ceptions shows,  the  plaintiff  having  read  in  evidence  the 
note  on  which  the  suit  was  founded,  the  defendant  offered 
proof  of  the  facts  alleged  in  the  special  pleas  above  copied; 
which  evidence  the  court  excluded,  and  the  defendant  ex- 
cepted  to  its  rejection. 

The  rulings  of  the  court  on  the  pleadings  and  evidence, 
adverse  to  the  defendant,  are  now  assigned  as  error. 

M.  J.  TUKNLEY,  for  appellant. 
THOS.  B.  COOPER,  contra. 

STONE,  J. — [1.]  The  second  plea  in  this  cause  com- 
plains only  of  a  misrepresentation  of  a  matter  of  law, — a 
question  alike  open  to  both  parties ;  and  the  demurrer  to 
it  was  rightly  sustained. — Townsend  v.  Cowks,  31  Ala. 
428-35. 
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[2-3.]  The  first  plea  claims  a  set-off  by  reason  of  an 
alleged  incumbrance  on  the  vendor's  title  ;  the  incum- 
brance  being  an  inchoate  right  of  dower  in  the  premises, 
existing  and  unrelinquished  in  the  vendor's  wife.  The 
averment  of  the  plea  is,  that  the  vendor,  as  part  con- 
sideration of  the  note  sued  on,  agreed  to  procure  the 
relinquishment  of  his  wife's  dower,  or,  failing  in  that, 
to  give  the  purchaser  bond*  with  surety,  to  indemnify  him 
against  all  damage  and  loss  on  account  of  her  said  right  to 
dower  in  said' land.  It  is  objected  to  this  plea,  that  the 
promise  to  obtain  a  relinquishment  of  the  vendor's  wife's 
right  to  dower,  is  void  under  the  statute  of  frauds.  It  is 
not  necessary  that  a  promise,  such  as  this,  shall,  in  the 
declaration  or  plea,  be^averred  to  be  in  writing ;  that  ques- 
tion arises  on  the  proof. — Browne  on  the  Statute  of  Frauds, 
$  505  ;  1  Chit.  PI.  480 ;  Rigty  v.  Norwood,  34  Ala.  129. 
But,  as  this  same  question  arose  on  an  offer  of  testimony, 
it  is  proper  for  us  to  say,  that  the  vendor's  promise  to  pro- 
cure a  relinquishment  of  his  wife's  right  to  dower  in  the 
lands  was  void  under  the  statute  of  frauds,  unless  in  writing, 
&c.,  as  required  by  section  1551  of  the  Code. — See  Browne 
on  Stat.  Frauds,  ^  232,  et  seq.;  Chiles  v.  Woodson.  2  Bibb, 
(Ky.)  71  ;  Campbell  v.  Taul,  3  Yerg.  548,  557. 

[4.]  A  second  objection  to  this  plea  is,  that  a  set-off  grow- 
ing out  of  a  defect  in  the  vendor's  title,  the  purchaser  being 
in  possession,  can  not  be  maintained  against  a  suit  for  the 
purchase-money.  Such  was  the  law  before  the  Code. — See 
authorities  collected  in  Ketty  v.  Alien,  34  Ala.  668.  The 
Code,  however,  changed  the  rule,  and  allows  this  defense 
to  be  made  to  a  suit  on  the  note. — Holly  v.  Younge,  27  Ala. 
203  ;  Gibson  v.  Marquis,  29  Ala.  672-3. 

[5.]  The  promise,  then,  for  a  breach  of  which  damages 
are  claimed,  was  to  procure  a  relinquishment  of  the  right 
of  dower  existing  in  the  vendor's  wife,  or  to  give  the  pur- 
chaser indemnity  against  that  incumbrance,  in  form  of  a 
bond  with  surety.  Each  of  these  alternative  promises 
looks  to  appellant's  security  against  the  inchoate,  contin- 
gent right  of  dower,  which  Mrs.  Wharton  may  have  in  the 
41 
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lands.  The  value  of  this  inchoate  interest  is  the  measure 
of  the  incumbrance,  and,  as  a  corollary,  must  define  the 
measure  of  the  defendant's  damages  for  a  breach  of  the 
promise.  What  is  the  value  of  her  dower  interest  ?  Can 
it  be  ascertained  ?  It  must,  in  the  nature  of  things,  depend, 
first,  on  the  contingency  whether  Mrs.  Wharton  survive 
her  husband.  If  she  does  not,  her  dower  right  can  never 
mature,  and  can  never  disturb  appellant  in  his  possession. 
In  cases  of  dower  rights,  perfected  by  the  death  of  the 
husband,  leaving  a  wife  surviving,  we  have  uniformly  held, 
that  no  absolute  money  valuation  can  be  fixed  upon  them, 
by  reason  of  the  uncertain  duration  of  the  life  of  the 
dowress. — See  the  forcible  remarks  of  Justice  Ormond  on 
this  subject,  in  the  leading  ease  of  Beavers  v.  Smith,  11  Ala, 
33.  To  ,the  same  effect,  see,  also,  Johnson  v,  Elliott,  12  Ala. 
114  ;  Potier  v.  Barclay,  15  Ala.  448;  Fry  v.  Merchants'  Ins. 
Co.,  ib.  815  'r  Parks  v.  Brooks,  16  Ala.  329 ;  Springle  v. 
Shields,  17  Ala.  298 :  McLemore  v.  Mabsw,  20  Ala.  139 ; 
Thrasher  v.  Pinckard,  23  Ala.  620 ;  7  Cranch,  580. 

In  the  case  of  Holley  v.  Younge,  (27  Ala.  206,)  this  court 
allowed  the  defense  of  set-off  to  be  made,  although  the 
foundation  of  the  set-off  sounded  in  damages.  The  lan- 
guage of  the  court,  in  that  case,  is,  "A  demand,  not  sound- 
ings in  damages  merely,  is  one  which,  when  the  facts  upon 
which  it  is  based  are  established,  the  law  is  capable  of 
measuring  accurately  by  a  pecuniary  standard." 

In  this  case,  after  all  the  existent  facts  are  established, 
the  damages  cannot  be  correctly  measured  by  any  pecu- 
niary standard.  No  human  skill  can  foretell,  or  conjec- 
ture, the  probable  duration  of  either  Mr.  or  Mrs.  Whar- 
ton's  life.  This,  certainly  in  the  absence  of  organic  dis- 
ease, would  be  a  subject  on  which  the  most  skillful  expert 
would  not  be  allowed  to  give  his  opinion  in  evidence. 
There  being  no  standard  by  which  to  measure  the  appel- 
lant's damages  resulting  from  the  alleged  breach  of  the 
vendor's  promise,  we  hold,  that  the  first  plea  was  defective, 
and  the  demurrer  to  it  rightly  sustained.  Whether  the 
appellant  is  entitled  to  any  other  relief,  we  do  not  decide. 

Affirmed. 
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PEARSON  vs.  SEAY. 

[BILL  IN  EQUITY  FOR  RESCISSION  or  CONTRACT.] 

1.  Difference  between  mortgage  and  conditional  sale. — A  conveyance,  in  the 
usual  form  of  a  deed  of  bargain  and  sale,  which  recited  as  its  consider- 
ation the  present  payment  of  $600  by  the  grantee  (P.)  to  the  grantor 
(H.),  and  contained  the  usual  covenants  of  warranty,  with  a  stipula 
tion  added  in  these  words  :  "Now  it  is  agreed  between  the  parties, 
and  is  hereby  made  a  part  of  the  above  obligation,  that  if  the  said  M. 
pay,  or  cause  to  be  paid  unto  the  said  P.,  on  or  before  the  1st  day  of 
January  next,  the  sum  of  $600,  which  amount  the  said  P.  this  day 
paid  to  him  in  consideration  of  the  above  purchase,  then  this  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and  effect," — held  a  mort- 
gage, and  not  a  conditional  sale,  on  proof  that  it  was  executed  for  the 
purpose  of  indemnifying  the  grantee  against  liability  on  certain  notes 
executed  by  him  for  the  accommodation  of  the  grantor,  to  be  dis- 
counted by  a  third  person  for  the  benefit  of  the  grantor,  and  amount- 
ing in  the  aggregate  to  the  sum  specified  as  the  consideration  of  the 
deed. 

APPEAL  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  N.  W»  COCKE, 

THE  bill  in  this  case  was  filed,  on  the  7th  October,  1857, 
by  Benjamin  F.  Pearson,  against  John  W.  Seay,  Francis 
M.  Mosely,  and  Mary  Ann  Mosely,  his  wife  ;  and  on  the 
•death  of  said  Seay  pending  the  suit,  the  same  was  revived 
against  his  personal  representatives.  The  object  of  the  bill 
was,  to  obtain  the  rescission  of  a  contract,  by  which  the 
complainant,  as  he  alleged,  purchased  a  tract  of  land  from 
said  F.  M.  Mosely,  and  executed  to  him  several  notes, 
amounting  in  the  aggregate  to  six  hundred  dollars ;  and  he 
also  asked  the  cancellation  of  the  notes,  an  injunction  of 
an  action  at  law  which  had  been  brought  against  him  on 
them,  and  general  relief.  The  ground  on  which  a  rescis- 
sion of  the  contract  was  sought,  as  alleged  in  the  bill,  was, 
that  Mosely,  at  the  time  the  contract  was  made,  falsely 
and  fraudulently  represented  that  he  had  a  perfect  title  to 
the  lands,  and  that  his  wife  would  readily  relinquish  her 
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dower  ;  whereas,  in  fact,  he  had  no  title  whatever,  and  the 
land  belonged  to  his  wife's  children  by  a  former  husband. 
The  deed  from  Mosely  to  the  complainant,  which  was  made 
an  exhibit  to  the  bill,  recited  as  its  consideration  the  pres- 
ent payment  of  six  hundred  dollars  by  Pearson  to  Mosely, 
was  in  the  usual  form  of  a  deed  of  bargain  and  sale,  and 
contained  the  usual  Covenants  of  warranty  ;  and  a  stipula- 
tion was  added  at  the  bottom,  in  the  following  words : 
"Now  it  is  agreed  between  the  parties,  and  is  hereby  made 
a  part  of  the  above  obligation,  that  if  the  said  Mosely  pay, 
or  cause  to  be  paid,  unto  the  said  Pearson,  on  or  before  the 
first  day  of  January,  18-57,  the  sum  of  six  hundred  dollars, 
which  amount  the  said  Pearson  this  day  paid  him  in  con- 
sideration of  the  above  purchase,  then  this  obligation  to  be 
void  ;  else,  to  remain  in  full  iorce  and  efiect."  The  chancel- 
lor (Hon.  WADE  KEYES)  dismissed  the  bill,  on  motion,  for 
want  of  equity;  but  his  decree  was  reversed  by  this  court, 
at  its  January  term,  1560,  and  the  cause  was  remanded  j  the 
court  holding,  that  the  transaction  between  the  complainant 
and  Mosely,  as  shown  by  the  allegation  of  the  bill  and  the 
exhibit,  was  a  conditional  sale,  and  not  a  mortgage.— See 
the  case  reported  in  35  Ala.  612-17,  where  the  allegations 
are  copied  verbatim. 

An  answer  was  filed  by  Mosely  and  wife,  admitting  all 
the  allegations  of  the  bill,  except  as  to  any  fraud  on  the 
part  of  Mosely  in  making  the  contract  with  Pearson ;  and 
alleging  that,  at  the  time  the  contract  was  entered  into,  he 
honestly  believed  that  he  and  his  wife  had  a  perfect  title 
to  the  land.  The  executors  of  the  last  will  and  testament 
of  Seay  filed  an  answer,  alleging  that  the  deed  from  Mosely 
to  Pearson  was  in  fact  a  mortgage,  and  was  so  intended  by 
the  parties  at  the  time  it  was  made ;  that  no  money  was 
paid  by  Pearson,  but  several  promissory  notes  were  execu- 
ted by  him,  payable  to  Mosely,  and  amounting  in  the  aggre- 
gate to  six  hundred  dollars  ;  that  these  notes  were  executed 
by  Pearson  for  the  accommodation  of  Mosely,  and  with  the 
intention  that  they  should  be  discounted  for  his  benefit ; 
that  they  were  discounted  at  the  time  by  Seay,  on  the  rep- 
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resentations  of  Pearson  and  Mosely,  and  the  money  was 
advanced  on  them  to  Mosely  ;  and  that  the  deed  from 
Mosely  to  Pearson  was  intended  merely  as  a  mortgage  to 
secure  Pearson  against  his  liability  on  the  notes. 

The  deposition  of  Mosely  was  taken  under  an  order  of 
court.  The  material  parts  of  his  testimony  are  the  follow- 
ing: "Seay  was  present  when  I  made  the  sale  of  the  land 
to  Pearson.  The  understanding  was,  that  he  was  to  shave 
the  notes  given  in  consideration  of  the  land  ;  and  he  did 
shave  them  on  the  spot.  There  was  no  conversation  be- 
tween him  and  Pearson,  in  my  presence,  about  the  pay- 
ment of  the  notes.  He  received  the  notes  immediately  on 
their  execution  by  Pearson."  "The  sale  was  considered 
incomplete  until  the  assignment  of  my  wife's  dower,  and 
Seay  was  a  witness  to  that  fact.  I  was  not  indebted  to 
Pearson  at  the  time  of  the  transaction.  The  notes  were 
made  for  the  purpose  of  negotiation  with  Seay,  and  to  raise 
money  on  the  same,  The  deed  that  I  gave  Pearson  was  to 
indemnify  him  for  the  use  of  his  name,  to  enable  me  to  raise 
money  ;  it  was  for  no  other  object  than  his  security.  Pear- 
son expected  to  hold  the  laud,  provided  I  did  not  pay  back 
the  money.  I  retained  possession  of  the  land.  Pearson 
demanded  possession,  but  never  took  it.  He  merely  took 
titles  from  me  to  secure  him  from  liability  on  the  notes  I 
traded  to  Seay."  "The  notes  were  made  with  the  view  of 
my  trading  them  to  Seay.  Pearson  made  them  with  that 
expectation,  and  himself  went  after  Seay,  to  buy  the  notes 
and  draw  the  writings  ;  and  he  told  Seay,  that  the  notes 
were  good,  and  to  trade  for  them."  "Pearson  refused  to 
stand  my  security  without  a  sale  of  the  land.  I  was  at 
liberty  to  use  the  notes  as  I  wished.  It  was  optional  with 
Pearson,  so  far  as  I  was  concerned,  whether  he  retained 
the  land  or  not.  It  was  not  a  fair  valuation  of  the  land. 
The  right  was  reserved  to  me  to  take  back  the  land,  if  I 
paid  the  notes." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  now  assigned  as 
error. 


646  ALABAMA. 


Pearson  v.  Seay. 


G-OLDTHWAITE,  RICE  &  SEMPLE,  for  appellant. 
JEFF.  BUFORD,  contra. 

A.  J.  WALKER,  C.  J. — The  only  question  presented  on 
the  former  appeal  in  this  case,  was,  whether  the  complain 
ant's  bill  contained  equity.  It  was  then  decided,  that  the 
facts  alleged  in  the  bill  evidenced  a  sale  of  land  to  the  com- 
plainant in  consideration  of  his  notes,  subject  to  a  right  to 
re-purchase  in  the  vendor  ;  and  that  the  complainant  was 
entitled  to  relief  against  the  holder  of  the  notes  for  the 
purchase-money,  on  account  of  the  fraud  in  the  sale.  The 
material  facts  upon  which  our  decision  was  predicated, 
were,  that  the  complainant  executed  his  notes  for  six  hun- 
dred dollars  ;  that  the  notes  were  assigned  for  the  purpose 
of  raising  money,  and  that  the  deed  to  complainant  con- 
tained a  stipulation,  that  it  should  be  void  upon  the  pay- 
ment at  a  specfied  day,  by  the  grantor  to  the  grantee,  of 
six  hundred  dollars.  We  rested  our  decision  upon  the 
absence  of  any  obligation  on  the  grantor  to  pay  the  notes, 
or  protect  his  grantee  against  their  payment,  and  on  the 
anomaly  which  would  be  presented,  by  assuming  that  the 
grantor  and  grantee  became  reciprocal  debtors  to  each 
other,  in  the  sum  of  six  hundred  dollars,  and  that  the 
grantor  secured  the  payment  of  his  debt  by  mortgage. 

The  case  is  now  before  us  upon  appeal  from  a  decree 
upon  the  case  made  by  the  proof  and  pleadings.  The  evi 
dence  shows,  that  the  notes  of  the  complainant  were  exe- 
cuted for  the  accommodation  of  the  payee,  to  be  discounted 
by  the  defendant  Seay,  for  the  payee  ;  and  that  the  land 
was  conveyed  for  the  purpose  of  securing  and  indemnify- 
ing the  complainant  against  the  notes  executed  for  the. 
accommodation  of  the  payee.  It  thus  appears  that  the 
maker  of  the  deed  was  under  an  obligation  to  protect  the 
complainant  against  his  notes,  and  that  the  deed  was  de- 
signed merely  to  operate  as  a  security  to  him  against  the 
payment  of  the  notes.  The  two  points  upon  which  our 
former  decision  was  placed,  are  thus  met,  and  obviated. 
Under  the  proof,  the  grantor  was  under  an  obligation,  the 
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performance  of  which  might  be  secured  ;  the  deed  was  in- 
tended to  afford  the  security  ;  and  the  anomaly  mentioned 
does  not  exist ;  for  there  is  only  a  debt  by  the  complainant, 
and  an  obligation  upon  the  grantor  in  the  deed  to  protect 
him  against  it.  It  is  plain  that  the  transaction,  as  explained 
by  the  proof,  is  a  mortgage.  In  support  of  this  proposi- 
tion, we  reter  to  the  cases  cited  in  Pearson  v.  Seay, 
35  Ala.  612. 

The  misrepresentation  of  the  mortgagor,  as  to  the  title 
to  land  mortgaged  for  the  indemnity  of  the  mortgagee,  can 
afford  no  ground  for  equitable  relief  against  the  holder  of 
the  note  given  by  the  mortgagee  to  enable  the  mortgagor 
to  raise  money. 

Affirmed. 


BEENE'S  ADM'R  vs.  COLLENBERGffiR  &  CO. 

[SETTLEMENT  OP  INSOLVENT  ESTATE — CONTEST  AMONG  CREDITORS.] 

1.  Verification  of  claim,  sufficiency  of. — An  affidavit,  made  by  an  agent, 
who  states  that  "  he  knows  the  within  claim  is  just,  true,  and  unpaid," 
is  a  sufficient  verification  of  a  claim  against  an  insolvent  estate  ^(Code, 
$  1847) ;  but,  if  the  affidavit  describes  the  claim  as  "charged  against 
the  estate  of  Jesse  B.  deceased,"  instead  of  Benjamin  Y.  B.,  it  will  not 
support  a  decree  allowing  the  claim. 

2.  Unauthorized  sale  of  personalty  <by  administrator. — A  sale  of  personal 
property  by  an  administrator,  without  an  order  of  court,  or  under  an 
order  which  is  void  for  want  of  jurisdiction  in  the  court,  is  absolutely 
void,  and  will  not  support  an  action  against  the  purchaser  to  recover 
the  agreed  price. 

3.  When  action  lies  to  recover  money  paid  ~by  mistake. — The  purchaser  of  per- 
sonal property,  at  a  public  sale  made  by  an  administrator  under  a  void 
order  of  court,  is  chargeable  with  notice  of  the  administrator's  want 
of  authority,  and  cannot  maintain  an  action  against  him  to  recover 
back  the  purchase-money,  after  the  property  has  been  recovered  by  a 
succeeding  administrator  de  Ionia  non. 

APPEAL  from  the  Probate  Court  of  Dallas. 
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IN  the  matter  of  the  estate  of  Benjamin  Y.  Beene,  de- 
ceased, which  was  declared  insolvent  on  the  12th  April, 
1858,  and  against  which  a  claim  was  filed  by  the  appellees 
on  the  3d  July,  1858.  The  appellees'  claim  iset  out  a  bill 
of  sale  for  two  slaves,  which  was  signed  "Benjamin  Y. 
Beene,  adm'r,"  and  in  the  following  words :  "Received, 
Selma,  July,?,  1855,  of  A.  Collenberger  &  Co.  seven  hun- 
dred and  eighty-five  dollars,  in  payment  for  the  slaves 
Sylvia  and  Henrietta;  which  said  slaves  were  sold  as  under 
an  order  issued  from  the  probate  court  of  Dallas  county 
on  the  30th  June,  1S55,  and  purchased  by  the  said  Collen- 
berger &  Co.,  as  the  property  of  Ellen  Chapman.  The 
said  slaves  I  warrant,  as  administrator,  to  be  sound."  Be- 
neath this  bill  of  sale  was  made  out  an  account  against  the 
estate  of  Beene,  in  favor  of  Collenberger  &  Co.,  consisting 
of  the  following  items:  "July  7,  1855.  To  amount  of 
above  bill  of  sale,  (the  title  to  said  slaves  being  now  con- 
tested, on  the  ground  that  said  Beene  had  no  right  to  sell 
them  under  any  order  of  probate  court,)  $785;"  "interest 
on  above,  to  day  of  allowance;"  and,  "cost  of  litigated 
title  to  said  slaves."  The  original  affidavit,  verifying  the 
claim,  was  made  by  one  Dublon,  before  a  justice  of  the 
peace,  on  the  2d  July,  1858,  and  stated,  "that  he  believes 
the  above  demand  to  be  just  and  correct,  and  that  the 
same  is  unpaid  ;"  but  an  amended  affidavit  was  made  by 
one  E.  Ikelheimer,  on  the  3d  May,  1860,  .stating  that  "  he 
knows  the  within  claim  is  just,  true,  and  unpaid,  as  charged 
against  the  estate  of  Jesse  Beene.  deceased." 

On  the  28th  March,  1859,  the  administrator  filed  the 
following  written  objections  to  the  allowance  of  this  claim  : 
"  1st,  because  the  affidavit  states  only  the  belief  of  an  agent, 
and  because  the  affidavit  is  insufficient ;  2d,  because  said 
claim  is  not  a  proper  charge  against  said  estate ;"  and,  3d, 
"  to  the  claim  for  costs,  because  no  amount  is  stated,  and 
it  is  not  sworn  to  as  required  by  law."  On  the  trial,  also, 
the  administrator  moved  to  reject  the  claim,  "  on  the  ground 
that  the  affidavits  filed  in  support  of  it  were  insufficient," 
and  reserved  an  exception  to  the  overruling  of  his  objection. 
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The  claimants  proved,  that  the  slaves  were  sold  by  said 
Beene,  as  the  administrator  of  Ellen  Chapman,  deceased, 
at  public  outcry,  and  were  bought  by  one  Ikelheimer,  as 
their  agent,  who  received  the  bill  of  sale  for  them,  and 
afterwards  paid  the  note  given  for  the  purchase-money, 
which  was  $78-5 ;  and  that  the  slaves  were  afterwards 
recovered  from  said  Ikelheimer,  who  held  under  them 
(claimants),  by  Evans  &  Portis,  as  administrators  de  bonis  non 
of  Ellen  Chapman.  They  also  offered  in  evidence  the  record 
of  the  suit  brought  by  Evans  &  Portis  against  Ikelheimer,  and 
the  records  of  the  probate  court  relating  to  Beene's  adminis- 
tration on  Ellen  Chapman's  estate ;  all  of  which  are  set 
out  in  the  report  of  the  case  (Ikelheimer  v.  Chapman's 
Adm'rs)  in  32  Ala.  676-702.  The  order  of  sale,  under 
which  the  slaves  were  sold  by  Beene,  was  held  void  by  this 
court;  and  the  recovery  against  Ikelheimer  was  based  on 
the  invalidity  of  the  order. 

On  the  evidence  above  stated,  the  court  allowed  the  ap- 
pellees' claim;  to  which  the  administrator  excepted,  and 
which  he  now  assigns  as  error,  together  with  the  overruling 
of  his  motion  to  reject  the  claim  on  account  of  the  insuffi- 
ciency of  the  verification. 

WHITE  &  PORTIS,  for  appellant. 
BYRD  &  MORGAN,  contra. 

STONE,  J. — The  decree  in  this  case  must  be  reversed, 
for  a  defect  in  the  amended  affidavit  of  verification.  The 
amended  affidavit  is  sufficient,  if  it  had  established  the 
claim  against  the  proper  estate.  It  proves  the  claim  against 
the  estate  of  Jesse  Beene,  deceased;  instead  of  Benjamin  Y. 
Beene.  This  may  be  a  clerical  error,  but  we  find  it  carried 
into  both  the  original  and  amended  records. 

Here  this  opinion  might  close ;  but  we  feel  it  our  duty 
to  pass  on  the  merits  of  the  controversy. 

[2.]  The  following  propositions  are  conclusively  settled 
by  the  former  adjudications  of  this  court.  First:  The 
sale  of  Mr.  Beene,  the  administrator  in  chief,  was  abso- 
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lutely  void. — Pistok  v.  Street,  5  Porter,  64 ;  Weir  v.  Davis, 
4  Ala.  442 ;  Dearman  v.  Dearman,  ib.  526 ;  Fambro  v.  Gantt, 
12  Ala.  298;  Lay  v.  Laivson,  23  Ala.  390;  Wyatt  v. 
Eambo,  29  Ala.  519  ;  Hatt  v.  Chapman,  34  Ala.  553;  Ikd- 
heimer  v.  Chapman,  32  Ala.  676.  Second:  Mr.  Beene 
could  not  have  maintained  an  action  on  the  contract  of 
sale  to  Collenberger  &  Co.  The  sale  being  contrary  to 
law,  would  not  support  an  action. — Fambro  v.  Gantt, 
12  Ala,  298;  Pettit  v.  Pettit,  32  Ala.  288. 

[3.]  From  the  two  propositions  stated  above  it  results, 
that  Messrs.  Collenberger  &  Co.  were  under  no  legal  obli- 
gation to  pay  Mr.  Beene  the  money  bid  at  the  sale ;  and 
hence,  the  payment  by  them  must  be  pronounced  voluntary. 
Buying,  as  they  did,  at  an  administrator's  sale,  the  law 
charges  them  with  notice  of  his  want  of  authority.  Money 
voluntarily  paid,  under  circumstances  like  the  present, 
can  not  be  recovered  back.  If  there  was  any  mistake,  it 
was  a  mistake  of  law,  and  not  of  fact. — Town  Council  v. 
Burnett,  34  Ala.  400,  and  authorities  cited. 

We  deeply  lament  the  result  we  are  compelled  to  arrive 
at  in  this  case.  It  works  a  most  palpable  injustice,  from 
which  we  would  gladly  relieve  the  purchasers  at  the  void 
sale.  We  have  struggled  to  find  some  argument,  by  which 
we  could  arrive  at  a  different  result,  but  have  found  none. 
The  decisioos  of  this  court  have  left  the  law  arising  on 
questions  growing  out  of  void  sales  by  administrators,  in 
a  deplorable  state  of  confusion  and  hardship.  This  we 
could  not  relieve,  without  boldly  disregarding  and  over- 
ruling principles  which  have  long  been  considered  as  set- 
tled. The  evils  consequent  upon  a  change  of  decision, 
might,  and  probably  would,  be  greater  than  will  result 
from  an  adherence  to  former  adjudications.  Another  co- 
ordinate branch  of  the  government  can  apply  the  correc- 
tive, without  disturbing  titles  and  possessions  which  now 
rest  in  confident  security. 

This  opinion  has  been  prepared  near  two  years,  We 
have  held  it  up,  in  the  hope  that  we  might  find  some  solu- 
tion of  the  question  more  accordant  with  our  wishes.  Our 
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hopes  have  not  been  realized,  and  we  now  announce  the 
foregoing  as  our  deliberate  judgment. 
Reversed  and  remanded. 


POTIER'S  EXECUTORS  vs.  BURDEN. 
[BILL  IN  EQUITY  TO  RESTRAIN  DIVERSION  OF  WATER  FROM  STREAM."! 

1.  When  equity  will  restrain  diversion  or  obstruction  of  water, — A  riparian 
proprietor  cannot  maintain  a  bill  in  equity,  to  restrain  a  diversion  of 
water  from  the  stream,  when  it  appears  that  there  was  a  natural  out- 
let from  the  stream  from  time  immemorial,  and  that  the  defendant's 
ditches  only  draw  into  a  narrower  channel,  and  give  a  directer  course 
to  the  water  flowing  through  this  natural  channel,  without  materially 
increasing  the  quantity  which  escapes  from  the  main  stream ;  nor  on 
account  of  a  past  obstruction  of  the  stream,  which  has  been  removed, 
and  the  continued  repetition  of  which  is  not  threatened. 

2.  Concluslveness  of  judgment. — A  judgment  at  law  in  favor  of  the  plaintiff 
in  an  action  by  a  riparian  proprietor  to  recover  damages  for  an  un- 
authorized diversion  of  water  from  the  stream,  is  not  conclusive  evi- 
dence in  his  favor,  in  a  chancery  suit  instituted  by  him  against  the 
defendant  to  restrain  a  diversion  of  the  water,  unless  the  identity  of 
the  cause  of  action  in  the  two  suits  is  shown. 

APPEAL  from  the  Chancery  Court  at  Mobile. 
Heard  before  the  Hon.  M.  J.  SAFFOLD.  4 

THE  bill  in  this  case  was  filed,  on  the  18th  December, 
1850,  by  John  Burden,  against  Lewis  Potier  and  others , 
and  sought  to  restrain  a  diversion  of  the  water  of  a  stream 
known  as  Three-mile  creek,  which  flowed  through  the 
complainant's  lands,  and  on  which  he  had  erected  a  mill. 
Potier,  who  was  the  principal  defendant,  died  after  filing 
an  answer;  and  the  suit  was  revived  against  his  executors. 
The  material  facts  of  the  case,  showing  the  legal  questions 
involved,  will  be  readily  nnderstood  from  the  opinion  of 
the  court.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  rendered  a  decree  for  the  complainant ;  and  his 
decree  is  now  assigned  as  error. 
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MANNING  &  WALKER,  for  appellants. 
K.  B.  SEWALL,  contra. 

A.  J.  WALKER;  C.  J. — Three-mile  creek  makes  a  bend 
north  of  the  line  of  its  general  course.  In  making  this 
bend,  the  creek  forms  a  figure  which  may  be  described  cor- 
rectly enough  for  present  purposes,  as  the  arc  of  a  circle. 
There  was  a  stream  of  water,  somewhat  in  the  position  of 
a  subtending  chord,  flowing  out  of  the  creek  at  the  upper 
end  of  the  arc,  and  returning  at  its  lower  end.  Upon  this 
stream  there  are  two  mills;  one  known  as  "Page's  mill," 
or  the  "Paper  mill,"  and  the  other  as  "Potier's  mill." 
The  former  stands  above  the  latter  upon  this  stream.  The 
complainant  has  a  mill  upon  the  main  creek,  between  the 
points  of  departure  and  return  of  this  stream.  Not  long 
before  the  commencement  of  this  suit,  Potier  dug  a  ditch 
running  in  a  north-western  direction,  extending  from  a 
point  on  this  stream  above  the  two  mills,  and  tapping  the 
creek  a  short  distance  below  the  point  at  which  the  stream  left 
it.  The  diversion  of  water  from  the  creek  by  the  means 
above  described,  lessens  the  motive  power  of  the  complain- 
ant's mill,  and,  as  he  contends,  is  to  him  a  nuisance  redressi- 
ble  by  a  chancery  decree.  On  the  part  of  the  defendant,  it  is 
said  that,  from  time  immemorial,  the  water  has  been  ac- 
customed to  flow  from  the  creek  above  the  bend,  and  re- 
turn to  it  below,  forming  an  island  ;  and  that  the  artificial 
drains  merely  serve  to  draw  the  water  into  a  narrower 
channel,  and  give  it  a  directer  course,  without  any  material 
increase  of  the  quantity  escaping  from  the  creek.  The 
question  of  fact,  which  thus  arises,  is  to  be  decided  upon 
a  review  of  the  testimony. 

The  complainant  has  established  by  his  testimony,  that 
the  diversion  of  water  from  the  creek  is  very  large.  It  is 
variously  estimated  by  his  witnesses,  at  from  one-fourth,  to 
one-half ;  and  it  is  certainly  shown  to  be  extremely  detri- 
mental to  his  interest.  These  facts,  however,  do  not  con- 
trol the  decision  of  the  material  question,  whether  there 
is  a  diversion  from  natural  causes,  which  has  existed  from 
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time  immemorial,  and  has  not  been  materially  increased  by 
artificial  agency.  We  have  carefully  examined  and  con- 
sidered the  testimony  on  both  sides  touching  this  question. 
The  depositions  of  the  complainant's  witnesses,  Holt, 
Demarest,  Philips,  and  Lewis,  standing  alone,  without  ex- 
planation or  contradiction,  would  show  that  there  was  no 
material  diversion  of  water  from  the  creek,  until  it  was 
produced  by  artificial  channels  tapping  the  creek.  On  the 
other  hand,  the  testimony  of  the  defendant's  witnesses, 
Moore,  Cooper,  Anderson,  Eslava,  Williams,  Wilson, 
Newbold,  Wheeler,  Gager,  Rodgers,  Collins,  and  Juzan, 
'some  of  whom  knew  the  locality  within  the  first  decade  o'f 
the  present  century,  convince  us  that,  as  far  back  as  the 
subject  can  probably  now  be  traced,  there  was  a  natural 
channel,  not  very  greatly  differing  in  location  from  the 
present  channel,  and  conducting  a  quantity  of  water,  which 
has  probably  been  increased  by  artificial  means  only  in  so 
far  as  the  collecting  of  it  into  a  nairow  channel  would 
produce  an  increase.  At  least,  we  cannot  decide  that  the 
quantity  of  water  withdrawn  from  the  creek  above  com- 
plainant's mill  has  been  increased  by  the  artificial  channel. 
The  natural  channel  was  so  well  defined,  as  to  cause  the 
space  intervening  between  it  and  the  creek  to  be  charac- 
terised as  an  island.  It  was  probably  first  formed,  at  a 
period  beyond  the  memory  of  the  witnesses,  in  conse- 
quence of  the  breaking  over  the  bank  by  the  superabun- 
dant water  in  overflows.  This  is  an  idea  suggested  to  us  by 
the  testimony  of  Moore,  whose  knowledge  of  the  locality 
extends  back  through  a  period  of  forty-six  or  seven  years. 
The  first  artificial  channel,  extending  in  the  direction  of  the 
chord  which  subtends  the  curve  of  the  creek,  was  cut 
by  one  Page.  The  evidence,  although  it  is  conflicting, 
leads  us  to  the  conclusion,  that  this  ditch  did  not  tap  the 
creek,  but  extended  to  a  pond,  formed  in  the  neighborhood 
of  it  by  water  flowing  over  the  bank.  If  the  ditch  did 
not  tap  the  creek,  it  was  not  probably  the  cause  of  any 
increased  withdrawal  of  water.  By  the  water  collected  in 
this  ditch,  the  mills  of  Page  and  Potier  were  propelled. 
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Subsequently,  Potier  cut  a  ditch,  diverging  from  the  one 
cut  by  Page,  reaching  the  creek  lower  dawn,  and  bringing 
the  water  directly  from  the  creek.  We  infer  from  the  dia- 
gram, that  this  ditch  was  dug  in  consequence  of  an  inter- 
ference with  the  accustomed  flow  from  the  creek  by  Stein's 
ditch,  which  was  cut  for  the  purpose  of  returning  to  the 
creek  water  taken  out  above  by  him  fot  the  benefit  of  cer- 
tain water-works.  It  appears  from  the  diagrams  exhibited, 
that  Stein's  ditch  passes  directly  across  the  stream,  which 
run  in  the  direction  of  Page's  and  Potier's  mills ;  and,  we 
infer,  it  would  interfere  with  the  accustomed  flow  of  that 
stream.  From  this  fact  we  argue  a  sufficient  motive  for 
the  cutting  by  Potier  of  the  ditch  which  tapped  the  creek. 
We  find  nothing  which  authorizes  the  conclusion,  that 
Potier  cut  it  with  the  design  of  enlarging  the  quantity  of 
water  withdrawn  from  the  creek,  or  that  it  did  really  have 
that  effect. 

We  cannot  incorporate  in  this  opinion  the  large  mass  of 
testimony  upon  which  our  conclusion  is  based  ;  still  less 
can  we  find  space  to  comment  upon  it.  A  reference  to  it, 
as  found  in  the  depositions  of  the  witnesses  above  named, 
will,  we  think,  sufficiently  sustain  our  decision  upon  the 
question  of  fact  above  stated. 

From  the  proposition,  that  Potier's  ditch  takes  from  the 
creek  no  more  water  than  was  accustomed  from  time  im- 
memorial to  be  withdrawn  in  the  natural  channel,  it  neces- 
sarily follows,  that  the  complainant  has  not  been  deprived 
of  any  water  accustomed  to  flow  naturally  to  his  mill. 
His  right,  as  a  riparian  proprietor,  is  to  the  stream  as  it  was 
wont  to  run.  Aqua  currit,  et  debet  currere,  ut  currere  solebat. 
3  Kent's  Com.,  m.  p.  439  ;  Stein  v.  Burden,  29  Ala.  127. 
The  complainant  has  the  undisturbed  enjoyment  of  the 
stream  adjacent  to  his  land,  as  it  was  wont  to  run  ;  and 
upon  the  facts,  as  proved  by  the  witnesses,  we  must  decide 
that  he  is  without  any  just  ground  of  complaint. 

If  Potier  did  obstruct  the  creek  below  his  ditch,  the 
obstruction  was  not  a  permanent  injury  ;  but  we  infer  from 
the  testimony  that  the  obstruction  has  been  removed,  and 
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has  not  been  restored.  For  the  injury  produced  by  the 
obstruction,  the  remedy  is  at  law,  and  not  in  chancery. 
Past  injuries  are  no  ground  for  equitable  interference. 
Where  the  injuries  are  continued,  or  the  right  to  continue 
them  set  up  and  persisted  in,  chancery  interposes  for  the 
protection  of  a  riparian  proprietor. — Angell  on  Water- 
Courses,  513,  §  444. 

[2.]  It  is  contended  for  the  complainant,  that  a  recovery 
at  law  has  been  obtained  by  him  against  the  defendant, 
since  the  commencement  of  this  suit,  for  the  same  diver- 
sion of  water  alleged  in  the  bill ;  and  that  that  recovery, 
standing  unreversed,  is  conclusive  evidence  in  support  of 
his  allegation.  The  only  evidence  upon  the  subject  is  the 
record,  which  does  not  show  the  identity  of  the  grievance  in 
the  suit  at  law  with  that  alleged  in  this  case.  This  is  a 
sufficient  answer  to  the  position  assumed,  and  we  decline 
to  decide  farther. 

Reversed  and  remanded. 


ALLINGTON  vs.  TUCKER. 

[PETITION  FOR  REHEARING,  AFTER  FINAL  JUDGMENT,  ON  GROUND  op 

ACCIDENT  OR  SURPRISE.] 

',-J'vlx    tff     ?'''>.  ir-   .>-•  ''•:•'  '  •'.  V-ifli.  -•    '/JifW'* .  • :  <'."*'.. 

1.  What  constitutes  accident  or  surprise. — A  defendant  in  a  judgment  at 
law  can  not  obtain  a  rehearing  under  the  statute,  (Code,  $  2408,)  be- 
cause he  had  forgotten,  at  the  trial,  that  he  had  previously  made  a 
tender,  which  was  refused,  and  which  was  less  than  the  amount  of 
the  verdict  in  favor  of  the  plaintiff  :  nor  because  an  important  wit- 
ness, who  was  not  subpoenaed,  "moved  and  travelled  about  a  great 
deal,  and  it  was  exceedingly  difficult  to  ascertain  his  whereabouts,  so 
as  to  obtain  his  testimony." 

APPEAL  from  the  Circuit  Court  of  Lauderdale. 
Tried  before  the  Hon.  WM.  S.  MUDD. 

THE  appellee  in  this  case  obtained  a  judgment  against 
*lje  appellant,  on  the  16th  April,  1857,  for  $32  50.     The 
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judgment  was  founded  on  a  note  for  $80,  which  was  given 
for  the  price  of  a  horse  ;  and  was  rendered  on  the  verdict 
of  a  jury.  On  the  21st  July,  J857,  the  appellant  filed  his 
petition  for  a  rehearing  in  the  case,  alleging  the  following 
facts  as  grounds  of  relief  :  "The  court  instructed  the  jury, 
on  the  trial,  that  although  they  might  believe  there  had  been 
a  breach  of  the  warranty,  and  that  the  horse  was  unsound 
at  the  time  of  the  sale  ;  yet,  if  they  believed  that  the  horse 
was  of  any  value  at  all,  they  must  find  for  the  plaintiff  to 
that  amount,  unless  the  defendant  had  returned  or  offered  to 
return  the  horse  to  Tucker,  or  had  tendered  to  said  Tucker 
the  actual  value  of  the  horse  before  suit  brought.  Peti- 
tioner states,  that  he  failed  to  prove  on  the  trial  either  a 
return  of  the  horse,  or  an  ofter  to  return  him,  or  a  tender 
of  any  amount  before  suit  brought ;  and  that  he  had  en- 
tirely forgotten  the  fact,  that  he  had,  through  his  attorneys, 
before  the  commencement  of  the  suit,  made  a  tender  in 
writing  of  twenty  dollars,  which  was  more  than  the  actual 
value  of  the  horse,  and  was  only  intended  to  buy  his  peace. 
Petitioner  had  entirely  forgotten  the  fact  at  that  time,  and 
the  circumstances  were  only  brought  to  his  mind  by  the 
accidental  discovery,  since  the  trial,  of  a  paper  which  had 
been  long  lost,"  &c.  "Petitioner  further  states,  that  on 
another  trial  he  can  prove,  by  one  C.  W.  Mitchell,  who  re- 
sides in  Texas,  that  petitioner  wrote  said  letter  to  Tucker, 
shortly  after  the  purchase  of  said  horse,  stating  that  the 
horse  was  unsound,  and  offering  to  return  him  to  said 
Tucker.  Said  Mitchell  moved  and  travelled  about  a  great 
deal  before  said  trial,  and  it  was  exceedingly  difficult  to 
ascertain  his  whereabouts,  so  as  to  obtain  his  testimony ; 
but  petitioner  has  learned,  since  said  trial,  where  said 
Mitchell  resides,  and  is  confident  that  he  can  procure  his 
testimony  on  another  trial."  The  court  sustained  a  de- 
murrer to  the  petition,  and  its  ruling  is  now  assigned  as 
error. 

WALKER  &  BRICKELL,  for  appellant. 

GOLDTHWAITE,  RlCE  &  SEMPLE,  COUtra 
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STONE,  J.  —  The  averments  of  the  petition  in  this  case 
do  not  make  out  a  case  of  surprise,  accident,  mistake,  or 
fraud,  without  fault  on  the  part  of  the  petitioner,  for  which 
section  2408  of  the  Code  makes  provision.  No  surprise 
or  fraud  is  alleged  ;  and  the  only  accident  or  mistake  as- 
serted is,  that  the  petitioner  had  entirely  forgotten  at  the 
trial  that,  before  suit  brought,  he  had,  through  his  attor- 
neys,  tendered  $20,  which  was  refused  ;  and  that  an  impor- 
tant witness  ofhis  "  moved  and  travelled  about  a  great  deal 
before  said  trial,  and  it  was  exceedingly  difficult  to  ascer- 
tain his  whereabouts,  so  as  to  obtain  his  testimony."  As 
to  the  alleged  tender,  it  is  claimed  that  the  petitioner  made 
it  through  his  attorneys  ;  yet  he  asserts  that  he  had  en- 
tirely forgotten  so  important  a  feature  in  his  defense.  This 
is  not  accident,  without  fault  on  his  part.  Moreover,  the 
tender  was  insufficient  in  amount,  as  shown  by  the  verdict. 
If  we  were  to  grant  a  rehearing,  on  the  ground  that  a 
witness  moved  and  travelled  about  a  great  deal,  so  that  it 
was  exceedingly  difficult  to  ascertain  his  whereabouts,  we 
apprehend  few  verdicts  would  stand.  The  law  exacts  dil- 
igence from  suitors;  and  if  necessary,  parties  must,  in  the 
preparation  of  their  causes,  combat  and  overcome  difficul- 
ties. —  Wliite  v.  Eyan,  31  Ala.  400  ;  Elliott  v.  Cook,  33  Ala. 
490  ;  Stewart  v.  Williams,  ib.  492. 

T       J  O!  3 

Judgment  affirmed. 
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HAEDAWAY  vs.  SEMMES. 


[BILL  m  EQUITY  FOR  FORECLOSURE  OF  MORTGAGE  AXD  INJUNCTION 

OF  ATTACHMENT  CREDITORS.] 

1,  Registration  of  mortgage  ;  respective  liens  of  mortgage  and  attachment. 
The  statute  which  declares  mortgages  ofpersonal  property  inoperative, 
as  against  creditors  and  purchasers  without  notice,  until  recorded, 
(Code,  $  1291,)  applies  to  a  mortgage  executed  in  another  State,  be- 
tween parties  who  are  non-residents  of  this  State,  if  the  property  has 
42 
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a  fixed  situs  here  at  the  time;  and  if  an  attachment  is  leried  on  the 
property  before  the  mortgage  is  left  in  the  proper  office  for  registra- 
tion, its  lien  is  superior  to  that  of  the  mortgage. 

APPEAL  from  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon.  JAMES  B.  CLARK. 

THE  bill  in  this  case  was  filed,  on  the  10th  November, 
1857,  by  Paul  J.  Semmes,  against  Robert  S.  Hardaway, 
John  McKay,  Ann  C.  Cook,  and  Edward  T.  Taylor ;  ask- 
ing the  foreclosure  of  a  mortgage  on  a  slave,  which  was 
executed  by  said  Edward  T.  Taylor  to  the  complainant, 
and  an  injunction  against  the  other  defendants,  who  had 
levied  attachments  on  the  slave  as  the  property  of  said 
Taylor.  The  mortgage  was  dated  the day  of  Sep- 
tember, 1856  j  was  executed  in  Muscogee  county,  Georgia, 
where  both  Semmes  and  Taylor  then  resided ;  and  was  filed 
for  registration,  in  the  office  of  the  probate  judge  of  Russell 
county,  Alabama,  on  the  llth  December,  1856.  The  bill 
alleged,  that  the  slave  was  in  Muscogee  county,  Georgia, 
at  the  time  the  mortgage  was  executed,  and  was  carried 
into  Russell  county,  Alabama,  some  time  in  November, 
1856  ;  but  the  defendant  Hardaway  insisted  in  his  answer, 
that  the  slave  was  in  Russell  county  at  the  date  of  the 
mortgage,  and  so  continued  up  to  the  levy  of  his  attach- 
ment, which  was  on  the  22d  November,  1856.  Hardaway 
demurred  to  the  bill,  for  want  of  equity,  and,  in  his  an- 
swer, insisted  on  the  priority  of  the  lien  of  his  attachment 
over  the  mortgage.  Decrees  pro  confesso  were  entered 
against  the  other  defendants.  The  slave  was  sold,  by  con- 
sent, under  an  order  of  court ;  and  the  proceeds  of  the 
sale  were  brought  into  court.  On  final  hearing,  on  plead- 
ings and  proof,  the  chancellor  rendered  a  decree  for  the 
complainant,  and  ordered  the  money  to  be  paid  over  to 
him,  holding  the  lien  of  his  mortgage  superior  to  that  of 
the  attachment.  From  this  decree  Hardaway  appeals,  and 
assigns  the  same  as  error. 

WM.  P.  CHILTON,  for  appellant. 
CLOPTON  &  LIGON,  contra. 
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A.  J.  WALKER,  C.  J. — Mortgages  of  personal  property 
are  by  statute  inoperative  "against  creditors  and  pur- 
chasers without  notice,"  until  they  are  recorded ;  unless 
the  property  is  brought  into  this  State  subject  to  the  in- 
cumbrance,  and  then  four  months  are  allowed  for  its  regis- 
tration.— Code,  •§>  1291.  If  the  property  conveyed  has  a 
fixed  situs  within  the  State  at  the  date  of  the  conveyance, 
the  mortgage  falls  within  the  influence  of  the  law,  although 
one  or  both  of  the  parties  may  reside  in  another  State. 
The  language  of  the  statute  is  broad  enough  to  compre- 
hend a  mortgage  of  personalty  within  the  State,  the  par- 
ties being  non-residents,  and  it  is  not  distinguishable  as  to 
the  policy  of  its  registration  from  mortgages  between  resi- 
dents. There  is,  therefore,  no  reason  for  excepting  the 
mortgage  in  this  case  from  the  operation  of  the  statute, 
on  account  of  the  non-residence  of  the  parties.  The  testi- 
mony clearly  proves,  that  the  slave  in  controversy  had  a 
fixed  situs  in  this  State  at  the  date  of  the  mortgage,  and 
had  had  for  some  months  before.  The  mortgage  was,  there- 
fore, inoperative  as  to  that  slave  against  creditors  and  pur- 
chasers without  notice,  until  it  was  registered. 

The  statute,  in  declaring  a  mortgage  inoperative  against 
creditors  until  it  is  registered,  dates  its  effective  existence 
as  to  them  from  the  registration.  A  creditor,  acquiring  a 
lien  before  that  time,  has  a  claim  superior  to  that  of  the 
mortgage,  and  against  him  the  mortgage  has  had,  in  the 
estimation  of  the  law,  no  existence.  Such  is  not  only 
the  clear  import  of  the  law,  but  this  court  has  fully  set- 
tled that  as  the  effect  of  a  statute  involving  a  kindred 
question. — Gordon  v.  Mead,  12  Ala.  247 ;  Wallis  v. 
Wiea  &  Ross,  10  Ala.  451 ;  De  Vendell  v.  Hamilton, 
27  ib.  156;  Pollard  v.  Cocke,  19  ib.  188;  Ohio  Life  Ins. 
&  Trust  Co.  v.  Ledyard,  8  ib.  866 ;  Daniells  v.  Sorrelles, 
9  ib.  436. 

The  word  "  creditors"  is  not  to  be  taken  with  a  qualifi- 
cation, and  understood  to  mean  "judgment  creditors." 
The  decision  that  the  phrase,  "  bona-fide  creditors,"  occur- 
ring in  the  redemption  statute,  means  judgment  creditors, 
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is  grounded  upon  reasoning  altogether  foreign  to  the  ques- 
tion here.  — Tlwmason  v.  Scales,  12  Ala.  309. 

We  regard  the  evidence  as  sufficiently  establishing  the 
correctness  and  consideration  of  at  least  one  of  the  debts, 
for  which  the  defendant  attached  the  mortgaged  slave. 
That  debt  is  more  than  sufficient  to  cover  the  entire  value 
of  the  slave,  or  the  proceeds  of  his  sale.  It  is,  therefore, 
unnecessary  to  discuss  the  question  as  to  the  proof  of 
any  other  debt. 

The  defendant's  attachment,  having  been  levied  upon  the 
slave  before  the  mortgage  was  delivered  to  the  probate 
judge  in  this  State  for  registration,  is  entitled  to  a  priority 
of  satisfaction  over  the  mortgage. 

The  points  decided  being  conclusive  of  this  case,  we 
need  not  consider  any  of  the  other  questions  argued  by 
counsel. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree 
must  be  here  rendered  dismissing  the  bill;  and  the  com- 
plainant must  pay  the  costs,  both  of  this  court,  and  the 
court  below. 


BELL  vs.  CHAMBERS. 
[STATUTORY  ACTION  AGAINST  OWNERS  OF  STEAMBOAT,  FOR  ix>ss  or 

SLAVE  TRANSPORTED  WITHOUT  WRITTEN  AUTHORITY.] 

1.  Error  without  injury  in  admission  of  evidence  prima  facie  inadmissible. 
The  admission  of  evidence  which,  when  offered,  is  prima  facie  inad- 
missible, is  cured  by  the  subsequent  introduction  of  the  necessary 
preliminary  proof. 

2.  Examination  of  defendant  as  witness  against  co-defendant, — When  one  of 
several  defendants  is  examined  as  a  witness  against  his  co-defendants, 
(Code,  $  2289,)  this  does  not  make  him  a  general  witness  in  the  cause, 
nor  authorize  his  co-defendants  to  cross-examine  him  as  to  any  matter 
of  defense  not  called  out  by  his  direct  examination. 

3.  Registration  of  ownership  of  steamboat. — In  an  action  against  the  own- 
ers of  a  steamboat,  as  registered  under  the  act  of  February  15,  1854, 
(Session  Acts,  J853-4,  p.  50,)  the  defendants  cannot  exonerate  them- 
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selves  from  liability  by  showing  a  change  of  ownership,  unless  such 
change  of  ownership  has  also  been  recorded  as  required  by  that 
statute. 

4.  Deposition ;  kow  taken. — Where  the  commissioner  certifies,  that  the 
witness,   having  read  over  the  answers  of  another    witness,  ''  did 
solemnly  swear  that  he  would  adopt  them,  but  the  steamboat,  on  which 
he  was  going  up  the  river,  left  before  he  could  subscribe  them,"  the 
deposition  cannot  be  read  in  evidence. 

5.  Statutory  liability  of  miners  of  steamboat,  for  loss  of  slave  transported 
without  master's  written  authority.— It  is  a  complete  defense  to  a  statu- 
tory action  against  the  owners  of  a  steamboat,  for  the  loss  of  a  slave 
who  was  transported  on  their  boat  without  the  written  authority  of 
the  master,  (Code,  §  1010,)  that  the  slave  ''was  a  white  man  in  all  and 
every  appearance,  and  woHild  be  so  received  and  treated  wherever  he 
might  go,  without  suspicion,  where  he  was  unknown,  and  that  the 
defendants  and  their  agents  had  no  knowledge  or  suspicion  of  his 
being  a  slave." 

6.  Same  ;  counsel  fees  recoverable  as  part  of  damages. — In  such  action,  the 
plaintiff's  counsel  fees  are  recoverable  as  a  part  of  the  "reasonable 
expenses  attending  the  prosecution  of  the  suit." 

*»isj  •'.'if  --.'i'li.*  i»Jt»nr?:t/    :•,    f-;i;i  ?ttjslti  ;>!>.'"*  }it;1    >  <il*   ,rJ.  »-ij.''K^ 

APPEAL  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  C.  W.  RAPIER. 


THIS  action  was  brought  by  John  A.  Chambers,  against 
Thomas  D.  Bell  and  others,  as  owners  of  the  steamboat  J. 
M.  Brown,  to  recover  damages  for  the  loss  of  a  slave  who 
was  transported  on  the  defendants'  said  steamboat  without 
the  written  authority  of  the  plaintiff;  and  was  commenced 
on  the  30th  July,  1860.  The  defendants  pleaded  "the 
general  issue,"  and  issue  was  joined  on  that  plea.  On  the 
trial,  as  the  bill  of  exceptions  states,  "for  the  purpose  of 
proving  the  ownership  of  the  said  steamboat,  the  plaintiff 
offered  in  evidence  a  transcript  from  the  probate  court  of 
Mobile,  filed  under  the  act  approved  February  15,  1854, 
setting  out  the  names  of  the  owners  at  that  time.  This 
was  objected  to  as  evidence  against  any  of  the  defendants 
except  Bell,  by  whom  the  affidavit  was  made,  on  the  ground 
that  his  agency  or  authority  to  make  the  affidavit  of  owner- 
ship was  not  proved.  The  objection  was  overruled,  and 
the  defendants  excepted.  The  plaintiff  afterwards  intro- 
duced said  Bell  as  a  witness  against  his  co-defendants,  under 
section  2289  of  the  Code.  This  was  objected  to  by  the 
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other  defendants,  on  the  ground  that  it  was  not  legal  in 
this  form  of  action,  and  that  there  was  evidence  against 
him.  The  court  overruled  the  objection,  and  the  said  de- 
fendants excepted." 

"The  plaintiff  asked  said  Bell,  whether  the  defendants 
were  in  fact  the  owners  of  said  boat  at  the  time  he  made 
said  affidavit ;  and  the  witness  answered,  that  they  were. 
Plaintiff  then  asked  him,  whether  he  was  authorized  by 
the  other  defendants  to  act  for  them,  as  their  agent,  in 
making  said  statement  and  affidavit ;  and  he  answered,  that 
he  was.  Defendants'  counsel  then  asked  him,  who  were 
the  owners  of  the  boat  at  the  time  the  mischief  complained 
of  was  done.  The  plaintiff  objected  to  this  question,  on 
the  ground  that  the  witness  could  not  be  examined  gener- 
ally by  his  co-defendants,  as  this  would  make  him  a  witness 
for  them,  while  the  Code  made  him  a  witness  only  for  the 
plaintiff.  The  court  sustained  the  objection,  and  refused 
to  let  the  witness  be  examined  except  on  the  point  inquired 
of  by  the  plaintiff — that  is,  as  to  the  agency  and  ownership 
at  the  time  the  affidavit  was  made  ;  to  which  the  said  de- 
fendants excepted,  The  said  defendants  proposed,  also,  to 
ask  said  Bell  other  questions,  as  to  the  value  of  the  slave, 
and  the  liabilities  of  the  parties  ;  all  of  which  the  court 
refused  to  allow,  on  the  ground  above  stated  ;  to  which 
several  rulings  the  defendants  excepted. 

"The  plaintiff  had  taken  the  deposition  of  one  Moore, 
which  was  on  file,  and  which  the  defendants  offered  to 
read.  The  plaintiff  objected,  on  the  ground  that  it  was 
insufficiently  taken,  was  not  subscribed,  and  was  not  prop- 
erly verified  by  the  deponent.  The  objections  were  over- 
ruled, and  the  defendants  excepted."  The  deposition  re- 
ferred to  purports  to  set  out  the  answers  of  the  witness  to 
the  interrogatories  and  cross-interrogatories,  but  is  not  sub- 
scribed by  him ;  and  the  certificate  of  the  commissioner  states, 
that  said  witness,  "after  having  read  over  the  answers  of  E, 
H.  Baldwin,  did  solemnly  swear  that  he  would  adopt  them, 
but  the  steamboat,  on  which  he  was  going  up  the  river,  left 
before  be  could  subscribe  them  after  1  had  written  them  off." 
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"The  plaintiff  offered  to  prove  what  were  reasonable 
fees  for  his  counsel  for  attending  to  this  case,  as  a  part  of 
his  right  to  recover.  The  defendants  objected  to  this  evi- 
dence ;  the  court  overruled  their  objection,  and  they  ex- 
cepted.  The  plaintiff  then  proved  the  ownership  of  the 
negro,  and  his  value  ;  and  offered  evidence  tending  to  show 
that  he  was  transported  on  said  boat,  and  was  lost  during 
her  passage  up  the  river.  The  defendants  then  offered  evi- 
dence tending  to  show,  that  the  man  alluded  to  as  being  lost 
from  said  boat,  was  a  white  man  in  all  and  every  appear- 
ance, was  recognized  and  treated  as  a  white  man,  had  hired 
himself  on  board  as  such,  slept  in  the  white  apartments  with 
the  white  people,  and  could  not  be  taken  for  a  slave  by 
any  one  not  knowing  the  fact.  This  evidence  was  objected 
to  by  the  plaintiff,  but  was  admitted  by  the  court,  for  the 
purpose  of  showing  that  the  person  alluded  to  was  not  a 
negro,  and  could  not  be  a  slave,  and,  from  the  description, 
could  not  be  the  identical  man  claimed  by  the  plaintiff; 
but  restricted  it  to  these  purposes,  and  refused  to  allow  it 
as  an  excuse,  or  justification,  or  for  any  such  purpose  ;  to 
all  of  which  the  defendants  excepted." 

The  defendants  requested  the  court  to  instruct  the  jury, 
among  other  things,  "that  if  the  boy  was  in  fact  a  white 
man  in  all  and  every  appearance,  and  would  be  so  received 
and  treated  wherever  he  might  go,  without  suspicion,  where 
he  was  unknown,  and  the  defendants  and  their  agents  had 
no  knowledge  or  suspicion  of  his  being  a  slave,  they  must 
find  for  the  defendants."  The  court  refused  this  charge, 
and  the  defendants  excepted  to  its  refusal. 

The  several  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved,  are  now  assigned  as  error. 

DARGAN  &  TAYLOR,  for  appellant. 
GrEO.  N.  STEWART,  contra. 

STONE,  J.— We  deem  it  unnecessary  in  this  case  to  de- 
cide, whether  or  not  the  transcript  from  the  registry  of 
ownership  in  the  probate  court  of  Mobile,  made  on  the  re- 
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port  and  affidavit  of  Bell,  was  or  was  not  evidence  against 
the  other  defendants  in  the  case.  The  defendant  Bell  was 
afterwards  introduced  by  the  plaintiff,  as  a  witness  against 
his  co-defendants,  and  testified,  that  he  was  the  agent  of 
the  owners,  authorized  to  make  the  report  and  affidavit; 
and  that  the  persons  therein  named  were  at  the  time  the 
owners  of  the  steamboat  J.  M.  Brown.  Hence,  whether  the 
evidence,  when  offered,  was  or  was  not  admissible  against 
the  other  defendants,  there  can  be  no  question  of  its  ad- 
missibility  after  Bell  had  testified.  The  error,  if  any,  was 
cured  by  his  testimony. — Shepherd's  Digest,  -568,  §  8'); 
Pamph.  Acts,  1853-4,  p.  50. 

[2.]  The  right  of  plaintiff  to  introduce  Bell  as  a  wit- 
ness against  his  co-defendants,  is  plainly  and  explicitly  con- 
ferred by  the  statute. — Code,  §  2289.  It  is  equally  clear 
that  the  introduction  of  this  witness  by  the  plaintiff  did 
not  constitute  him  a  general  witness  in  the  cause.  It  was 
not  permissible  for  the  defendants  to  examine  him  on  any 
matter  of  defense  not  called  out  by  the  plaintiff  in  his  ex- 
amination.— Hurter  &  Hillv.  Buford,  in  manuscript ;  Eaton 
v.  KirJcman,  35  Ala.  272.  *  »rfj 

[3.]  The  inquiry,  whether  or  not  there  had  been  a 
change  of  ownership  of  the  steamboat  J.  M.  Brown,  be- 
tween the  time  of  the  registration  aforesaid,  and  the  loss  of 
the  slave  sued  for,  unless  a  statement  of  such  -change  had 
also  been  made  out,  sworn  to  and  filed,  as  the  statute  re- 
quires, was  wholly  immaterial.  The  owners  reported  on 
oath  to  the  probate  court,  must  be,  as  to  all  liabilities  to 
the  public,  conclusively  regarded  as  the  owners,  until  they 
exonerate  themselves  in  the  manner  pointed  out  by  the 
statute. — Acts  of  1853-4,  p.  50. 

[4.]  The  circuit  court  did  not  err  in  excluding  the  im- 
perfectly taken  deposition  of  the  witness  Moore. 

[5.]  "The  defendants  offered  evidence  tending  to  show* 
that  the  man  alluded  to  as  being  lost  from  the  boat,  was  a 
white  man  in  all  and  every  appearance,  was  recognized  and 
treated  as  a  white  man,  had  hired  himself  on  board  as  such, 
slept  in  the  white  apartments  with  the  white  people,  and 
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could  not  be  taken  for  a  slave  by  any  one  not  knowing  the 
fact."  The  court  received  this  evidence  for  a  qualified  pur- 
pose, namely,  "for  the  purpose  of  showing  that  the  person 
alluded  to  was  not  a  negro,  and  could  not  be  a  slave,  and, 
from  the  description,  was  not  the  identical  man  claimed  by 
plaintiff;  but  restricted  it  to  these  purposes."  Several 
charges  were  also  asked  on  this  feature  of  the  case,  one  of 
which  was  in  the  following  terms  :  "That  if  the  boy  was 
in  fact  a  white  man  in  all  and  every  appearance,  and  would 
be  so  received  and  treated  wherever  he  might  go,  without 
suspicion,  where  he  was  unknown,  and  the  defendants  and 
their  agents  had  no  knowledge  or  suspicion  of  his  being 
a  slave,  they  must  find  for  defendants."  This  charge  was 
refused. 

This  question  is  not  free  from  difficulty.  The  statute 
imperatively  imposes  the  penalty  "on  any  railroad  com- 
panies, the  master  or  owner  of  any  steamboat  or  vessel,  in 
which  a  slave  is  transported  or  carried,  without  the  written 
authority  of  the  owner  or  person  in  charge  of  said  slave." 
Code,  $  1010.  Under  the  well  established  legal  maxim, 
partus  sequitur  ventrem,  a  person  may  be  a  slave,  and  yet 
so  far  removed  from  the  African  stock,  as  to  leave  no  trace 
of  its  blood  or  color.  On  the  other  hand,  it  is  well  settled, 
that  color  raises  the  presumption  of  status.  A  white  per- 
son is  presumed  to  be  free  ;  and,  in  all  communities  where 
African  slavery  exists,  a  black  person  is  presumed  to  be  a 
slave. — Hudgins  v.  Wright,  1  Hen.  &  Munf.  139  ;  Hook  v. 
Pagee,  2  Munf.  384  ;  Gentry  v.  McMinnis,  3  Dana,  3S2  ; 
Gatliffe  v.  Rose,  8  B.  Mon.  632  ;  Cobb  on  Slavery,  §§  68-9  ; 
Fox  v.  Lambron,  3  Halst.  277;  Scott  v.  Williams,  I  Dev. 
376;  1  Phil.  Ev.  (Cow.  &  Hill's  Notes,  4th  ed.)  603, 
665,  822. 

Section  1010  of  the  Code  is  highly  penal  in  its  terms ; 
and  we  do  not  think  the  case  supposed  in  the'charge  copied 
above,  is  within  the  spirit  of  the  statute.  To  hold  it 
within  the  statute,  might  cast  on  railroads,  owners  of  steam- 
boats, &c.,  liabilities  in  cases  where  the  greatest  diligence, 
short  of  requiring  proof  of  freedom  in  every  case,  could  not 
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bear  them  harmless.  To  lay  down  a  rule  which  leads  to 
results  so  revolting  to  all  our  notions  of  propriety,  is  cer- 
tainly going  far  beyond  anything  the  legislature  ever  con- 
templated. We  therefore  hold,  that  the  charge  copied 
above  should  have  been  given. — I  Black.  Com.  91. 

In  what  we  have  said  above,  we  do  not  wish  to  be  un- 
derstood as  passing  upon  the  sufficiency  of  the  evidence  in 
this  case.  That  is  a  question  for  the  jury.  Nor  do  we 
wish  to  relieve  officers  and  agents  of  railroads  and  vessels 
from  a  diligent  exercise  of  watchfulness  and  scrutiny  of 
persons  who  seek  transportation  at  their  hands.  All  we 
now  affirm  is,  that  when  a  case  is  brought  within  the  facts 
supposed  in  the  charge  we  are  considering,  the  spirit  of  sec- 
tion 1010  of  the  Code  has  not  been  violated. 

The  circuit  court  erred  in  not  receiving  the  evidence 
offered,  without  restriction  ;  and  in  not  giving  the  charge 

asked. 

[  6.  ]     But    there  was  no   error  in   allowing  proof  of 

the  value  of  plaintiff's  counsel  fees  in  this  action.  The 
statute  expressly  gives  the  right  to  recover  all  reasonable 
expenses  attending  the  prosecution  of  the  suit ;  and  coun- 
sel fees  are  certainly  expenses  attending  the  prosecution  of 
the  suit.— Code,  §  1010. 

The  question  raised  on  the  right  to  examine  the  witness 
who  came  in  after  both  sides  had  announced  their  testimony 
closed,  need  not  be  decided,  as  the  question  will  not  prob- 
ably be  again  presented  in  its  present  form. 

Reversed  and  remanded. 


LIGHTFOOT  vs.  RUPERT  &  McCLELLAND. 

L GARNISHMENT  ON  JUDGMENT.] 

1.  Liability  of  trustee  as  garnishee.— Where  the  answer  of  a  garnishee 
states,  that  he  is  the  trustee  in  a  deed  of  trust  executed  by  the  defend- 
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ant, — the  validity  of  which  is  not  assailed  for  fraud,  aud  which  pro- 
vides for  the  conversion  of  the  assets  into  money,  the  payment  of  cer- 
tain preferred  creditors,  and  the  distribution  of  the  residue  among  all 
the  other  creditors  equally ;  that  he  has  paid  the  preferred  debts,  and 
that  the  balance  remaining  in  his  hands  is  not  sufficient  to  satisfy  in 
fall  the  unpreierred  debts, — no  judgment  can  be  rendered  against  him 
on  the  answer,  although  he  does  not  specify  the  names  of  any  of  the 
unpaid  creditors. 

APPEAL  from  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  PORTER  KING. 


THE  appellees  in  this  case  obtained  a  judgment  against 
Gr.  Stringer  &  Co.,  on  the  16th  April,  1850,  and,  on  the 
16th  October.  1852,  summoned  the  appellant,  by  process 
of  garnishment,  as  the  debtor  of  said  Stringer  &  Co.  The 
garnishee  appeared,  and  filed  a  written  answer  on  the  21st 
April,  1853,  in  the  following  words  :  "Said  GK  Stringer  & 
Co.  made  a  deed  of  trust,  on  the  31st  January,  1 848,  to  this 
respondent  and  W.  S.  Kyle  as  trustees,  which  was  duly 
acknowledged,  recorded,"  &c.,  and  a  copy  of  which  was 
made  an  exhibit  to  his  answer.  "Respondent  states,  that 
unless,  in  judgment  of  law,  he  is  indebted  to  said  Stringer 
&  Co.  on  the  facts  growing  out  of  said  deed,  and  on  the 
legal  construction  of  said  deed,  then  he  is  not  indebted  to 
said  Stringer  &  Co.,"  &c.  "  Said  deed  shows  all  that  re- 
spondent ever  received  from  said  Stringer  &  Co.,  and  in 
what  it  consisted ;  and  aside  from  it  respondent  has 
nothing  of  theirs  in  his  hands.  Said  deed  was  destroyed  by 
fire,  in  June,  1852,  together  with  all  the  notes  which  had 
been  paid  oft,  and  the  cash  book  kept  by  the  person  who 
was  employed  to  keep  the  accounts  ;  and  respondent  is 
therefore  unable  to  state  an  account-current  between  him- 
self and  said  trust  fund.  The  funds  collected  by  respond- 
ent under  said  deed,  to  the  amount  of  some  four  or  five 
thousand  dollars,  according  to  the  best  of  his  recollection, 
were  applied  to  the  payment  of  the  creditors  preferred  in 
said  deed  before  the  service  of  the  garnishment  in  this 
case ;  but,  since  that  time,  he  has  paid  out  nothing  to  any 
one,  and  has  held  all  the  means  he  then  had  in  hand  subject 
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to  the  judgment  of  the  court.  After  paying  the  preferred 
creditors,  respondent  applied  the  funds,  pro  rata,  to  the  pay- 
ment of  the  general  creditors  not  preferred  in  the  deed. 
This  was  done,  as  the  means  were  realized,  until  the  ser- 
vice of  the  garnishment.  The  general  indebtedness  of 
said  Stringer  &  Co.,  not  preferred  in  the  deed,  amounts  to 
about  ten  thousand  dollars ;  and  some  of  them  are  now 
claiming  their  distributive  share  of  the  fund.  William 
Douglass  &  Co*  of  Wetumpka,  have  a  debt  of  about  seven- 
teen hundred  dollars,  on  which  they  claim  their  pro-rata 
share.  In  executing  the  trust,  selling  the  goods,  and  col- 
lecting the  debts,  the  trustees  were  compelled  to  incur  ex- 
penses, which  respondent  claims  a  right  to  retain,  together 
with  a  reasonable  compensation  for  his  trouble.  The  means 
in  his  hands,  after  allowing  his  expenses  as  stated,  will  not 
exceed  seven  hundred  dollors  ;  and  this  balance,  when  col- 
lected, respondent  will  hold  ready  to  apply  as  the  court 
may  direct,"  &c. 

At  the  spring  term,  1856,  a  citation  was  ordered  to  Wil- 
liam Douglass  &  Co.,  to  appear  and  contest  with  the  plain- 
tiffs their  right  to  the  funds  in  the  hands  of  the  garnishee ; 
but  the  record  does  not  show  that  they  ever  appeared.  At 
the  September  term,  1858,  the  garnishee  filed  the  following 
supplemental  answer  :  "The  amount  of  assets  conveyed  to 
respondent  by  said  deed  of  trust,  and  now  in  his  hands, 
with  interest  thereon,  is  about  seventeen  hundred  dollars  ; 
of  which  amount,  about  five  hundred  and  forty  dollars,  in- 
cluding interest,  is  a  debt  due  from  his  co-trustee,  W.  S. 
Kyle,  or  rather  from  his  estate,  a  part  of  which  was  due  at 
the  execution  of  said  deed,  and  the  balance  has  been  con- 
tracted since  ;  none  of  which  has  ever  been  received  by 
garnishee,  and  for  which  he  insists  he  is  not  liable.  Re- 
spondent is  also  entitled  to  a  credit,  for  his  individual  servi- 
ces and  expenses  in  the  execution  of  said  trust,  of  three 
hundred  and  six  dollars ;  which  leaves  the  sum  of  eight 
hundred  and  fifty-four  dollars  now  in  his  hands.  There  are 
still  outstanding  against  said  Stringer  &  Co.  about  $9,773, 
on  which  nothing  has  been  paid.  These  were  all  debts  ex- 
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isting  at  the  execution  of  said  deed,  and  $7,132  28  of 
the  same  is  now  in  judgment  against  said  defendants.  Re- 
spondent  submits  to  the  court,  whether  said  money  is  sub- 
ject to  this  garnishment,  or  to  be  distributed  among  saicf 
creditors." 

The  court  rendered  judgment  against  the  garnishee,  for 
eight  hundred  and  fifty-four  dollars  ;  to  which  he  excepted, 
and  which  he  now  assigns  as  error. 

L.  E.  PARSONS,  for  appellant. 
N.  S.  GRAHAM,  contra. 

A.  J.  WALKER,  C.  J.— The  deed  of  trust,  which  is  not 
assailed  for  fraud,  vested  in  the  trustee  the  assets  conveyed, 
for  the  purposes  therein  specified.  Those  purposes  were, 
the  conversion  of  the  assets  into  money,  and  the  payment 
first  of  certain  preferred  creditors,  and  afterwards  the  dis- 
tribution of  the  balance  among  the  creditors  generally. 
The  answer  of  the  garnishee  shows,  that  the  preferred 
debts  have  been  paid,  that  a  balance  remains  in  his  hands, 
and  that  it  is  insufficient  to  satisfy  the  unpreferred  credit- 
ors of  the  grantor.  The  purposes,  therefore,  for  which  the 
trust  was  created,  were  not  accomplished ;  and  after  the 
execution  of  the  trust,  there  neither  is,  nor  will  be,  a  sur- 
plus in  the  hands  of  the  trustee.  The  trustee  is,  therefore, 
not  indebted  to  the  plaintiffs'  judgment  debtor  in  any  sum 
which  could  be  recovered  by  action  at  law,  and  no  judg- 
ment could  properly  be  rendered  against  him  as  a  garnishee. 
Price  v.  Masterson,  35  Ala.  483. 

If  the  answer  is  objectionable,  on  account  of  its  failure 
to  disclose  the  names  of  the  creditors  who  were  to  be  paid 
from  the  trust  fund,  it  was  no  reason  why  a  judgment 
against  the  garnishee  should  be  rendered  on  the  answer. 
Before  a  judgment  can  be  rendered  on  an  answer,  there 
must  be  a  distinct  admission  of  a  debt  due,  or  to  become 
due. — Price  v.  Thompson,  11  Ala.  875  ;  Powetiv.  Sammons, 
31  Ala.  552.  The  answer  here  contains  no  such  admission. 

Reversed  and  remanded. 
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MOORE  vs.  MADISON  COUNTY. 
[ACTION  ON  OFFICIAL  BOND  OF  COUNTY  TREASURER.] 

L  Liability  of  county  treasurer  and  sureties  on  official  bond. — Where  a 
connty  treasurer  is  re-elected  several  successive  terms,  the  sureties  on 
his  official  bond  for  any  one  term  are  responsible  for  money  converted 
by  him  during  that  term,  whether  received  during  the  term,  or  re- 
maining in  his  hands  at  the  expiration  of  the  preceding  term ;  but, 
where  his  receipt  of  money  during  the  term  is  shown,  and  there  is  no 

'  evidence  of  any  conversion  of  it  during  the  term,  he  may  discharge 
himself  by  proof  of  disbursements  after  the  expiration  of  the  term. 

2.  Conclusiveness  of  report  of  examining  committee. — The  report  of  an  ex- 
amining committee,  appointed  under  the  act  of  1822,  (Clay's  Digest, 
580,  $  28,)  which  shows  a  balance  in  favor  of  the  county  treasurer, 
and  which  is  approved  by  the  commissioners'  court,  is  no  bar  to  a  sub- 
sequent action  on  the  official  bond  of  the  county  treasurer. 

APPEAL  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  JOHN  GILL  SHORTER. 

THIS  action  was  brought  by  the  appellee,  against  Ben- 
jamin T.  Moore  and  John  H.  Lewis;  was  founded  on  said 
Moore's  official  bond  as  county  treasurer  of  Madison,  and 
was  commenced  on  the  16th  January,  1 854.  The  defend- 
ants pleaded  the  general  issue,  with  leave  to  give  in  evi- 
dence any  special  matter  of  defense.  At  the  August  term, 
1857,  by  agreement  of  record,  the  matters  in  controversy 
were  referred  to  the  arbitrament  of  Isaiah  Dill,  "upon  the 
following  terms  and  principles:  Said  Dill  shall  take  and 
state  an  account,  charging  the  defendants  with  all  sums  of 
money  received  by  said  Moore,  as  county  treasurer,  during 
the  period  covered  by  the  bond  in  suit,  and  with  all  sums 
with  which  he  may  be  legally  chargeable  in  consequence 
of  any  and  all  acts  of  omission  and  commission  during  that 
period,  and  crediting  him  with  all  sums  lawfully  paid  out 
or  disposed  of  by  him  during  the  same  period ;  and  shall 
report  the  result  to  the  court,  as  his  award.  But,  in  sta- 
ting the  account,  and  making  up  his  award,  the  arbitrator 
shall  give  the  defendants  the  full  legal  benefit  of  all  legal 
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settlements  made  by  him  with  the  commissioners'  court, 
and  of  any  and  all  other  defenses  of  which  he  would  be 
allowed  the  benefit  on  a  trial  in  the  circuit  court ;  it  being 
the  intention  of  this  agreement,  that  all  evidence  which 
would  be  legal,  and  every  fact  which  would  be  available 
to  either  party  in  the  circuit  court,  shall  be  admissible  be- 
fore the  arbitrator,  and  have  the  same  effect  as  if  the  cause 
was  tried  in  the  circuit  court ;  and  neither  party  waives  by 
this  agreement  any  right  which  he  would  have  if  the  cause 
was  tried  in  that  court.  In  taking  said  account,  the  arbi- 
trator shall  decide  all  questions  presented  on  legal  princi- 
ples, and  note  the  same  in  his  report  when  desired  by  either 
party;  and  all  questions  so  reported  shall  be  open  for  re- 
vision by  the  court,  and  shall  be  so  revised  and  decided, 
at  the  desire  of  either  party,  on  the  coming  in  of  the  re- 
port. If  the  decision  of  the  court  on  any  question  be  ad- 
verse to  the  decision  of  said  arbitrator,  the  award  shall,  in 
that  respect,  and  to  that  extent,  be  referred  back  to  him 
for  correction.  In  all  other  respects,  the  award  shall  be 
final,  and,  when  corrected  as  above,  shall  be  made  the  judg- 
ment of  the  court.  The  action  of  the  court  on  said  award 
is  to  be  subject  to  revision  or  appeal." 

On  the  hearing  before  the  arbitrator,  the  plaintiff  read 
in  evidence  the  bond  on  which  the  suit  was  founded,  which 
was  dated  the  5th  February,  1835,  and  conditioned  that 
the  said  Moore  "shall  well  and  truly  perform  and  execute 
the  duties  of  the  said  office  of  county  treasurer,  and  shall 
also  account  for  and  pay  over,  according  to  law,  all  moneys 
and  county  funds  that  may  come  into  his  hands  as  such, 
duly  and  faithfully";  and  proved  that  said  Moore  was  re- 
appointed  connty  treasurer  on  the  5th  February,  1S38,  and 
continued  to  act  as  such  treasurer  until  the  5th  December, 
1842.  The  arbitrator  rejected  all  the  evidence  offered  by 
the  plaintiff,  showing  the  receipt  of  money  by  said  Moore, 
at  different  times,  between  the  5th  February,  1835,  and 
the  16th  January,  1838,  on  the  ground  that  the  statute  of 
limitations  of  sixteen  years  was  a  bar  as  to  those  items; 
and  he  also  rejected  the  defendant's  evidence  of  disburse- 
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ments  made  during  the  same  period.  The  plaintiff  proved 
that,  on  the  23d  January,  1838,  the  tax-collector  of  the 
county  paid  to  Moore,  as  county  treasurer,  the  sum  of  five 
hundred  dollars.  The  defendant  then  offered  to  prove  pay- 
ments and  disbursements,  made  by  said  Moore,  as  county 
treasurer,  between  the  5th  February,  1838,  and  the  1st 
January,  1839,  amounting  to  about  one  thousand  dollars; 
"  which  was  refused  to  be  allowed,  because  the  said  Moore 
entered  on  a  new  term  of  office  as  treasurer  on  the  5th 
February,  1838,  and  executed  a  new  bond,  with  other  and 
different  sureties ;"  and  to  this  decision  of  the  arbitrator 
the  defendants  excepted. 

The  defendants  read  in  evidence,  "as a  bar  to  this  suit," 
from  the  records  of  the  commissioners'  court  of  the  county, 
several  entries,  showing  that,  on  the  15th  April,  1844,  the 
report  of  three  commissioners,  who  had  been  previously 
appointed  by  that  court  to  examine  the  accounts  of  the 
county  treasurer,  was  approved,  and  ordered  to  be  re- 
corded ;  that  said  commissioners  reported  a  balance  of  over 
five  hundred  dollars  as  being  due  to  said  Moore  on  settle- 
ment of  his  accounts ;  and  that  the  court  made  an  order, 
directing  his  successor  to  pay  him  the  balance  so  reported 
in  his  favor.  The  arbitrator  held,  that  this  was  not  a  bar 
to  the  action. 

The  arbitrator,  in  his  award,  reported  a  balance  of  twelve 
hundred  and  eighty  dollars  in  favor  of  the  plaintiff,  being 
the  item  of  five  hundred  dollars  above  mentioned,  with  in- 
terest thereon;  and  his  award  was  confirmed  by  the  court, 
and  entered  up  as  its  judgment.  There  is  no  bill  of  excep- 
tions in  the  record  ;  but  the  minute-entry  recites,  that  each 
party  excepted  to  the  ruling  ot  the  court  in  confirming  the 
award.  From  this  judgment  the  defendant  Moore  appeals, 
and  here  assigns  the  same  as  error,  together  with  several 
rulings  to  which  he  reserved  exceptions  before  the  arbi- 
trator. 

S.  D.  J.  MOORE,  for  appellant. 
R.  C.  BEICKELL,  contra. 
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STONE,  J. — The  undisputed  facts  in  this  case  show, 
that,  shortly  before  the  expiration  of  the  term  of  office 
covered  by  the  bond  which  is  the  foundation  of  this  suit, 
Mr.  Moore  received  a  sum  of  money,  which  had  not  been 
disbursed  at  the  time  of  his  re-appointment.  There  is  no 
evidence  in  the  record,  that,  during  that  time,  he  had  con- 
verted that  sum  of  money,  nor.  in  fact,  that  he  ever  did 
convert  it;  unless  a  conversion  can  be  inferred  from  the 
fact  of  its  reception,  and  the  absence  of  proof  of  its  dis- 
bursement during  that  term. 

Mr.  Moore  held  the  office  of  county  treasurer  of  Madison 
for  several  consecutive  terms.  At  the  end  of  the  term, 
during  which  he  is  charged  with  having  committed  the 
present  default,  he  was  re-elected,  and  thus  became  his  own 
successor.  Whatever  funds  he  may  have  held  at  the  end 
of  his  first  term,  it  was  his  duty,  under  his  second  election, 
to  hold,  subject  to  proper  debts  and  orders  against  the 
treasury.  He  was,  by  law,  made  the  custodian  of  the 
funds;  and  merely  retaining  them  until  it  became  his  duty 
to  pay  them  out  on  debts  or  orders,  could  not  constitute 
him  a  defaulter.  In  truth,  the  law  cast  on  him  the  duty 
of  holding  the  funds,  until  after-accruing  liabilities  should 
require  their  disbursement.  It  was  early  ruled  in  this 
court,  that  when  a  county  treasurer  has  held  the  office  for 
two  or  more  terms,  the  liabilities  of  the  sureties  on  the 
second  bond  are  not  necessarily  limited  to  moneys  which 
came  to  the  hands  of  their  principal  after  they  became  his 
sureties  ;  but  that  for  moneys  held  by  him  at  the  time  they 
executed  their  bond,  they  are  equally  liable,  if  he  after- 
wards commit  default  in  respect  of  them.  This,  we  think, 
results  necessarily  from  the  fact,  that  the  treasurer  is  made 
the  custodian  of  the  county  funds. — See  Townsend  v. 
Everett,  4  Ala.  607-11  ;  Clay's  Digest,  578-9,  §§  35,  17; 
<*'  Toulmin's  Digest,  758,  §  5. 

The  primary  court  clearly  erred  in  restricting  Mr.  Moore's 
proof  to  disbursements  made  by  him  during  the  term  in 
which  they  were  received ;  that  being  the  only  term  cov- 
ered by  the  bond  in  suit.     He  should  have  been  allowed 
43 
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to  prove  after-paytnents,  as  tending  to  rebut  the  evidence 
of  default  charged.  If  the  funds  were  converted  during 
the  term  covered  by  this  bond,  no  matter  when  received, 
the  treasurer  and  these  sureties  are  liable  for  it.  But,  if 
there  be  no  evidence  of  conversion  during  this  term,  the 
present  sureties  cannot  be  held  accountable  for  funds  held 
over,  or  for  conversions  after  the  period  of  their  bond  has 
expired. 

[2.]  We  do  not  think  the  report  of  the  examiners,  ap- 
pointed under  the  3d  section  of  the  act  of  1822,  (Clay's 
Digest,  580,  §  28,)  can  operate  a  bar  to  this  suit.  The 
statute  asserts  no  such  purpose,  and  we  can  perceive  no 
good  reason  for  engrafting  upon  it  a  feature  so  important. 

Reversed  and  remanded. 

R«  W.  WALKER,  J.,  having  been  of  counsel,  not  sitting. 


SEGREST  vs.  SEGREST'S  HEIRS. 

[BILL  IN  KQUITY  FOR  FORECLOSURE  OF  EQUITABLE  MORTGAGE.] 

L  Extension  of  time  for  payment  of  mortgage  debt ;  dismissal  generally,  and 
tirithout  prejudice. — Where  a  mortgagor  files  a  bill  to  redeem,  and  is 
allowed  a  day  fof  the  payment  of  the  money  into  court,  bnt  fails  to 
make  the  payment  within  the  time  prescribed  by  the  decree,  without 
any  fraud,  accident,  or  mistake,  the  chancellor  is  not  bound  to  extend 
the  day  of  payment,  but  may  dismiss  the  bill;  nor  is  there  any  rule 
which  requires,  in  svtch  casej  that  the  dismissal  shall  be  without  pre-> 
judice. 

APPEAL  from  the  Chancery  Court  of  Maoon. 
Heard  before  the  Hon.  JAMES  B*  CLARK. 

THE  bill  in  this  case  was  filed,  on  the  9th  January,  1800, 
by  David  Segrest,  against  the  personal  representative  and 
heirs-at-law  of  his  deceased  brother,  Reuben  Segrest,  Ab- 
salom Eady  and  wife,  and  Jesse  P.  Felts  and  wife;  and 
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sought  to  redeem  a  tract  of  land,  which  the  complainant 
purchased  from  said  Eady  and  wife  on  the  21st  November) 
1855,  and  which  was  afterwards  conveyed,  at  his  instance, 
by  said  Felts  and  wife,  who  had  the  legal  title,  to  said 
Reuben  Segrest,  since  deceased,  who  advanced  for  the  com- 
plainant a  portion  of  the  purchase-money.  Decrees  pro 
confesso  were  regularly  entered  against  Eady  and  wife, 
and  Felts  and  wife.  An  answer  was  filed  by  the  other 
defendants,  denying  all  knowledge  of  the  alleged  mortgage, 
and  requiring  strict  proof  thereof.  At  the  November  term, 
1860,  on  hearing  on  pleadings  and  proof,  the  chancellor 
held  the  complainant  entitled  to  relief,  and  ordered  the 
master  to  take  an  account  of  the  mortgage  debt.  At  the 
May  term,  lS61r  the  master's  report  was  confirmed  ;  and 
the  chancellor  rendered  a  degree,  requiring  the  complainant 
to  pay  into  court,  by  the  first  day  of  the  next  term,  the 
amount  reported  to  be  due  on  the  mortgage  debt ;  order- 
ing his  bill  to  be  dismissed,  on  his  failure  to  make  the 
payment  within  the  prescribed  time,  and  directing  a  con- 
veyance to  be  made  to  him  on  his  making  the  payment  as 
required. 

On  the  first  day  of  the  next  succeeding  term,  the  master 
reported  that  the  complainant  had  failed  to  pay  the  money 
into  court ;  and  on  the  fourth  day  of  the  term,  the  com- 
plainant filed  his  petition  in  court,  asking  for  an  extension 
of  the  time  within  which  to  make  the  payment,  and 
offering  to  pay  the  money  into  court  immediately.  The 
petition  alleged,  that  he  had  failed  to  make  the  payment 
from  necessity  ;  that  he  had  been  induced  to  rely  on  the 
promises  of  two  friends,  jvvho  were  willing,  and  ordinarily 
able,  to  procure  the  money  for  him ;  that  in  consequence 
of  the  unsettled  state  of  the  country,  and  the  suspension 
of  business  in  the  circuit  court  that  fall,  his  friends  had 
failed  to  raise  the  money  for  him ;  that  on  Saturday  before 
the  commencement  of  the  court,  having  come  into  town 
for  the  purpose  of  completing  other  arrangements  to  ob- 
tain the  money,  he  was  informed  by  his  counsel  that  the 
court  would  not  be  held,  and  that  it  would  be  sufficient  to 
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pay  the  money  by  the  next  term ;  and  that,  in  consequence 
of  this  information,  he  did  not  come  to  town  on  the  first 
day  of  the  term.  The  petition  was  duly  sworn  to,  and 
was  supported  by  the  affidavits  of  other  persons. 

The  chancellor  overruled  the  petition,  and  dismissed  the 
bill;  and  his  decree  is  now  assigned  as  error. 

GUNN  &  STRANGE,  for  appellant. 
GRAHAM,  HAYES  &  ABERCROMBIE,  contra. 

A.  J.  WALKER,  C.  J. — The  earliest  decision  upon  the 
question,  whether  the  chancellor  will  allow  an  extension 
of  the  time  prescribed  in  his  decree  for  the  payment  of  the 
mortgage  debt,  is  that  of  Lord  Eldon  in  Novosielski  v. 
Wakefield,  17  Vesey,  417.  In  that  case,  the  lord  chancellor 
distinguishes  between  suits  to  foreclose,  and  suits  to  redeem ; 
and,  while  he  concedes  that  the  practice  is  to  extend  the 
time  of  payment  in  the  former  cases,  he  denies  that  there 
is  any  precedent  for  the  extension  in  the  latter,  and  refuses 
to  begin  such  a  practice.  The  reason  given  for  the  dis- 
crimination is,  that  the  mortgagor's  attitude  in  the  two 
cases  is  altogether  different.  In  a  foreclosure  suit,  the  pro- 
ceeding is  against  him,  to  compel  the  payment  of  the  debt, 
or  effect  a  forfeiture  of  his  estate  ;  while,  in  a  redemption 
suit,  "he  comes  into  court,  saying,  'here  is  the  money,  give 
me  my  estate'."  This  decision  of  Lord  Eldon  was  followed 
in  the  case  of  Falkner  v.Bolton,  7  Sim.  319. 

In  this  country,  the  decision  of  Lord  Eldon  seems  to 
have  the  sanction  of  Chancellor  Kent. — Ferine  v.  Dunn, 
4  Johns.  Ch.  R.  140  ;  Brinkerhoff  v.  Lansing,  ib.  65.  In 
Vermont,  the  practice  which  restricts  the  mortgagor  to  the 
time  of  payment  prescribed  in  the  decree,  has  been  applied 
to  foreclosure,  as  well  as  redemption  suits. — Smith  v.  Bailey, 
10  Vermont,  163.  See,  also,  Turner  v.  Turner,  3  Munf. 
66  ;  Watter  v.  Harris,  7  Paige,  167  ;  1  Powell  on  Mortga- 
ges, 403,  nj  3  ib.  999  ;  Hilliard  on  Mortgages,  39,  §  17. 
An  industrious  examination  has  enabled  us  to  find  no  case, 
in  which  the  right  of  the  mortgagor  to  pay  the  debt  and 
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perfect  his  redemption,  after  the  time  limited  in  the  chan- 
cellor's decree,  is  maintained  ;  and  we  infer  that  the  prac- 
tice adopted  by  Lord  Eldon  is  regarded,  both  in  England 
and  America,  as  established.  We  cannot  decide  that  the 
•chancellor  erred  in  adopting  and  following  that  practice. 

The  prevailing  distinction  above  alluded  to,  between 
foreclosure  and  redemption  suits,  renders  the  precedents 
referred  to  by  the  appellant's  counsel,  as  to  the  practice  in 
the  former,  inapplicable  to  the  question  decided  by  the 
chancellor.  We  do  not  decide,  that  relief  could  not  be 
granted,  in  a  case  the  facts  of  which  brought  it  within  the 
recognized  ground  of  chancery  jurisdiction  in  cases  of 
fraud,  accident,  or  mistake,  unmixed  with  negligence  on  the 
part  of  the  party  himself.  This  case  is  totally  unlike  that 
of  Delage  v.  Hazard,  16  Ala.  196.  The  question  there 
was  not  as  to  redemption,  and  the  complainant  seems  to 
have  been  prevented  by  the  act  of  the  register  from  com- 
plying with  the  prescribed  condition. 

It  is  contended,  that  the  dismissal  of  the  complainant's 
bill  ought,  at  all  events,  to  have  been  without  prejudice  to 
his  right  to  file  another  bill.  An  authority  of  high  repute, 
upon  questions  of  pleading  and  practice,  declares,  that  this 
-qualified  order  -of  dismissal  is  made  where  the  dismissal  is 
occasioned  by  any  slip  or  mistake  in  the  pleadings  or  in 
the  proof.— 2  Dan.  Ch.  PI.  &  Pr.  1200.  The  dismissal  of 
the  complainant's  bill  in  this  case  did  not  result  from  any 
slip  or  mistake  in  the  pleadings  or  proof,  but  from  his  fail- 
ure to  comply  with  an  order  of  the  court,  to  pay  a  certain 
sum  of  money,  which,  by  his  bill,  he  had  proposed  to  pay. 
This  failure  was  occasioned,  either  by  his  negligence,  his 
inexcusable  misapprehension  of  his  duty,  the  negligence  of 
others  in  whom  he  confided,  or  by  a  combination  of  all 
these  causes.  He  has  no  claim,  either  upon  the  law,  or 
upon  the  score  of  charity,  to  an  opportunity  for  the  renewal 
of  the  litigation.  In  this  State,  numerous  decisions  upon 
the  subject  of  dismissals  without  prejudice  have  been  made, 
none  of  which  announce  a  doctrine  which  would  sustain 
the  appellant's  argument  on  this  point. — Danforth  v.  Her- 
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bert,  32  Ala.  497  ;  Cameron  v.  Abbott,  30  ib.  416  ;  Cornelius 
v.  Cornelius,  31  ib.  479  ;  Holly  v.  Wilkinson,  ib.  126  ;  Rum- 
Uy  v.  Stainton,  24  ib.  718  ;  Stiles  v.  Lightfoot,  26  ib.  444  ; 
Crabb  v.  Thomas,  25  ib.  212  ;  Andrews  v.  Hobson,  23  $.219  ; 
Micham  v.  Wyatt,  21  *6.  813  ;  Larkins  v.  Biddle,  ib.  252  ; 
McCullough  v.  Walker,  20  «6.  389  ;  Lang  v.  Waring,  17  ib. 
145  j  Goodman  v.  Benham,  16  «'&.  625  ;  G-ayle  v.  Singleton, 
8  Porter,  270  ;  Maury  v.  Mason,  ib.  213  ;  Wilkins  v.  Wil- 
kins,  4  ib.  242  ;  Harris  v.  Carter,  3  St.  233. 
The  decree  of  the  chancellor  is  affirmed. 


BELL'S  ADM'R  vs.  NICHOLS. 

[DETINUE  FOR  SLAVES,] 

1.  When  statute  of  ^limitations  begins  to  run  against  decedent's  estate. — 
Where  a  decedent  dies  in  another  State,  arid  letters  testamentary  or 
of  administration  on  his  estate  a^e  there  granted  by  the  proper  tribu- 
nal, the  statute  of  limitations  of  this  State  begins  to  run  against  his 
estate  from  the  time   of  such  appointment,   although  such  foreign 
administrator  may  have  never  had  his  letters  recorded  here,  as  author- 
ized by  the  act  of  1821.    (Clay's  Digest,  227,  $  31.) 

2.  Error  without  injury  in  rulings  adverse  to  plaintiff. — Where,  the  record 
affirmatively  shows  that  the  plaintiff"  can  never  recover  in  the  action, 
the  appellate  court  will  not,  at  his  instance,  examine  .into  the  correct- 
ness of  any  rulings  of  the  primary  court  adverse  to  him,  since  they 
are,  at  most,   error  without  injury. 

APPEAL  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  A.  A.  COLEJON. 

THIS  action  was  brought  by  Burgess  Garner,  as  the  ad- 
ministrator de  bonis  non  of  Frederick  Bell,  against  Darius 
D.  Nichols,  to  recover  several  slaves,  together  with  dama- 
ges for  their  detention  ;  and  was  commenced  on  the  1st 
October,  1859.  The  record  does  not  show  what  pleas  were 
filed.  The  slaves  in  controversy,  as  appeared  from  the  evi- 
dence adduced  on  the  trial,  belonged  to  said  Frederick  Bell 
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in  1821,  in  North  Carolina;  were  given  by  him,  by  verbal 
gift,  to  his  grand-daughter,  Elizabeth  Bullock,  who  was 
then  an  infant,  residing  with  her  father,  W.  K.  Bullock ; 
were  brought  to  this  State  by  said  Bullock,  in  18;J5,  and 
continued  in  his  possession,  until  the  19th  March,  1850, 
when  he  conveyed  them,  by  deed  of  trust  for  the  benefit  of 
his  creditors,  to  W.  H.  Dandridge  and  another  as  trustees  ; 
were  sold  by  the  trustees,  under  the  deed,  and  were  pur- 
chased at  their  sale  by  the  defendant.  Bell  died,  in  North 
Carolina,  in  1845,  and,  by  his  last  will  and  testament,  be- 
queathed the  said  slaves  to  his  said  grand-daughter.  His 
will  was  duly  admitted  to  probate  in  North  Carolina,  and 
letters  testamentary  thereon  were  granted  to  Russell  Chap- 
man, as  executor,  in  February,  1846  ;  but  the  will  was 
never  probated  in  this  State  until  1859,  when  the  plaintiff 
qualified  as  administrator  de  bonis  non.  The  slaves  were 
never  in  North  Carolina  after  their  removal  by  Bullock  in 
1835,  and  were  not  included  by  the  executor  in  his  inven- 
tory. The  plaintiff  reserved  exceptions  to  the  ruling  of  the 
court  in  allowing  Bullock  to  testify  as  a  witness  for  the  de- 
fendant, and  to  the  charge  to  the  jury  as  to  the  effect  of  an 
assent  to  the  legacy  by  the  executor  in  North  Carolina 
while  the  slaves  were  in  Alabama  ;  and  these  rulings  of  the 
court  are  now  assigned  as  error. 

T.  REAVIS,  for  appellant. 

No  counsel  appeared  for  the  appellee. 

STONE,  J. — Among  the  uncontroverted  facts  of  this  case 
are  the  following  :  That  some  time  before  his  death,  Fred- 
erick Bell,  then  a  resident  of  the  State  of  North  Carolina, 
made  and  executed  his  last  will  and  testament,  which  was 
probated  and  admitted  to  record  in  that  State,  in  February, 
1846  :  That  Russell  Chapman,  the  executor  therein  named, 
qualified  at  the  same  time  as  executor,  and  entered  upon 
the  execution  of  said  will :  That  the  slaves  sued  for  were 
then  in  the  possession  of  one  Whitwell  K.  Bullock,  in  the 
State  of  Alabama,  and  remained  in  his  possession  until 
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1850,  or  later  :  That,  however  said  Bullock  may  have  held 
said  slaves  until  March  19th,  1850,  his  holding,  and  that  of 
those  who  claim  under  him,  then  became  clearly  adverse 
and  in  his  own  right,  by  force  of  the  conveyance  he  then 
made  of  said  slaves  as  his  own  property  :  (Graliam  v.  David- 
son, 10  Iredell  Law,  248  ;  Bryan  v.  Weems,  29  Ala.  427-8  :) 
That  the  administrator  de  bonis  non,  with  the  will  annexed, 
the  present  plaintiff,  did  not  prove  said  will,  nor  qualify  as 
administrator,  until  1859,  much  more  than  six  years  after 
the  above  assertion  of  adverse  ownership  by  Mr.  Bullock  ; 
and  that  this  suit  could  not  have  been  commenced,  and  was 
not  commenced  until  alter  that  time.  Upon  these  plain, 
uncontroverted  facts,  it  is  clear  that  the  statute  of  limita- 
tions of  six  years  operated  a  complete  bar  to  the  present 
action,  under  the  principle  laid  down  in  the  case  of  Man- 
ly's  Adm'r  v.  Turnipseed,  37  Ala.  522.  We  held  in  that 
case,  that  the  foreign  executor  or  administrator  had,  under 
our  statute,  a  right  to  sue  for  assets  in  our  courts ;  and 
there  being  a  person  capable  of  suing,  the  statute  would 
run  without  the  appointment  of  an  administrator  in  this 
State.  We  deem  it  unnecessary  to  repeat  the  argument. 

[2.]  This  principle  demonstrates  that  the  plaintiff  never 
can  recover  in  this  action  ;  and  we  will  not,  therefore, 
notice  the  special  exceptions  taken  below,  and  argued  here. 
Those  exceptions  could  not  affect  the  main  question  in  this 
cause,  noticed  above  ;  and  hence  we  need  not  decide  the 
points  presented  by  them. 

The  judgment  is  affirmed. 


WATERS  vs.  WILLIAMS. 
[ACTION  FOR  USE  AND  OCCUPATION  OF  LAND.] 

1.  Extent  of  widow's  quarantine. — A  plantation,  about  eight  miles  distant 
from  the  husband's  residence  at  the  time  of  his  death,  and  from  which 
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he  drew  the  greater  part  of  his  provisions  and  household  supplies,  is 
not  so  connected  with  the  residence,  (Code,  $  1359,)  as  to  entitle  the 
widow  to  the  possession  or  rents  thereof  until  her  dower  is  assigned. 
2.  Action  by  widow  for  rents  of  dower  lands. — A  Widow  cannot  maintain 
an  action  at  law,  to  recover  the  rents,  or  mesne  profits,  accruing  from 
the  lands  assigned  as  her  dower,  from  the  death  of  the  husband,  to  tho 
time  her  dower  was  allotted  :  her  only  remedy  is  in  chancery. 

APPEAL  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  A.  A.  COLEMAN. 

i,'.«i     »    •  ...    -T-;  ,  -X 

THIS  action  was  brought  by  Mrs.  Mary  E.  Williams,  the 
widow  of  Caleb  Williams,  against  Allen  G.  Waters,  who 
was  the  administrator  of  said  decedent,  to  recover  for  the 
use  and  occupation  by  the  defendant  of  a  plantation  which 
belonged  to  the  decedent  at  the  time  of  his  death ;  and 
was  commenced  on  the  12th  December,  1859.  By  agree- 
ment between  the  parties,  after  the  evidence  was  closed, 
the  jury  returned  a  special  verdict,  as  follows: 

"  Caleb  Williams,  whose  only  occupation  was  that  of  a 
planter,  some  years  before  his  death,  had  resided  with  his 
family  on  his  plantation  in  Marengo  county.  Three  or 
four  years  before  his  death,  he  purchased  a  residence  in  the 
village  of  Jefferson,  in  said  county,  with  about  two  hun- 
dred acres  of  land  attached  to  it,  and  obtained  a  fee-simple 
title  to  it ;  and  removed  with  his  family,  and  resided  there 
until  his  death,  which  took  place  on  the  1st  January,  1857. 
After  his  removal  to  Jefferson,  he  declared  that  he  had  re- 
moved there  for  the  purpose  of  educating  his  children. 
Some  short  time  after  his  removal  to  Jefferson,  he  married 
the  plaintiff,  and  had  three  or  four  children  by  her ;  and  he 
continued  to  reside  there,  with  his  wife  and  children,  until 
his  death.  His  plantation,  which  consisted  of  one  thousand 
acres  of  land  cleared  and  reduced  to  cultivation,  was  about 
eight  miles  from  the  dwelling-house.  For  years  before  his 
death,  and  up  to  the  time  of  his  death,  said  Williams  culti- 
vated said  plantation,  with  the  slaves  thereon  belonging 
to  him,  and  raised  crops  thereon;  and  his  slaves  were  em- 
ployed at  the  time  of  his  death  in  making  a  crop  thereon. 
While  said  Williams  resided  at  Jefferson,  the  meal  for  his 
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family  was  sent  from  said  plantation  to  his  residence  every 
week,  and  butter  once  or  twice  a  week.  The  pork  for  his 
family  was  killed  at  the  plantation,  and  sent  to  his  resi- 
dence; and  fresh  meat,  such  as  pigs,  mutton,  and  beef,  was 
also  sent  to  his  residence,  from  the  plantation,  whenever 
ordered.  His  supplies  of  corn  and  fodder,  and  his  milch 
cows,  were  also  obtained  from  the  plantation;  and  poultry, 
which  was  raised  by  the  negroes  on  the  plantation,  was 
bought  by  him  for  himself  and  family,  and  taken  to  his 
residence.  Some  twelve  or  fourteen  acres  of  the  land  at- 
tached to  his  residence  was  cleared  by  him ;  of  which,  one 
or  two  acres  was  planted  with  fruit  trees  for  an  orchard, 
and  the  residue  (immediately  around  the  house)  was  usually 
planted  in  peas,  potatoes,  and  corn  for  roasting  ears. 
During  his  life-time,  and  at  the  time  of  his  death,  said 
Williams  kept  about  his  residence  three  or  four  horses,  and 
four  or  five  slaves  for  house  servants. 

"Said  Williams  died  intestate.  About  twenty  days 
after  his  death,  letters  of  administration  on  his  estate  were 
duly  granted  by  the  probate  court  of  the  county  to  the 
defendant,  who  qualified,  and  took  on  himself  the  burden 
of  the  administration,  and  took  the  control  and  possession 
of  said  plantation,  slaves,  mules,  and  farming  utensils;  and 
said  slaves,  mules,  and  farming  utensils,  were  continued  on 
said  plantation,  under  his  control  and  in  his  possession,  in 
making  a  crop  of  cotton  and  corn,  until  the  last  day  of 
December  then  next  ensuing.  The  defendant  did  not  in- 
terfere with  the  house  servants,  the  dwelling,  or  the  land 
attached  thereto,  or  with  any  of  the  property  at  the  resi- 
dence; but  the  same  remained  in  the  possession,  and  under 
the  control  of  the  plaintiff,  as  the  widow  of  the  intestate, 
from  the  time  of  his  death,  to  the  end  of  that  year.  The 
intestate  had  an  absolute  title  in  fee  to  two  hundred  acres 
of  said  plantation ;  to  four  hundred  acres  he  had  a  convey- 
ance in  fee  from  one  Mitchell,  but  had  not  paid  all  the  pur- 
chase-money at  the  time  of  his  death,  the  balance  (about 
$5,000)  being  paid  by  the  defendant,  as  his  administrator, 
since  his  death ;  and  to  the  remaining  four  hundred  acres 
*.-•  :•  k  .•  .- 
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he  had  only  a  bond  for  titles,  and  had  paid  no  part  of  the 
purchase-money.  No  dower  whatever  in  the  lands  of  said 
intestate  was  allotted  to  the  plaintiff,  until  April,  185'). 
The  year  the  defendant  raised  said  crop  on  said  plantation, 
the  use  and  occupation  of  the  land  was  worth  one  dollar 
and  fifty  cents  per  acre,  making  in  all  $1500.  In  Decem- 
ber, 1S5S,  the  defendant,  as  administrator,  made  a  partial 
settlement  of  his  administration  on  said  estate,  with  the 
probate  court  of  said  county.  The  plaintiff  appeared,  and 
was  represented  by  counsel  on  said  settlement  j  the  defend- 
ant was  charged  with  the  sum  of  ten  thousand  dollars,  the 
proceeds  of  the  said  crop  raised  by  him  on  said  plantation ; 
and  said  court  rendered  a  decree,  of  which  the  following  is 
a  copy,"  &c. 

On  the  facts  found  in  the  special  verdict,  the  court  de- 
cided— '*  1st,  that  the  plaintiff,  as  the  widow  of  said  intes- 
tate, was  dowable  of  six  hundred  acres  of  said  plantation, 
and  was  entitled  to  recover  of  the  defendant,  in  this  action, 
the  value  of  the  use  and  occupation  thereof  for  the  time 
he  had  the  same  under  his  control  and  possession  during 
the  year  in  which  the  intestate  died ;  2d,  that  the  settle- 
ment made  by  the  defendant  with  the  probate  court  did 
not  estop  the  plaintiff  from  recovering  in  this  action  ;  and, 
3d,  that  the  plaintiff  was  not  dowable  of  the  four  hundred 
acres  of  land  for  which  the  intestate  held  only  a  bond  for 
titles,  and  had  paid  no  part  of  the  purchase-money,  and 
that  she  was  not  entitled  to  recover  the  value  of  the  use 
and  occupation  thereof."  Each  party  excepted  to  the 
rulings  and  judgment  of  the  court.  The  defendant  now 
appeals,  and  assigns  as  error  the  rulings  of  the  court  in 
favor  of  the  plaintiff's  right  to  recover. 

BROOKS  &  G-ARROTT,  for  appellant. 
JNO.  T.  LOMAX,  contra. 

STONE,  J. — Under  the  special  verdict,  or  agreed  facts 
in  this  case,  the  plantation,  for  the  use  and  occupation  of 
which  the  action  was  brought,  was  not  "connected"  with 
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"the  dwelling-house  where  her  husband  most  usually  re- 
sided next  before  his  death." — McAllister  v.  McAllister, 
37  Ala.  484 ;  Smith  v.  Smith,  13  Ala.  334.  Hence,  we  hold, 
that  this  case  does  not  come  under  the  operation  of  section 
1359  of  the  Code. 

[2.]  The  principle  above  announced  is  decisive  of  this 
case,  as  made  by  the  pleadings ;  but,  as  these  may  be  modi- 
fied, we  feel  it  our  duty  to  pass  on  the  plaintiff's  right  to 
recover,  in  an  action  at  law,  for  the  rents,  or  mesne  profits, 
accruing  from  the  lands  assigned  her  as  dower,  from  the 
death  of  her  husband,  to  the  time  when  her  dower  was 
allotted. 

The  widow's  right  to  have  dower  assigned  to  her,  is  not 
a  legal  right  in  the  land,  nor  in  any  portion  of  it. — See  Doe 
v.  Webb,  18  Ala.  814,  and  authorities  cited.  The  lands,  in 
the  present  case,  are  not  covered  by  the  widow's  quaran- 
tine ;  and  hence,  on  the  mere  strength  of  her  right  to  be 
endowed,  she  could  maintain  no  action  to  recover  the  pos- 
session, nor  for  the  rents  and  profits  of  the  lands. — Inge 
v.  Murphy,  14  Ala.  289;  Shelton  v.  Carroll,  16  Ala.  148; 
You  v.  Flinn,  34  Ala.  409 ;  Hat/den  and  Wife  v.  Titcker,  in 
manuscript. 

That  chancery  can  furnish  the  plaintiff  a  remedy,  and  the 
only  remedy  to  which  she  is  entitled  under  the  facts  of 
this  case,  is  clear  on  principle,  and  is  fully  sustained  by  au- 
thority.— Blatter  v.  Meek,  35  Ala.  538-9 ;  Perrine  v.  Per- 
rine, ib.  644;  Barney  v.  Frowner,  9  Ala.  901;  Beavers  v. 
Smith,  11  Ala.  20;  1  Story's  Equity,  $626;  Turner  v. 
Morris,  27  Miss.  733  ;  Curtis  v.  Curtis,  2  Bro.  Ch.  619. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  that  that  court  may  make  the  proper  order 
disposing  of  the  case. 
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FICKLINQ  vs.  BREWER. 

[APPEAL  CASE  FROM  JUSTICE'S  COURT.] 

1.  Note  not  extinguishment  of  debt. — The  giving  of  a  note,  without  more, 
is  not  a  satisfaction  of  the  pre-existing  indebtedness. 

2.  Presumption  in  favor  of  judgment. — Where  the  bill  of  exceptions  does 
not  purport  to  set  ont  all  the  evidence,  the  appellate  conrt  will  pre- 
sume, against  the  appellant,  that  the  primary  conrt  properly  refused 
to  instruct  the  jury,  at  his  instance,  that  they  must  find  for  him  if 
they  believed  the  evidence. 

APPEAL  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  John  R.  Brewer,  against 
Mrs.  Frances  Fickling;  was  commenced  in  a  justice's 
court,  and  thence  transferred  by  appeal,  at  the  instance  of 
the  defendant,  to  the  circuit  court,  where  the  plaintiff  filed 
a  complaint,  claiming  of  the  defendant  the  amount  of  an 
account  for  certain  necessary  articles  of  family  supply  fur- 
nished to  her  during  coverture;  alleging  that  she  was  a 
married  woman  at  the  time,  and  that  she  owned  a  separate 
estate  under  the  provisions  of  the  Code.  On  the  trial  in 
the  circuit  court,  the  defendant  reserved  exceptions  to  the 
refusal  of  two  charges  to  the  jury  as  requested;  and  she 
now  assigns  as  error  the  rulings  of  the  court  shown  in  the 
.  bill  of  exceptions. 

PORTER  &  HENRY,  for  appellant. 

STONE,  J. — The  assignments  of  error  raise  no  question 
on  the  sufficiency  of  the  complaint,  the  admissibility  of 
evidence,  or  the  judgment  rendered  in  this  cause.  Hence, 
what  we  say  in  this  opinion  is  not  to  be  construed  as  com- 
mitting us  upon  any  of  these  propositions.  See  Rodgers  v. 
Brazeak,  34  Ala.  512, 

The  only  error  assigned  is,  that  "there  is  manifest  error 
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in  this,  that  the  court  erred  as  is  shown  in  the  bill  of  ex- 
ceptions." The  bill  of  exceptions  shows  only  two  matters 
to  which  the  defendant  excepted — i&t,  the  court  refused  to 
charge  the  jury,  at  the  instance  of  the  defendant,  "that  a 
note  having  been  given  to  Skipper  by  the  husband  of  de- 
fendant, and  received  by  him,  and  transferred  to  plaintift, 
the  account  was  merged  in  the  note,  and  plaintiff  could 
not  recover  on  an  account  for  what  was  the  consideration 
of  the  note."  The  giving  of  a  note,  without  more,  is 
not  a  satisfaction  of  the  pre-existing  indebtedness. — Mc~ 
Creary  v.  Carrington,  35  Ala.  700  ;  Sharp  v.  Burns,  ib.  653 ; 
Mooring  v.  Ins.  Co.,  27  Ala.  258;  Dorrance  v.  Jones,  ib.  630. 

[2.]  The  second  charge  asked  and  refused  was,  "  that  if 
the  jury  believed  the  evidence,  they  must  find  for  the  de- 
fendant." The  record  does  not  inform  us  that  it  contains 
all  the  evidence;  and  we  cannot  presume  either  the  exist- 
ence or  absence  of  evidence,  as  a  reason  for  putting  the 
circuit  court  in  error.  The  presumptions  are  precisely  the 
other  way;  and  hence  we  must  presume,  if  necessary, 
that  there  was  evidence,  not  set  out,  which  justified  the 
court  in  withholding  the  instruction  prayed  for. — School 
Commissioners  v.  Godwin,  30  Ala.  242;  English  v.  McNair, 
34  Ala.  40;  Shepherd's  Digest,  572,  §§•  145-146. 

The  assignment  of  error  presents  no  ground  for  reversal, 
and  the  judgment  of  the  circuit  court  is  affirmed. 


DEMING'S  ADM'R  vs.  HAMIL. 

[APPEAL.  CASE   FROM  JUSTICE'S   COUKT.] 

.  Examination  of  parlies  as  mtnesses;  error  without  injury. — The  ruling 
of  the  primary  court,  in  holding  the  plaintiff  to  be  a  competent  wit- 
ness for  himself^  in  an  action  against  an  administrator,  (Code,  $  2313,) 
is,  at  most,  error  without  injury,  when  the  record  shows  that  he  only 
testified  to  a  demand  under  twenty  dollars,  as  authorized  hy  sec- 
tion 2779. 
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2,  Same  ;  remission  by  plaintiff  of  part  of  demand  sued  for. — In  an  action 
on  an  open  account,  commenced  in  a  justice's  court,  and  removed  by 
appeal  to  the  circuit  court,  the  plaintiff  may,  by  a  practice  long  sanc- 
tioned in  this  State,  remit  the  excess  of  his  demand  over  twenty  dol- 
lars, and  thereby  render  himself  a  competent  witness  for  himself 
under  section  2779  of  the  Code. 

APPEAL  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  NAT.  COOK. 

THIS  action  was  brought  by  A.  A.  Hamil,  against  John 
W.  Mallett,  as  the  administrator  of  E.  Deming,  deceased  ; 
was  commenced  before  a  justice  of  the  peace,  afid  removed 
by  appeal,  at  the  instance  of  the  defendant,  to  the  circuit 
court ;  and  on  the  trial  in  that  court,  the  following  bill  of 
exceptions  was  reserved  by  the  defendant  J 

"This  was  an  action  on  an  account.  The  sum  claimed 
by  the  plaintiff  was  twenty-five  dollars,  alleged  to  be  due 
to  him  by  the  defendant's  intestate,  on  a  contract  made 
between  them,  by  which,  in  consideration  of  the  sale  of  a 
house  and  lot  by  the  plaintiff*  to  said  intestate,  for  two  hun- 
dred dollars,  said  intestate  paid  one  hundred  and  seventy- 
five  dollars,  and  agreed  to  pay  the  remainder  in  lumber,  to 
be  gotten  at  his  mill  by  the  plaintiff".  The  intestate  died  a 
short  time  afterwards.  The  plaintiff  proposed  to  prove 
these  facts  by  his  own  oath,  there  being  no  other  witness ; 
to  which  the  defendant  objected,  because  the  suit  was 
against  him  as  administrator,  and  was  founded  on  a  con- 
tract made  by  his  intestate.  The  court  overruled  the  ob- 
jection, and  permitted  the  plaintiff  to  propose  to  testify. 
The  defendant  then  made  oath  that,  according  to  the  best 
of  his  knowledge  and  belief,  the  testimony  proposed  to  be 
given  by  plaintiff  was  untrue  ;  and  the  plaintiff  was  not 
permitted  to  testify.  The  plaintiff'  then  proposed  to  strike 
off  all  the  account,  except  nineteen  dollars  and  fifty  cents  ; 
which  the  court  allowed  him  to  do,  against  the  defendant's 
objection*  The  plaintiff  then  became  a  witness,  and  the 
defendant  also  ;  and  judgment  was  rendered  against  the 
defendant,  as  administrator  as  aforesaid ;  to  all  of  which 
the  defendant  excepted." 
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It  is  now  assigned  as  error,  that  the  court  erred  as  shown 
in  the  bill  of  exceptions. 

PORTER  &  HENRY,  for  appellant. 

STONE,  J. — It  is  not  necessary  for  us  to  decide  in  this 
case,  whether  or  not  the  plaintiff  below  was  competent  to 
prove  his  demand  of  twenty-five  dollars,  against  the  estate 
of  the  defendant's  intestate.  He  did  not  testify  to  a  de- 
mand exceeding  twenty  dollars ;  and  hence,  the  decision 
made  by  the  circuit  court  on  this  point,  whether  right  or 
wrong,  did  not  injure  the  appellant. — Code,  ^  2779 ;  Mc- 
Lcndon  v.  Hamblin,  34  Ala.  86. 

[2.]  The  only  remaining  exception  is,  that  the  circuit 
court  allowed  the  plaintiff  to  remit  all  of  his  demand  over 
$LQ  50,  and  then  become  a  general  witness  in  the  cause. 
That  practice  has  too  long  prevailed  in  this  State,  and 
received  the  sanction  of  this  court,  to  be  now  open  to  con- 
troversy.— King  v.  Dougherty,  2  Stew.  487  ;  Bentley  v. 
Wright,  3  Ala.  607  ;  Henderson  v.  Plumb,  IS  Ala.  74  ; 
Crdbtree  v.  Cliatt,  22  Ala.  181. 

The  judgment  is  affirmed. 


MARTIN  vs.  FOSTER'S  EXECUTOR. 

[ANNUAL  SETTLEMENT  OF  EXECUTOR'S  ACCOUNTS.] 

1.  Marriage  of  female  guardian. — The  marriage  of  a  woman,  who  has 
been  appointed  and  qualified  as  guardian  of  her  infant  children  by  a 
former  husband,  has  the  eft'ect  of  joining  her  husband  with  her  iu  the 
guardianship. 

2.  Charge  for  board  of  irard  allowable  to  guardian,  but  not  as  executor. — 
There  is  no  principle  of  law,  which  denies  to  the  husband,  who,  by 
marriage,  beeame  guardian  jointly  with  his  wife  of  her  infant  children 
by  a  former  husband,  the  right  to  charge  his  wards  a  reasonable  sum 
for  their  board ;  but  he  cannot  claim  a  credit  for  their  board  or  tuition, 
on  settlement  of  his  accounts  as  executor  of  his  deceased  wife's  will. 
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3.  What  are  asset*  in  hands  of  husband  as  executor. — Where  the  wife  de- 
vises to  her  husband,  in  absolute  right,  her  interest  in  a  plantation  on 
which  their  slaves   are  worked  in  common ;  and  bequeaths  all  the 
residue  of  her  property  to  him,  in  trust,  after  the  payment  of  her 

jdebts,  for  her  children  ;  the  husband  is  chargeable,  on  settlement  of 
his  accounts  as  her  executor,  with  the  hire  of  her  slaves  during  the 
time  he  retains  possession  of  them  after  her  death. 

4.  Payment  by  husband  of  debts  contracted  by  wife  dum  sola. — Under  the 
provisions  of  the  Code,  the  husband  is  not  entitled,  on  settlement  of 
his  accounts  as  executor  of  his  deceased  wife,  to  a  credit  for  debts 
contracted  by  the  wife  dum  sola,  and  paid  by  him  during  the  cover- 
ture, but  not  shown  to  have  been  paid  at  the  instance  or  request  of 
the  wife  ;  secus,  as  to  such  payments  made  by  him  after  he  had  quali- 
fied as  her  executor*  .  ,  t\ . 

APPEAL  from  the  Probate  Court  of  Macon. 

IN  the  matter  of  the  estate  of  Mrs.  Martha  A.  Foster, 
deceased,  on  an  annual  or  partial  settlement  by  Benjamin 
F.  Foster,  who  was  her  husband,  of  his  accounts  and  vouch- 
ers as  her  executor.  The  testatrix  and  Benjamin  F.  Fos- 
ter were  married  on  the- 3d  October,  1857;  she  being  at 
that  time  a  widow,  and  having  three  infant  children  living, 
whose  guardian  she  was  by  regular  appointment  from  the 
probate  court  of  Macon.  The  testatrix  died  in  August, 
1859,  having  executed  and  published  her  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  after  her  death, 
of  which  her  husband  was  appointed  the  executor,  and 
which  contained  the  following  provisions  :  "I  will  and  de- 
vise to  my  husband,  Benjamin  F.  Foster,  all  the  interest 
which  I  may  have  in  and  to  the  plantation,  situated,  lying, 
and  being  in  Macon  county,  now  occupied  by  our  negroes, 
and  cultivated  by  my  said  husband  ;  to  him  and  his  heirs 
forever.  All  the  residue  of  my  estate,  of  every  kind  and 
description,  wherever  the  same  may  be  situated,  I  will,  de- 
vise, and  bequeath  to  my  said  husband,  in  trust,  first,  for 
the  payment  of  all  the  debts  and  liabilities  existing  against 
my  estate,  if  any  ;  and,  after  this  is  done,  then  in  trust  for 
my  three  children,  Lizzie,  Charles,  and  Peyton  Martin.  la 
the  execution  of  this  trust,  I  do  hereby  authorize  and  re- 
quest my  said  husband  to  keep  my  children  with  him,  and 
to  use  the  negroes  and  other  property  in  the  same  manner 
44 
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as  we  have  been  accustomed  to  do  during  our  coverture, 
and,  out  of  the  annual  profits,  to  expend  from  time  to  time 
such  sums  as  he  may  deem  necessary  in  the  education  and 
moral  training  of  my  children;"  ''and  when  they  severally 
arrive  at  the  age  of  twenty -one  years,  or  marry,  I  author- 
ize and  direct  my  said  husband  to  apportion  to  each  one 
one-third  of  all  the  property  hereby  vested  in  him  for  their 
benefit,  and  deliver  the  same  into  his  or  her  possession.'* 

The  children  were  represented  on  the  settlement  by  a 
guardian  ad  litem,  who  reserved  several  exceptions  to  the 
rulings  of  the  court;  and  these  rulings,  which  will  be 
readily  understood  from  the  opinion,  are  now  assigned  as 
error. 

MARTIN,  BALDWIN  &  SATEE,  for  appellants. 
N.  S.  GRAHAM,  contra. 

STONE,  J. — When  the  appellee  intermarried  with  Mrs. 
Martin,  he  thereby  became  joined  with  her  in  the  guardian- 
ship of  her  children  by  Mr.  Martin,  her  former  husband. 
(jarlisle  v.  Tuttle,  30  Ala.  613-624.  We  know  of  no  prin- 
ciple of  law  which  denies  to  him  the  right  to  charge  his 
wards  a  reasonable  sum  for  their  board.  But  neither  this 
charge,  nor  the  one  lor  their  tuition  fees,  accruing,  as  these 
items  did,  during  coverture,  can  come  up  in  the  settlement 
of  Mrs.  Foster's  estate.  They  are  no  charge  against  the 
collective  estate,  and  can  only  be  considered  in  adjusting 
the  accounts  between  the  appellee  and  the  children. 

[3.]  Mrs.  Foster,  by  her  will,  devised  all  the  interest 
she  had  in  the  plantation  in  their  possession,  to  Mr.  Foster, 
her  husband.  She  then  bequeathed  all  the  residue  of  her 
estate  for  the  payment  of  all  the  debts  and  liabilities  against 
her  estate,  and  afterwards  in  trust  for  her  three  children, 
&c.  Under  this  clause,  it  seems  clear  to  us  that  Mr.  Fos- 
ter, in  his  settlement,  should  have  been  charged  with  the 
value  of  the  use  of  the  slaves  for  the  two  years  after  Mrs. 
Foster's  death,  as  so  much  in  his  hands  which  should  have 
gone  towards  the  extinguishment  of  her  debts.  Whether, 
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in  the  after  administration  of  this  fund,  there  will  not  arise 
a  question  of  personal  trust  which  the  probate  court  is  in- 
competent to  adjudicate,  is  a  point  not  now  before  us. — See 
Tttllingsley  v.  Harris,  17  Ala.  214 ;  Vincent  v.  Rogers, 
30  Ala.  471. 

[4.]  Mr.  Foster  claimed,  and  was  allowed,  credits  for 
several  sums  paid  by  him,  during  the  coverture,  on  debts 
of  Mrs.  Foster,  contracted  before  their  marriage.  There 
is  no  proof  that  these  payments  were  made  at  the  instance 
and  request  of  Mrs.  Foster,  but,  so  far  as  we  can  learn, 
they  were  gratuitously  made.  Under  these  circumstances, 
these  credits  should  not  have  been  allowed. — -Williams  v. 
Sims,  22  Ala.  512.  But,  probably,  there  is  another  reason 
for  their  rejection.  Mr.  Foster,  as  trustee  for  his  wife,  was, 
no  doubt,  in  the  possession  of  the  rents,  income,  and  pro- 
fits of  her  estate.  The  estate  was  considerable,  as  the 
record  informs  us.  Now,  although  he  was  not  liable  to 
account  with  her,  her  heirs,  or  legal  representatives,  for  the 
rents,  income,  or  profits ;  still,  so  far  as  he  applied  the  in- 
come to  the  payment  of  her  debts,  or  for  her  use,  he  has 
no  claim  against  her  or  her  estate. — See  Rogers  v.  Boyd, 
33  Ala.  175.  These  must  be  regarded  as  so  much  gratuit- 
ously paid  out,  or  as  expenses  incurred  by  him  in  keeping 
up  the  estate,  in  the  successful  working  of  which  he  was 
largely  interested. 

Payments  made  by  Mr.  Foster,  after  he  became  executor, 
of  debts  due  by  Mrs.  Foster,  stand  on  a  different  footing. 
The  law  makes  it  his  duty  to  pay  these  debts,  if  assets  suf- 
ficient come  to  his  hands ;  and  such  payments,  rightfully 
made,  are  a  charge  against  the  estate  in  his  hands. 

What  we  have  said  will  probably  be  a  sufficient  guide  on 
another  trial. 

Reversed  and  remanded. 
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KIRKSEY  vs.  STEWART  &  LUCIUS. 

[BILL  IN  EQUITY  TO  ESTABLISH  GIFT  OF  SLAVES    AGAINST    EXECUTION 
CREDITORS  OP  GRANTOR.] 

1.  Marshalling    securities    betieeen   grantee   and   execution    creditors    of 
grantor. — The  grantee  in  a  deed  of  gift  cannot  maintain  a  bill  in 
equity  against  subsequent  execution  creditors  of  the  grantor,  to  com- 
pel a  resort  by  them  to  lands  couveyed  by  the  grantor  in  trust  for 
their  benefit. 

2,  When  wife  may  come  into  equity. — A  married  woman  cannot  come  into 
equity,  to  protect  her  interest  in  slaves,  which  she  claims  under  a 
verbal  gift,  against  subsequent  execution  creditors  of  the  grantor; 
nor  where  she  claims  under  a  deed  of  gift,  and  shows  by  her  bill  that 
the  trustee,  to  whom  the  legal  title  was  conveyed  for  her  use,  has  in- 
terposed a  claim  at  law. 

APPEAL  from  the  Chancery  Court  at  Tuskaloosa. 
Heard  before  the  Hon.  JAMES  B.  CLAKK. 

THE  bill  in  this  case  was  filed,  on  the  23d  September, 
1861,  by  Jared  E.  F.  Kirksey,  and  Elizabeth  Kirksey,  his 
wife,  against  Stewart  &  Lucius,  Robert  H.  Patterson,  John 
W.  Womack,  and  others.  Its  material  allegations  may  be 
thus  stated :  Mrs.  Kirksey  was  the  daughter  of  said  Robert 
H.  Patterson,  and  married  said  Jared  E.  F.  Kirksey  on  the 
5th  October,  1858.  In  1836,  while  said  Elizabeth  was  a 
minor,  and  living  with  her  father,  he  gave  her  verbally  a 
negro  woman,  by  name  Mahala,  who,  with  her  increase 
since  that  time,  is  the  subject  of  this  suit.  On  the  24th 
March,  1840,  Patterson  conveyed  said  slaves,  with  others, 
to  John  W.  Womack  as  trustee,  for  the  use  and  benefit 
of  the  said  Elizabeth  and  her  two  sisters;  the  deed  con- 
taining the  following  provisions:  "To  have  and  to  hold 
the  said  slaves,  together  with  all  their  future  increase,  to 
the  said  John  W.  Womack,  for  the  space  of  twenty  years 
from  the  date  of  these  presents ;  the  said  slaves  to  remain 
on  the  premises,  in  my  possession,  and  with  the  children, 
as  they  now  do;  and  the  annual  proceeds  and  profits  of 
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their  labor  and  industry  to  be  applied  by  said  Womack  to 
the  support  and  proper  education  of  my  said  children,  he 
receiving  annually  the  said  proceeds  and  profits,  and  ap- 
plying them  to  the  said  purpose;  and,  after  the  lapse  of 
the  said  twenty  years,  the  said  slaves  to  be  given  up,  and 
equally  divided  by  the  said  trustee  among  my  said  children, 
and  among  my  other  children  which  may  be  born  to  me  by 
my  present  wife;  and  the  said  slaves  then  to  be  and  remain 
the  property  of  my  said  «hil-dren,  and  to  the  children  which 
may  be  born  by  and  to  them,  forever."  On  the  1st  March, 
1859,  Stewart  &  Lucius  became  accommodation  endorsers 
for  said  Patterson,  on  several  bills  of  exchange  and  notes; 
and  to  secure  and  indemnify  them  against  liability  on  their 
said  endorsements,  Patterson  conveyed  a  tract  of  land  to 
one  Jennings  as  trustee,  with  power  to  sell,  and  apply  the 
proceeds  to  the  payment  of  said  bills  and  notes.  At  the 
time  Stewart  &  Lucius  assumed  this  liability  for  Pai> 
terson,  they  had  notice  of  the  prior  verbal  gift  of  the 
slaves  to  Mrs.  Kirksey,  and  the  deed  of  trust  on  the  land 
afforded  them  ample  indemnity;  yet,  having  obtained  judg- 
ments against  Patterson,  in  September,  1860,  for  the 
•amounts  which  they  had  paid  on  their  accommodation  en- 
dorsements for  him,  they  had  their  executions  levied  on 
said  slaves.  On  the  27th  March,  I860,  Womack  instituted 
an  action  of  detinue  against  Patterson  to  recover  the 
slaves ;  and  on  the  31st  October,  1860,  the  executions  of 
Stewart  &  Lucius  having  been  levied  on  the  slaves,  he  in- 
terposed a  claim,  and  gave  bond  for  a  trial  of  the  right  of 
property  under  the  statute;  and  both  of  these  suits  were 
pending  when  the  bill  was  filed. 

The  prayer  of  the  bill  was,  "that  the  said  slaves  may  be 
set  apart  and  decreed  to  be  the  property  of  said  Elizabeth, 
by  virtue  of  said  verbal  gift  from  her  father ;"  that  Stewart 
&  Lucius  "be  perpetually  enjoined  from  proceedings  to 
subject  said  slaves  to  the  satisfaction  of  their  said  execu-r 
tions;"  that  Womack  "be  perpetually  enjoined  from  seek- 
ing to  recover  the  possession  of  said  slaves  under  said  deed 
to  him ;"  and,  if  the  verbal  gift  of  the  slaves  should  be 


694  ALABAMA. 


Kirksey  v.  Stewart  &,  Lucius. 


held  invalid,  that  Stewart  &  Lucius  "be  enjoined  from 
proceeding  to  subject  said  slaves  to  the  satisfaction  of  their 
executions,  until  they  have  first  exhausted  their  remedy 
under  said  deed  of  trust  on  said  land." 

The  chancellor  sustained  a  demurrer  to  the  bill  for  want 
of  equity,  and  his  decree  is  now  assigned  as  error. 

VAN  HOOSE  &  POWELL,  for  appellants. 
E.  W.  PECK,  contra. 

STONE,  J. — No  question  can  arise  in*  this  case  on  the 
doctrine  of  marshalling  securities.  If  the  female  com- 
plainant has  any  right  to  the  slaves  in  controversy,  it  rests 
either  on  the  alleged  gift  by  Mr.  Patterson,  her  father, 
made  in  1836,  or  on  the  trust  deed  executed  by  Mr.  Pat- 
terson to  Mr.  Womack  in  1840.  If  either  of  these  alleged 
titles  be  worth  anything,  it  must  prevail  over  the  attempt 
of  Stewart  &  Lucius  to  subject  the  property  to  the  pay- 
ment of  Mr.  Patterson's  debt,  contracted  many  years  after- 
wards. The  claim  of  the  complainant  is  not  an  alleged 
lien,  but  a  title  to  the  property;  either  an  absolute  title, 
that  must  prevail  over  all  others,  or  a  groundless  pretense. 
Such  a  case  furnishes  none  of  the  ingredients  for  a  bill  to 
marshal  securities. — Willard's  Equity,  337 ;  1  Story's 
Equity,  §  633. 

[2.]  So  far  as  the  bill  rests  on  the  alleged  gift  to  Mrs. 
Kirksey,  the  remedy  at  law  is  simple,  adequate,  and  com- 
plete. In  the  other  aspect  of  the  case — that  which  relies 
on  the  trust  deed  executed  to  Mr.  Womack — the  bill  not 
only  fails  to  allege  that  Mr.  Womack  refuses  to  assert 
his  title  at  law,  but,  on  the  contrary,  charges  positively 
that  he  has  interposed  his  claim  at  law,  which  is  now  pend- 
ing and  undetermined.  In  such  case,  a  beneficiary  under 
the  deed  has  no  excuse  for  invoking  the  powers  of  the 
chancery  court. — Eainey  v.  Eainey,  35  Ala.  282  ;  Calhoun 
v,  Cozzens,  3  Ala.  498. 

The  decree  of  the  chancellor  is  affirmed. 
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SMITH  vs.  KENNARD'S  EXECUTOR. 

[BILL  IN  EQUITY  BY  LEGATEES  AGAINST  EXECUTOR,  FOR  RECOVERY 
OF  LEGACIES,  ACCOUNT,  AC.] 

1.  Power  and  duty  of  executor,  under  mil,  in  supporting  and  educating  minor 
children. — Where  the  testator  directed  his  estate  to  be  kept  together, 
and  his  slaves  to  be  hired  out  by  his  executor,  until  his  youngest  child 
attained  full  age  or  married,  when  the  slares  were  to  be  sold  for  gen- 
eral distribution  among  all  his  children ;  bequeathed  te  each  child  a 
^pecuniary  legacy,  to  be  paid  as  they  severally  arrived  at  full  age  or 
married;  set  apart  the  hire  of  the  slaves,  with  the  proceeds  of  the 
sale  ef  certain  real  estate  directed  to  be  sold,  .as  a  fund  for  the  pay- 
ment of  the  legacies ;  and-added,  "  Ic  is  my  wish,  that  my  minor  chil- 
dren be  educated  and  supported  out  of  the  same  fund  that  their  lega- 
cies are  to  be  raised  out  of," — held,  that  the  executor,  although  he 
was  not  appointed  guardian  of  the  minor  children,  was  authorized  to 
disburse  from  the  proper  fund  whatever  might  be  necessary  for  their 
support  and  education. 

2  Marshalling  assets  among  legatees.— Where  the  expenses  of  supporting 
and  educating  minor  children  are  charged  exclusively  upon  a  specific 
fund,  upon  which  certain  pecuniary  legacies  are  also  charged,  but  the 
latter  are  not  limited  to  that  specific  fund,  a  court  of  equity  will,  if 
necessary,  -so  marshal  the  securities  as  to  give  to  the  former  charge  a 
priority  of  payment  «ut  of  the  specific  fund, 

•3.  Liability  of  executor  for  interest. — An  executor  will  not  be  charged  with 
compound  interest,  on  the  final  settlement  of  his  accounts  in  equity, 
unless  it  appears  that  he  has  been  guilty  of  such  gross  neglect  iu  the 
•execution  of  the  trust  as  to  be  evideiice  of  a  corrupt  intention. 

4.  Compensation  of  executor,— To  deprive  an  executor  of  all  right  to  com- 
pensation, it  must  appear  that  he  has  been  guilty  of  gross  negligence, 
or  willful  default,  resulting  in  injury  to  the  estate. 

•5.  /Solicitor'*  fees,  and  oosts. — In  this  case,  (bill  filed  by  legatees  against 
executor,  for  recovery  of  legacies,  account  and  settlement,)  it  appear 
ing  that  the  protracted  litigation  was  caused  by  the  equal  fault  of 
tooth  parties,  one  half  of  the  executor's  counsel  fees,  and  one  half  of 
the  costs,  were  imposed  upon  the  executor  individually,  and  the  other 
Jialf  ordered  to  be  paid  out  of  the  trust  fund. 

APPEAL  from  the  Chancery  Court  of  Madison, 
Heard  before  the  Hon.  JOHN  FOSTER. 

THE  bill  in  this  case  was  filed,  in  September,  1840,  by 
Silas  M.  Smith  and  wife,  with  others,  claiming  as  legatees 
under  the  will  of  James  J.  Kennard,  deceased,  against 
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Henry  King,  the  executor,  and  the  sureties  on  his  several 
official  bonds  ;  and  sought  a  recovery  of  the  complainants' 
legacies,  an  account,  and  settlement  of  the  estate.  The 
testator  died  in  Madison  county,  the  place  of  his  residence, 
in  October,  1S24;  and  his  last  will  and  testament,  of  which 
he  appointed  Henry  King  and  Stephen  King  the  executors, 
was  there  admitted  to  probate  soon  after  his  death.  After 
devising  and  bequeathing  to  his  wife,  during  life  or  widow- 
hood, the  tract  of  land  on  which  he  resided,  several  slaves, 
certain  household  and  kitchen  furniture,  plantation  tools, 
&c.,  the  will  contained  the  following  clauses :  "It  is  my 
desire  that,  after  the  death  of  my  wife,  the  quarter-section 
of  land  I  lent  her  during  her  life  be  sold,  and  all  th'e  rest 
of  the  property  which  I  lent  her.  I  give  to  my  son  Joseph 
Kennard  $400,"  together  with  some  cattle,  hogs,  &c.  "I 
give  to  my  daughter  Nancy  M.  Winfrey  all  the  property 
that  I  have  heretofore  given  her,  to  her  and  her  heirs  for- 
ever. I  give  to  my  daughter  Penelope  C.  Blackman  all 
the  property  which  I  have  heretofore  given  her,  to  her 
and  her  heirs  forever.  All  the  rest  of  my  children,  viz., 
Charles  H.,  Polly  G.,  Adeline  P.,  James  M.,  Nathaniel  W., 
Eleanor  E.,  George  M.,  and  Louisa  C.  Kennard — it  is  my 
desire,  that  as  they  arrive  at  lawful  age,  or  marry,  to  have 
$525;  and  likewise  the  child  or  children  that  my  wife  is 
now  pregnant  with,  have  the  same.  It  is  my  desire,  that 
my  negroes,  Caroline,"  &c.,  (specifying  them,)  "be  hired  out 
until  my  youngest  child  comes  of  age  or  marries,  and  the 
money  arising  therefrom  to  be  applied  in  the  discharging 
of  the  legacies  to  my  children ;  and  then  to  be  sold,  and 
equally  divided  among  all  my  children.  It  is  my  desire, 
that  the  quarter-section  of  land  adjoining  the  plantation 
whereon  I  now  live  on  the  west,  and  likewise  the  quarter- 
section  of  land  where  James  Blackman  now  lives,  be  sold, 
at  one,  two,  and  three  years'  credit,  and  the  money  to  be 
applied  in  discharging  the  legacies  to  my  children.  It  is 
my  wish,  that  the  seven  lots  which  I  have  in  Erie,  in  the 
county  of  Greene,  and  which  John  Kennard,  as  my  attor- 
ney, has  had  the  management  of,  be  sold,  at  one,  two,  and 
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three  years'  credit;  and  the  money  which  he  has  collected, 
and  is  to  collect,  be  applied  to  the  payment  of  my  debts. 
The  property  that  is  in  the  hands  of  Shelby,  as  my  attor- 
ney, in  the  town  of  Demopolis,  in  Marengo  county,  (if  not 
sold,)  I  wish  to  be  sold,  and  the  proceeds  to  be  applied  in 
discharging  the  legacies  to  my  children.  It  is  my  wish* 
that  my  minor  children  be  educated  and  supported  out  of 
the  same  fund  that  their  legacies  are  to  be  raised  out  of. 
I  wish  my  crop  of  cotton  to  be  sold,  and  the  proceeds  to 
go  in  paying  my  debts,  I  give  my  shot  gun  to  my  son 
Charles.  All  the  rest  and  residue  of  my  estate,  not  here- 
tofore given  away,  I  desire  to  be  sold  by  my  executors,  and 
the  proceeds  to  be  applied  in  the  same  manner  as  money 
arising  from  other  sales." 

Henry  King  alone  qualified  as  executor.  The  testator's 
widow  died  in  1834.  His  youngest  child  married  in  1838. 
Several  of  the  children  died  before  the  bill  was  filed,  and 
their  legal  representatives  were  made  parties  to  the  suit ; 
and  there  were  also  several  deaths  during  the  progress  of 
the  suit.  Some  of  the  children  purchased  property  at  the 
executor's  sale,  in  1839,  and  gave  their  notes,  with  sureties, 
for  the  purchase-money.  On  some  of  these  notes,  the 
executor  had  instituted  suits,  and  obtained  judgments; 
which  judgments  the  bill  sought  to  enjoin,  and  to  set  off 
against  them  the  several  amounts  due  to  the  complainants 
under  the  will. 

The  executor  filed  his  answer  to  the  bill  in  June,  1841 ; 
exhibiting  an  account  of  his  receipts  and  disbursements, 
sales  of  property,  &c. ;  alleging  his  inability  to  have  made 
an  earlier  settlement  by  the  failure  of  the  complainants, 
whom  he  had  sued,  to  pay  their  notes  for  the  purchase  of 
property,  and  their  refusal  to  let  the  amount  due  on  their 
notes  go  in  part  payment  of  their  interests  in  the  estate ; 
and  demurring  to  the  bill,  for  multifariousness,  for  mis- 
joinder  of  parties,  for  want  of  equity,  and  because  the  com- 
plainants had  a  complete  remedy  at  law. 

At  the  November  term,  1841,  the  matters  of  account 
were  referred  to  the  master,  who  made  his  report  to  the 
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ensuing  May  term,  1842.  The  defendant  King  excepted 
to  that  portion  of  the  report  which  charged  him  with  in- 
terest on  the  funds  in  his  hands,  but  the  chancellor  over- 
ruled his  exceptions;  and  in  May,  1S48,  he  filed  an  amended 
answer,  under  oath,  in  which  he  alleged  that  he  had  never 
applied  any  part  of  the  trust  funds  to  his  own  private  use. 
In  November,  1848,  King  filed  a  cross  bill,  alleging  the 
payment  of  various  legacies,  and  asking  the  benefit  of  all 
such  payments  ;  and  most  of  these  payments  were  admitted 
in  the  answers  to  the  cross  bill.  In  January,  1853,  King 
paid  into  court,  under  an  order,  three  thousand  dollars,  the 
sum  admitted  by  him  to  be  remaining  in  his  hands;  and 
the  money  was  loaned  out  by  the  master  until  the  final 
disposition  of  the  cause.  Several  references  to  the  register 
were  made  pending  the  suit,  and  several  accounts  were 
stated  by  him,  to  which  numerous  exceptions  were  reserved 
by  both  parties.  The  cause  was  submitted  for  final  decree, 
on  pleadings  and  proof,  at  the  June  term,  1857  ;  when  the 
chancellor  ordered  distribution  of  the  funds  in  court,  after 
payment  of  the  costs  of  suit  and  a  fee  to  the  executor's 
solicitor,  among  the  several  legatees  whose  legacies  had 
not  been  previously  paid. 

The  appeal  is  sued  out  by  the  complainants.  The  errors 
assigned  are — 1st,  the  allowance  of  credits  to  the  executor 
for  disbursements  made  by  him  for  the  support  and  edu- 
cation of  the  testator's  minor  children ;  2d,  the  refusal 
of  the  chancellor,  on  exceptions  to  the  master's  report,  to 
charge  the  executor  with  compound  interest,  or  to  make 
annual  rests  in  stating  the  account  against  him;  3d,  the 
allowance  of  commissions  to  the  executor ;  4th,  the  order 
for  the  payment  of  the  executor's  solicitor's  fee  out  of  the 
funds  in  court  ;  and,  5th,  the  order  for  the  payment  of  the 

costs  out  of  the  same  funds. 

I  ;. 

JAMES  ROBINSON,  for  appellants. — 1.  The  defendant 
ought  not  to  have  been  allowed  credits  for  moneys  expended 
by  him  in  the  support  and  education  of  the  minor  children. 
The  education  and  support  of  the  minors  was  not  a  charge 
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on  the  estate  generally,  but  a  special  fund  was  set  apart 
for  that  purpose.  Moreover,  if  those  disbursements  were 
authorized  out  of  the  estate,  the  executor  was  not  the 
proper  person  to  make  them  :  he  was  not  the  guardian  of 
the  children,  and  had  no  right  to  control  them,  or  to  super- 
intend their  support  and  education. — Peyton  v.  Smith, 
2  Dev.  &  Bat.  Eq.  R.  325.  Not  being  guardian,  he  will 
not  be  permitted  to  blend  the  two  characters. — Willis  v. 
Willis,  9  Ala.  334. 

2.  The  defendant  ought  to  have  been  charged  with  com- 
pound interest.     His  amended  answer,   denying  on  oath 
that  he  had  used  the  funds  of  the  estate,  was  not  filed 
until  the  lapse  of -eight  years  from  the  commencement  of 
this  suit,  and  after   he  had  been  charged   with  interest  in 
an  account  stated   by  the  master  under  an  order  of  the 
court.     In  this  particular,  his  amended  answer  is  disproved, 
both  by  his  own  subsequent  answers  to  the  interrogatories 
propounded  to  him  by  the  complainants,  in  which  he  ad- 
mits that  he  had  blended  the  trust  funds  with  his  own, 
and  could  not  at  any  time  distinguish  them  ;  and  by  the 
deposition  of  the  register,   who  testifies,  that  the  money 
deposited  by  him  in  court  consisted,   for  the  most  part, 
of  notes  issued  by  banks  which  were  chartered  long  after 
he  had  collected  the  funds  belonging  to  the  estate.     His 
liability  for  compound  interest,  under  all  the  circumstances 
disclosed  by  the  reqord,  is  sustained  by  the  following  au- 
thorities: Scheffelin  v.  Stewart,  1  John.  Ch.  620;  Raphael 
v.  Bonham,  11  Vesey,  103;  Nightingale  v.  Lawson,  1  Bro. 
Ch.  443;  Evertson  v.  Tappan,  5  John.   Ch.  497;  Manning 
v.  Manning,   1    John.    Ch.  535 ;  Dunscomb  v.  Dunscomb, 
1  John.  Ch.  507;  Powell  v.  Powell,  10  Ala.  900;  Moseley 
v.  Ware,  1.1  Vesey,  581;  Myers  v.  Myers,  2  McCord's  Ch. 
266  ;  Jones,  v.  Foxall,  13  Eng.  L.  &  Eq.  142 ;   Whiting  v. 
Walker,  2  B.  Mon.  262;  2  Story's  Equity,  §§  1277-8. 

3.  The  record  makes  out  a  clear  case  of  willful  default 
and  gross  negligence  on   the  part  of  the  executor,  which 
deprives  him  of  all  right  to  compensation. — Gould  v.  Hayes, 
19  Ala.  459;  Powell  v.  Powell,  10  Ala.  914. 
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4.  The  litigation  was  caused  by  the  default  of  the  exec- 
utor, and  he  ought  to  have  been  taxed  with  the  costs; 
instead  of  which,  the  chancellor  imposed  all  the  costs,  and 
even  the  fees  of  the  defendant's  solicitors,  on  the  trust 
fund. — 2  Williams  on  Executors,  (2d  Amer.  ed.)  1463-4; 
1  Vesey,  294  $  11  Vesey,  58,  581;  Newton  v.  Bennett, 
1  Bro.  Ch.  362 ;  Manning  v.  Manning,  I  John.  Ch.  535 ; 
1  Ired.  Eq.  326;  17  Eng.  L.  &  Eq.500;  19  ib.  279  ;  4  Hen. 
&  M.  431 ;  2  ib.  26  ;  Rice's  Eq.  51 ;  7  Barr,  455  ;  1  Strob. 
Eq.  394 ;  Bendatt  v.  Bendatt,  24  Ala.  306  ;  Pearson  v.  Dar- 
rington,  32  Ala.  273. 

STONE,  J.— The  will  of  Mr.  Kennard,  out  of  which 
this  litigation  has  grown,  imposed  active  duties  and  trusts 
on  his  executors,  to  continue  until  the  youngest  child  should 
come  of  age,  or  marry.  Among  these  active  dutes  was  the 
direction  to  hire  out  the  slaves,  Caroline,  Charlotte,  Liza, 
Dave,  Big  Eady,  Little  Eady,  Rachel,  and  Amanda  ;  and 
when  that  event — the  majority  or  marriage  of  his  youngest 
child — should  come  to  pass,  then  the  executors  were  di- 
rected to  sell  said  slaves  for  general  distribution  among  all 
of  testator's  children.  The  will  also  gave  to  each  of  the 
minor  children,  of  whom  there  were  several,  and  one  in 
venire  sa  mere,  a  pecuniary  legacy  of  $525,  to  be  paid  as 
they  severally  arrived  at  age,  or  married.  The  will  then 
set  apart  the  hire  of  said  slaves,  the  proceeds  of  two  quar- 
ter-sections of  land  ordered  to  be  sold,  and  the  proceeds  of 
certain  property  in  the  town  of  Demopolis,  for  the  payment 
of  the  legacies  to  testator's  children.  After  this,  the  will 
adds  :  "It  is  my  wish,  that  my  minor  children  be  educated 
and  supported  out  of  the  same  fund  that  their  legacies  are 
to  be  raised  out  of." 

[1.]  It  is  objected  against  the  allowance  made  to  the  ex- 
ecutor, for  moneys  paid  by  him  in  the  education  and  sup- 
port of  the  minor  children,  that  the  will  did  not  constitute 
him  guardian  of  such  minors,  and  therefore  he  was  not  the 
proper  person  to  make  such  disbursements.  The  will  of 
Mr.  Kennard  clearly  shows,  that  it  was  his  intention  and 
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direction  that  the  bulk  of  his  estate  should  be  kept  together, 
until  his  youngest  child  came  of  age  or  married.  During 
all  that  time,  most  of  his  estate  was,  and  would  be,  neces- 
sarily, in  the  hands  of  the  executor.  The  minor  children 
could  claim  no  part  of  their  legacy,  either  under  the  spe- 
cial or  residuary  clause,  until  they  severally  attained  to  law- 
ful age  or  married  ;  save  their  education  and  support,  for 
which  the  will  made  provision.  Under  these  circumstances, 
we  think  it  clear,  that  the  executor  was  fully  authorized  to 
disburse  from  the  proper  fund  whatever  might  be  necessary 
for  the  education  and  support  of  the  minors.  The  direc- 
tion for  the  education  and  support  of  the  children  was  as 
much  a  bequest,  as  was  any  other  provision  of  the  will  ; 
and  the  duty  it  enjoined  was  purely  executorial. — See 
Pickens  v.  PicJcens,  35  Ala.  442. 

[2.]  It  is  further  objected,  that  the  disbursements  made 
by  the  executor  in  the  education  and  support  of  the  minor 
children,  should  not  have  been  allowed  as  general  credits  to 
him  in  his  final  settlement,  but  should  have  been  allowed 
only  out  of  the  special  fund  on  which  they  were  charged 
in  the  bequest.  We  deem  is  unnecessary  to  inquire  into 
the  question,  whether  the  education  and  support  of  the 
minor  children  was  a  charge,  limited  to  the  three  funds 
specified  in  the  will — namely,  the  hire  of  the  slaves,  the 
sale  of  the  two  quarter-sections  of  land,  and  the  sale  of 
the  property  in  Demopolis.  If  such  be  the  case,  it  cannot 
change  the  result  in  this  case,  as  we  will  now  proceed  to 
show.  The  pecuniary  legacies,  although  charged  on  these 
three  funds,  are  not  limited  to  them  for  payment.  Should 
those  funds  fall  short  in  the  payment  of  the  legacies,  it  is 
obvious  the  deficit  must  be  made  up  from  the  general  assets. 
The  pecuniary  legacies,  then,  can  assert  no  preference  or 
priority  of  payment  over  the  expenses  for  education  and 
support ;  but,  if  the  latter  be  limited  to  those  funds,  and 
cannot  be  paid  out  of  the  general  assets,  then  equity  will 
marshal  the  securities,  so  as  to  give  to  the  expenses  for 
education  and  support  a  prior  claim  of  payment. — Marine 
Dock  &  Mutual  Insurance  Company  v.  Ruder,  35  Ala.  713  ; 
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Chapman  v.  Hamilton,  19  Ala.  12  i  ;  Carter  v.  Balfour,  ib. 
814  ;  Liglitfoot  v.  Lightfoot,  27  Ala.  351.  It  being  shown, 
then,  that,  on  this  supposition,  the  charge  for  education 
and  support  would  have  a  prior  claim  on  these  funds  for 
payment,  it  only  remains  to  inquire,  whether  the  hire  of 
the  slaves,  the  sale  of  the  two  quarter-sections  of  land,  and 
the  sale  of  the  property  in  Demopolis,  yielded  a  sufficient 
fund  for  the  payment.  Looking  into  the  register's  report, 
we  find  they  yielded  a  considerable  surplus,  which  passed 
into  the  fund  for  the  payment  of  the  pecuniary  legacies, 
and  the  several  interests  under  the  residuary  clause.  It 
requires,  then,  no  elaboration  to  show,  that  the  solution  of 
the  question  propounded  above  becomes  unimportant. 

[3.]  The  other  questions  raised  by  the  assignments  of 
error  relate  to  the  rule  of  computing  interest  against  the 
executor,  his  right  to  compensation  in  the  shape  of  com- 
missions, the  payment  of  his  solicitor's  fees  out  of  the  trust 
fund,  and  the  question  of  costs  in  this  suit.  On  none  of 
these  questions  do  we  deem  it  necessary  or  proper  that  we 
should  travel  out  of  our  own  decisions,  in  search  of  the  rule. 
The  doctrine  on  these  subjects  is  settled  in  Alabama. 

We  hold,  that  Mr.  King  was  properly  chargeable  with 
interest,  and  that  the  chancellor  did  right  in  refusing  to 
charge  him  with  compound  interest.  He  was  negligent, 
but  does  not  appear  to  have  been  "guilty  of  such  gross  neg- 
lect in  the  execution  of  the  trust,  as  to  be  evidence  of  a 
corrupt  intention." — Bryant  v.  Craig,  12  Ala.  354 ;  Pear- 
son v.  Darrington,  32  Ala.  227,  268. 

[4.]  So,  Mr..  King  was  entitled  to  commissions  as  execu- 
tor. He  is  not  shown  to  have  been  guilty  of  "gross  neg- 
ligence, or  willful  default."  Under  our  decisions,  the  per- 
sonal representative,  to  deprive  himself  of  all  right  to  com- 
pensation, must  have  been  guilty  of  gross  negligence,  or 
willful  default,  resulting  in  injury  to  the  estate. — Powell  v. 
Powell,  10  Ala.  934  ;  Gould  v.  Hayes,  19  Ala.  438  ;  Stewart 
v.  Stewart,  31  Ala.  207,  2J7  ;  Pearson  v.  Darrington,  32  Ala. 
227,  270  ;  Emanuel  v.  Draughan,  14  Ala.  302. 

[5.]  The  executor  is  also  entitled  to  have  his  solicitor's 
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fees  paid  out  of  the  trust  fund,  unless  the  litigation  was 
brought  about  by  his  own  fault  or  laches. — Bendall  v.  Ben- 
dall,  24  Ala.  295  ;  Williamson  v.  Mason,  23  Ala.  488  :  Stew- 
art v.  Stewart,  31  Ala.  207,  218 ;  Pearson  v.  Darrington, 
32  Ala.  227,  273  ;  Pickens  v.  Pickens,  35  Ala.  442  ;  Hen- 
derson v.  Simmons,  33  Ala.  291.  Under  this  rule,  we  hold, 
that  the  litigation  in  this  case  was,  in  its  extent,  caused  by 
the  equal  fault  of  the  complainants  and  Mr.  King.  We, 
therefore,  divide  both  the  defendant  King's  solicitor's  fees, 
and  the  costs  in  the  court  below.  In  other  words,  half  the 
costs  in  the  court  below  must  be  taxed  against  Mr.  King ; 
and  the  other  half  of  the  costs,  and  half  the  solicitor's  fees, 
must  be  paid  out  of  the  fund  deposited  with  the  register. 

Let  the  costs  of  this  appeal  be  paid  equally  by  Mr.  King, 
and  by  the  adult  male  appellants. 

Reversed  and  remanded. 

NOTE  BY  REPORTER. — This  case  was  decided  at  the  June 
term,  1860,  but  the  record  was  for  some  time  mislaid. 


RAISLER  vs.  SPRINGER. 

[TRESPASS  FOR  INJURIES  TO  PERSONAL  PROPERTY.] 

1.  AdmissiMlity  of  agenfs  acts  and  declarations  as  evidence  against  prin- 
cipal.— A  person  who  employs  an  agent  to  seize  the  personal  property 
of  another  without  authority,  is  responsible    to  the   injured  party 
equally  with  the  agent,  although  not  actually  present  when  the  tres- 
pass was  committed  ;  and  the  acts  and  declarations  of  the  agent,  in 
the  performance   of  the   unlawful  service,   are  competent  evidence 
against  his  principal. 

2.  To  what  witness  may  testify. — A  witness  may  testify,  that  a  seizure  of 
property  by  an  officer,  without  lawful  authority,  "was  made  in  an 
offensive  and  insulting  manner." 

APPEAL  from  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  S.  D.  HALE. 
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THIS  action  was  brought  by  Charles  W.  Raisler,  against 
Josiah  Springer,  to  recover  damages  "for  the  unlawful 
taking  of  the  following  goods  and  chattels,  the  property  of 
the  plaintiff,  to-wit:  one  buggy,  of  the  value  of  one  hun- 
dred dollars,  and  four  thousand  feet  of  plank  ;"  and  was 
commenced  on  the  1st  February,  1858.  The  record  does 
not  show  what  pleas  were  filed.  On  the  trial,  three  several 
bills  of  exceptions  were  reserved,  two  by  the  plaintiff,  and 
one  by  the  defendant ;  and  the  plaintiff's  second  bill  pur- 
ports to  set  out  all  the  evidence.  The  seizure  of  the  prop- 
erty, which  constituted  the  alleged  trespass,  was  made  by 
one  Vest,  a  constable.  The  defendant  was  not  present 
when  the  seizure  was  made ;  but  the  plaintiff  proved  his 
subsequent  admissions  "that  he  had  told  the  constable  to 
levy  on  the  property."  "To  show  malice  and  willful  wrong 
on  the  part  of  the  defendant,  the  plaintiff  offered  to  prove, 
that  the  seizure  of  said  property  by  Vest  was  made  in  an 
offensive  and  insulting  manner.  The  court  refused  to  ad- 
mit this  evidence,  because  it  was  the  statement  of  an  opin- 
ion by  the  witness,  and  not  of  facts  showing  how  the  act 
was  done."  This  ruling  of  the  court,  to  which  the  plain- 
tiff reserved  an  exception,  with  other  matters  which  require 
no  particular  notice,  is  now  assigned  as  error. 

J.  W.  SHEPHERD,  for  appellant. 
JAMES  ROBINSON,  contra. 

R.  W.  WALKER,  J.— The  appellant's  bill  of  exceptions 
purports  to  set  out  all  of  the  evidence,  and  presents  the 
defendant  in  the  attitude  of  a  party  who  employs  an  agent 
to  seize  the  property  of  another,  without  any  authority  for 
so  doing.  One  who  thus  procures  an  illegal  act  to  be  done 
by  another,  is  a  co-trespasser  with  the  party  employed  to 
perpetrate  the  wrong,  and  is  equally  responsible  with  him 
to  the  person  injured,  although  not  actually  present  when 
the  trespass  is  committed  ;  and  the  acts  and  declarations  of 
the  agent,  in  performing  such  unlawful  service,  are  compe- 
tent evidence  against  his  principal.  It  is  a  familiar  princi- 
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pie,  applicable  alike  in  civil  and  in  criminal  cases,  that 
where  several  persons  combine  for  the  same  illegal  pur- 
pose, anything  said  or  done  by  one  of  the  confederates,  in 
the  prosecution  of  the  common  design,  is,  in  legal  contem- 
plation, the  act  of  all. — Abney  v,  Kingsland,  10  Ala.  361  ; 
Johnson  v.  State,  29  Ala.  62.  It  is  upon  this  principle 
that,  if  two  persons  are  guilty  of  a  joint  trespass,  and  one 
of  them,  in  the  commission  of  it,  does  acts  which  would 
authorize  the  jury  to  give  exemplary  damages  against  him, 
the  other  is  liable  to  the  same  extent. — Hair  v.  Little, 
28  Ala.  247  ;  Layman  v.  Hendrix,  I  Ala.  212.  The  man- 
ner in  which  an  act,  constituting  a  trespass,  is  committed, 
whether  offensive  and  insulting,  or  other  wise,  is  inseparably 
connected  with,  and  forms,  indeed,  apart  of  the  act  itself; 
and,  upon  the  principles  just  laid  down,  it  must  be  compe- 
tent evidence  against  the  party  by  whose  direction  the  tres- 
pass is  committed,  as  well  as  against  the  agent  by  whose 
hand  the  injury  is  actually  inflicted. — See,  further,  Me- 
Clung* 's  Executors  v.  Spotsivood  19  Ala.  165  ;  Nelson  v.  Cook, 
19  111.  440  ;  Parkerson  v.  Wightman,  4  Strob.  L.  363. 

[2.]  The  court  rejected  the  evidence,  showing  that  the 
seizure  of  the  property  was  made  by  Vest  in  "an  offensive 
and  insulting  manner,"  on  the  ground  that  it  wras  the  state- 
ment of  an  opinion,  or  legal  conclusion.  In  this,  we 
think,  the  court  erred.  The  manner  in  which  an  act  is 
done — whether  rude  and  offensive,  or  kind  and  pleasant — 
is  a  matter  of  fact,  open  to  the  observation  of  the  senses, 
to  which  a  witness  may  legally  testify.  In  Carroll  v.  State, 
23  Ala.  28,  the  statement  of  a  witness  that,  in  replying  to 
a  certain  question,  the  prisoner's  "manner  was  short,"  was 
held  to  be  admissible. 

As  the  defendant  has  made  no  cross  assignment  of  errors, 
the  questions  raised  by  the  bill  of  exceptions  taken  by  him 
on  the  trial  are  not  now  before  us.  Whether  the  judg- 
ment and  execution  referred  to  in  that  bill  of  exceptions 
are  competent  evidence  for  the  defendant;  and,  if  so, 
whether,  in  case  of  the  introduction  of  both,  or  either  of 
them,  in  evidence,  the  rule  which  makes  the  act  and  decla- 
45 
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rations  of  one  co-trespasser  evidence  against  another,  could 
be  considered  applicable  to  this  case,  are  matters  on  which 
we  must  not  be  understood  as  having  expressed  an  opinion. 
As  the  rulings  of  the  circuit  court  are  in  conflict  with 
the  principles  we  have  laid  down,  its  judgment  must  be 
reversed,  and  the  cause  remanded. 


RUTLEDGE'S  ADM'R.  vs.  TOWNSEND,  CRANE  &  CO. 
[ACTION  ON  PROMISSORY  NOTE,  BY  PAYEE  AGAINST  MAKER.] 

1 .  Sufficiency  of  consideratwn.-^WheTe  a  third  person  joins  with  a  debtor 
in  the  execution  of  a  promissory  note,  payable  to  the  creditor,  and  to 
be  delivered  as  collateral  security  for  the  original  indebtedness,  the 
note  is  without  consideration  as  to  him ;  but  a  valid  promise  by  the 
debtor,  contemporaneously  made,  to  indemnify  him  against  liability 
on  the  note,  forms  a  sufficient  consideration  to  support  the  note  as  to 
the  surety. 

2.  Certainty  requisite  in  contract. — A  promise  by  the  principal  to  his 
surety,  made  to  induce  the  latter  to  join  with  him  in  the  execution  of 
a  promissory  note,  to  be  delivered  to  the  creditor  as  collateral  security 
for  the  original  debt,  on  which  the  surety  was  not  bound,  to  the  effect 
that  he  should  be  "amply  secured"  against  liability  on  the  note,  is  suf- 
ficiently definite  and  certain  to  support  an  action  at  law,  if  not  per- 
formed within  a  reasonable  time  before  the  maturity  of  the  note. 

3.  Measure  of  damages. — In  an  action  against  the  maker  of  a  promissory 
note,  which  was  made  and  delivered  to  the  plaintiff  as  collateral  se- 
curity for  the  debt  of  another,  on  which  the  defendant  was  not  bound, 
if  the  plaintiff  has  received  partial  satisfaction  of  the  original  debt, 
he  is  only  entitled  to  recover  the  balance  unpaid. 

4.  Satisfaction  of  execution. — A  sale  of  property  by  the  sheriff,  under  the 
levy  of  an  execution,  is,  pro  tanto,  a  satisfaction  of  the  execution. 

5.  Application  of  money  on  executions  or  attachments  ;  presumed  existence  of 
common  law  elsewnere. — At  common  law,  if  several  executions  or  at- 
tachments, having  equal  liens,  were  levied  on  the  same  property,  and 
the  proceeds  of  sale  were  not  sufficient  to  pay  all  the  debts  in  full,  the 
funds  were  divided  equally  among  the  several  claims,  irrespective  of 
their  amount ;  and  if  the  STim  thus  distributed  to  any  one  creditor  was 
more  than  sufficient  to  satisfy  his  debt  in  full,  the  surplus  was 
equally  apportioned  among  the  other  creditors ;  and  this  rule  of  the 
common  law  will,  in  the  absence  of  proof  to  the  contrary,  be  pre 
sumed  to  prevail  in  another  State. 
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APPEAL  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  ROBERT  DOUGHEKTY. 


THIS  action  was  brought  by  the  appellees,  against  the 
administrator  of  Charles  Rutledge,  deceased,  and  was 
founded  on  three  promissory  notes,  which  were  executed 
by  said  Rutledge,  jointly  with  John  M.  Milner  and  Martin 
W.  Smith,  dated  February  5,  1855,  and  payable  to  the 
order  of  the  plaintiffs;  one  for  $2558  79,  payable  on  the 
1st  May  next  after  date ;  another,  for  $2768  77,  payable  on 
the  1st  January  next  after  date;  and  the  third,  for  $1050 
47,  payable  on  the  1st  March,  1856.  On  the  trial,  as  the 
bill  of  exceptions  shows,  after  the  plaintiffs  had  read  in 
evidence  the  notes  on  which  the  suit  was  founded,  the  de- 
fendant introduced  as  a  witness  said  M.  W.  Smith,  who 
was  not  sued  in  this  action,  and  who  testified,  that  at  the 
time  of  the  execution  of  said  notes,  one  of  the  plaintiffs 
executed  and  delivered  to  him  three  receipts  for  them, 
which  had  been  lost,  but  copies  of  which  he  produced. 
Each  of  these  receipts,  after  setting  out  a  copy  of  one  of 
the  notes,  acknowledged  the  receipt  of  the  original  "as 
collateral  security  for  the  payment"  of  certain  notes  and 
accounts,  which  were  particularly  described,  due  and 
owing  to  Townsend,  Crane  &  Co.,  some  by  Milner  & 
Smith,  and  the  others  by  Milner,  Whitlow  &  Co. ;  and 
were  signed  by  Townsend,  Crane  &  Co.  "  Said  witness 
stated,  also,  that  there  was  no  other  consideration  for  said 
notes  than  that  shown  in  said  receipts.  On  cross  examina- 
tion, he  was  asked,  whether  or  not  there  was  a  considera- 
tion as  between  himself  and  Milner  and  said  Rutledge;  to 
which  he  answered,  that  Milner  promised  Rutledge,  if  he 
would  sign  said  notes  as  surety,  that  he  should  be  amply 
ssecured,  but  that  it  was  not  stated  how  he  should  be  se- 
cured ;  and  there  was  no  evidence  that  he  was  ever  secured 
in  any  way.  Said  witness  was  further  asked,  on  cross  ex- 
amination, if  the  two  accounts  mentioned  in  said  receipts 
were  not  included  in  said  notes,  and  were  not  thereby  set- 
tled and  cancelled  ;  to  which  he  answered,  that  they  were 
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so  included,  and  that  he  considered  them  settled,  but  no- 
thing was  said  about  it  at  the  time  ;  that  the  accounts  were 
not  receipted,  within  his  knowledge,  but  they  had  never 
been  collected  or  demanded.  The  defendant  objected  to 
the  statement  of  the  witness,  as  to  what  he  'considered,' 
and  the  court  sustained  the  objection-  Said  witness 
stated,  also,  that  said  Rutledge  only  signed  said  notes  a» 
surety.'* 

The  defendant  then  read  in  evidence  a  transcript,  pro- 
perly certified*  from  the  records  of  the  inferior  court  of  Clark 
county,  Georgia,  showing  the  proceedings  there  had  in  an 
attachment  suit,  wherein  Townsend,  Crane  &  Co.  were 
plaintiffs,  and  Milner,  Whitlow  &  Co.  were  defendants. 
The  suit  was  founded  on  the  notes  and  accounts  described 
in  one  of  the  receipts  above  mentioned  as  being  due  from 
Milner,  Whitlow  &  Co.  to  Townsend,  Crane  &  Co.  The 
attachment  was  sued  out  on  the  10th  March,  1855,  and 
was  levied  on  four  slaves  as  the  property  of  W.  A.  Whit- 
low. Judgment  was  rendered  for  the  plaintiffs,  on  the  22d 
October,  1855,  for  $4,789  99.  The  transcript  next  con- 
tains an  entry  without  date,  which  states  the  name  of  the 
case,  with  two  other  cases  against  the  same  defendants, 
(each  case  being  described  as  "Attachment,  &c.,  in  Clark 
inferior  court,")  and  then  proceeds  as  follows  '.  "It  appear- 
ing to  the  court  that  the  above  attachments  were  levied  on 
sundry  negroes,  as  the  property  of  W.  A.  Whitlow,  one  of 
the  defendants,  which  negroes  are  now  in  the  custody  of 
the  sheriff ;  and  the  above-named  plaintiffs  having  made 
out  and  established  their  demands,  and  placed  the  same  in 
judgment  of  this  court, — it  is  ordered  by  the  court,  that 
the  sheriff  of  said  county  proceed  to  sell  said  property  ac- 
cording to  the  statute  in  such  case  provided,  and  that  he 
pay  over  the  same  according  to  law,  in  the  clerk's  office  of 
this  court,  to  abide  the  order  and  judgment  of  this  court 
at  the  next  term  thereof,  in  satisfaction  of  said  attach- 
ments." The  last  entry  in  the  traifscript  is  signed  by  the 
sheriff,  and  states,  that  the  property  was  sold,  under  the 
above  order  of  the  court,  on  the  1st  Tuesday  in  December, 
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1855,  and  that  the  proceeds  of  sale  amounted  to  $2,210; 
"which  sum,"  it  continues,  "is  now  in  hand,  and  subject 
to  the  distribution  of  the  honorable  inferior  court,  less  costs 
and  expenses  of  sale." 

"This  being  all  the  evidence  in  the  cause,  and  there  being 
no  conflict  in  the  testimony,  the  court  charged  the  jury, 
at  the  request  of  the  plaintiffs,  that,  if  they  believed  the 
evidence,  they  ought  to  find  for  the  plaintiffs,  for  the  full 
amount  of  the  three  notes  sued  on ;  to  which  charge  the 
defendant  excepted,"  and  which  he  now  assigns  as  error. 

WM.  P.  CHILTON,  with  whom  were  RICHARDS  &  FALK- 
NER,  for  appellant. — 1.  No  person  can  be  held  to  pay  the 
debt  of  another,  unless  his  promise  to  do  so  is  in  writing, 
and  founded  on  valuable  consideration.  The  defendant's 
promise  here  was  in  writing,  but  was  without  considera- 
tion. The  notes  were  given  and  accepted  as  collateral 
security  for  pre-existing  debts,  on  which  Rutledge  was  in 
no  wise  bound.  No  time  was  given  by  the  creditor,  no 
security  relinquished,  no  debt  extinguished  ;  and  no  injury 
or  inconvenience  was  suffered.  Such  a  promise  will  not 
support  an  action. — Jackson  v.  Jackson,  7  Ala.  792  ;  Hester 
v.  Wesson,  6  Ala.  413 ;  Williams  v.  Sims,  22  Ala.  512  ; 
Nesbit  v.  Bradford,  6  Ala.  746  ;  Miller  &  Cobb  v.  Mclntyre, 
9  Ala.  638  ;  Thompson  v.  Hall,  16  Ala.  204  ;  Files  v.  Mc- 
Leod,  14  Ala.  611  ;  Beall  fy  Co.  v.  Ridgetoay,  18  Ala.  117  ; 
Theobald  on  Principal  and  Surety,  6,  7. 

2.  Milner's  promise  that,  if  Rutledge  would  sign  the 
notes,  he  should  be  "  amply  secured,"  was  too  vague  and 
indefinite  to  support  an  action  at  law,  or  to  be  specifically 
enforced  in  equity.  A  promise  of  indemnity,  moreover,  is 
nothing  more  than  the  law  would  imply,  and  forms  no 
valid  consideration. — Crotvhurst  v.  Laverack,  16  Eng.  Law 
&  Eq.  497 ;  Harris  v.  Watson,  Peake's  R.  72 ;  Stylk  v. 
Myrick,  2  Camp.  317  ;  Callaganv.  Hallett,  I  Caines'  R.  104 ; 
Willis  v.  Peclcham,  1  Brod.  &  Bing.  515;  1  Metcalf,  276. 
Besides,  there  was  no  privity  between  Townsend,  Crane 
&  Co.  and  Rutledge,  so  far  as  this  promise  of  Milner  was 
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concerned.  There  is  not,  to  use  the  language  of  the  court 
in  Price  v.  Eastern,  (4  Barn.  &  Ad.  433,)  "  any  evidence  that 
the  creditor  ever  heard  of  this  promise."  See,  also,  Crow 
v.  Eodgers,  1  Stra.  592  ;  Buller's  N.  P.  134;  Theobald  oil 
Principal  and  Surety,  6,  7.  Suppose  Rutledge  had  sued 
Milner  on  this  promise ;  would  it  not  have  been  a  com- 
plete defense,  that  the  notes  imposed  DO  liability  on  him  ? 
3.  The  court  committed  a  manifest  error,  in  allowing  the 
plaintiffs  to  recover  the  full  amount  oi  the  notes,  when  the 
transcript  of  the  Georgia  record  showed  a  partial  satisfac- 
tion of  the  original  debt,  which  these  notes  were  given  to 
secure.  The  levy  and  sale  of  property,  under  execution 
or  attachment,  is,^>ro  tanto,  a  satisfaction  of  the  debt;  and 
if  the  money  was  taken  from  the  plaintiffs  under  older  liens, 
or  in  any  other  way,  the  onus  was  on  them  to  show  shat 
fact. 

GOLDTHWAITE,  RICE  &  SEMPLE,  contra. — I.  The  notes 
imported  a  consideration,  and  the  onus  of  disproving  that 
legal  presumption  was  on  the  defendant.  The  fact  that 
one  of  the  joint  makers  of  a  note  signed  it  without  consid- 
eration as  between  him  and  the  payee,  and  at  the  request 
of  another  joint  maker,  is  not  sufficient  to  destroy  the  pre- 
sumption of  consideration  arising  from  the  note  itself:  it 
must  be  shown,  also,  that  there  was  no  consideration 
moving  between  the  payee  and  any  of  the  other  joint 
makers. — Kinsman  v.  BirdsaU,  2  E.  D.  Smith,  (N.  Y.)  395  ; 
1  Comyn's  Digest,  Action  on  the  case,  B.  12.  The  fact 
that  the  notes  were  given  as  collateral  security  for  ante- 
cedent debts,  is  no  defense  to  the  action.  No  consideration 
is  required,  as  between  the  surety  and  the  creditor,  to  give 
validity  to  a  note  which  is  given  for  the  debt  of  a  third 
person,  and  for  the  benefit  of  such  third  person. — Chitty 
on  Contracts,  453 ;  Lord  v.  Ocean  Bank,  20  Penn.  St.  R. 
384  ;  Sison  v.  Kidman,  3  Man.  &  Gr.  810  ;  Lathrop  v.  Mor- 
ris, 5  Sandf.  7 ;  Wheeler  v.  Slocumb,  16  Pick.  52  ;  Gilkt 
v.  Ballou,  29  Vermont,  296 ;  Loosemore  v.  Radford,  9  Mees. 
&Wels,  657;  Morley  v.  Bootliby,  3  Bing,  107;  (jailknx  v. 
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Hall,  1  E.  D.  Smith,  5  ;  Bailey  v.  Croft,  4  Taunton,  611 : 
Watkins  v.  James,  5  Jones'  Law  R.  105 ;  Tipper  v.  Bicknell, 
3Bing.  N.  C.  710;  Webb  v.  Rhodes,  ib.  734;  Boehm  v. 
Campbell,  3  Moore,  15  ;  Pace  v.  Marsh,  1  Bing.  216  ; 
DetVolf  v.  Raband,  1  Peters,  500  ;  Carter  v.  Slack,  4  Dev. 
&  Bat.  425  ;  Evans  v,  Keeland,  9  Ala.  42. 

2.  Milner's  promise  to  secure  Rutledge,  made  to  induce 
the  latter  to  sign  the  notes  as  his  surety,  is  sufficient  to 
uphold  the  notes  as  to  Rutledge,  if  there  was  no  other 
consideration.     This  express  promise  to  secure  is  different 
from  the  promise  to  reimburse,  which  the  law  would  im- 
ply.    It  was  made   before   the  relation  of  principal    and 
surety  existed  between  the  parties,  and  to  induce  Rutledge 
to  assume  the  relation  of  surety.     It  contemplated  imme- 
diate performance,  or,  at  least,  within  a  reasonable  time. 
That  a  court  of  equity  would   specifically  enforce  such  a 
promise,  see  2  Story's  Equity,  $§  850.  851,  730,  and  notes ; 
Newland  on  Contracts,  93 ;  Eanelagh  v.  Hayes,  1  Vernon, 
189 ;  Pember  v.  Mathers,   1  Bro.  C.  C.  52 ;  Champion  v. 
Brown,  6  Johns.  Ch.  398 ;  Chamberlain  v.  Blue,  6  Blackf. 
491 ;  Walton  v.  Coulson,  1  McLean,  120.     That  the  promise 
is  sufficiently  specific,  and  not  void  for  uncertainty,  see 
Brown  v.  Adams,  1  Stew.   51  ;  Mobile  Marine  Dock  and 
Mutual  Insurance   Company  v.   McMillan,   31  Ala.  711  ; 
Fitzpatrick  v.  Hanrick,    11    Ala.    783  :  Prater  v.  Miller. 
3  Hawks,  628. 

3.  A  judgment  recovered  is,  until   satisfied,  but  a  mere 
security  for  the  original  cause  of  action,  and  cannot  operate 
to  change  any  other  concurrent  remedy  which  the  plaintiff 
may  have. — Drake  v. Mitchell,  3  East,  252 ;  Spivey  v.  Morris, 
18  Ala.  254;  Leavitt  v.  Smith,  7  Ala.  182  ;  Blann  v.  Croche- 
ron,  20  Ala.  320.     The  Georgia  record  showed  no  satisfac- 
tion, in  whole  or  in  part,  of  the  original  debt. 

A.  J.  WALKER,  C.  J. — The  evidence  in  this  case  con- 
duced to  show,  that  Rutledge,  the  appellant's  intestate, 
joined  in  the  execution  of  three  promissory  notes,  to  be  de- 
livered as  collateral  security  for  pre-existing  debts,  for 
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which  he  was  in  no  wise  liable  ;  and  that  those  notes  were 
made  payable  to  the  creditors  whose  debts  they  were  de- 
signed to  secure.  It  seems,  also,  from  the  evidence,  that 
the  notes  given  as  collateral  security  were  signed  by  two 
others,  one  of  whom  was  liable  upon  all  the  debts  intended 
to  be  secured,  and  the  other  liable  upon  a  part  of  them  ; 
and  the  evidence  conduced  to  show,  that  there  was  no  con- 
sideration for  the  new  notes,  unless  it  is  shown  by  those 
facts.  The  question  presented  by  the  charge  of  the  court 
is,  whether  a  pre-existing  indebtedness  of  one  or  more  of 
the  makers  of  a  note  is  a  consideration  to  support  the  note 
as  to  one  not  liable  upon  the  original  indebtedness,  the  note 
being  given  as  collateral  security  for  the  existing  debt. 

Where  one  thus  makes  a  promise  to  pay  the  pre-existing 
debt  of  another,  for  the  purpose  of  its  security,  there  is  no 
element,  either  of  detriment  to  the  promisee,  or  of  benefit 
to  the  promisor ;  and  upon  principle  it  seems  clear,  that 
there  is  no  consideration.  It  is  the  case  of  a  promise  made 
for  a  consideration  wholly  past,  and  not  founded  upon  the 
request  of  the  promisor  ;  and  can  not  be  distinguished,  in 
principle,  from  the  case  where  a  third  person  subscribes 
to  an  existing  note,  or  guaranties  the  payment  of  a  sub- 
sisting debt,  or  where  an  administrator  executes  his  note 
for  a  debt  of  the  intestate  ;  in  all  of  which  cases  it  is  held, 
that  there  is  no  consideration. — Jackson  v.  Jackson,  7  Ala. 
792  ;  1  Parsons  on  Contracts,  891 ;  Chitty  on  Contracts, 
53,  61,  62,  426  ;  Hester  v.  Wesson,  6  Ala.  415  ;  Williams 
v.  Sims,  22  Ala.  512. 

We  accordingly  find,  as  the  principle  would  lead  us  to 
expect,  numerous  adjudications,  that  the  promise  to  pay 
the  pre-existing  debt  of  another,  founded  upon  no  other 
consideration  than  the  debt,  no  matter  what  form  it  may 
assume,  is  nudum  jpactum. —  Leonard  v.  Verdenburgh, 
S  Johns.  29  ;  Clark  v.  Small,  6  Yerger,  418  ;  Commercial 
Sank  v.  Norton,  1  Hill,  501 ;  Eix  v.  Adams  &  Throop, 
9  Vermont,  233  ;  Littlefield  v.  Shee,  2  Barn.  &  Ad.  81 1; 
Meyer  v.  Haworth,  8  Ad.  &  El.  467  ;  Bates  v.  Sturges, 
2  Moore  &  Scott,  172  ;  (28  Ef  C.  L.  284 ;)  French  v.  French, 
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2  M.  &  Gr.  644  ;  (40  E.  C.  L.  555;)  Russell  v.  Seek,  11  Ver- 
mont,  166  ;  Barker  v.  Bucklin,  2  Denio,  45  ;  Oilman  v. 
Kibler,  5  Humph.  19  ;  Hopkins  v.  Logan,  5  Mees.   &  W. 
241  ;  Deeson  v.  Gridley,  15  C.  B.  295  ;  1  Amer.  Leading 
Cases,  (Hare  &  Wallace's  notes,)  146  ;  Chitty  on  Contracts, 
53  ;  Salmon  v.   Brown,   6   Blackf.  347  ;  Blunt  v.  Boyd, 

3  Barb.  S.  C.  R.  209. 

The  difficulty  in  this  case  is  not  in  ascertaining  the  true 
principle  which  must  govern  it,  or  in  finding  authorities  to 
sustain  it ;  but  in  harmonizing  with  it  adjudged  cases, 
which  the  industrious  search  of  counsel  has  been  able  to 
produce  from  an  extensive  library.  The  case  of  Sison  v. 
Tidman,  (3  Man.  &  Gr.  810,)  was  this  :  The  defendant 
pleaded,  -that  the  note  sued  upon  was  given  by  him  and 
another,  for  the  security  of  a  certain  sum  due  by  the  other 
maker,  and  "that  the  defendant  never  had  any  value  or 
consideration  for  the  note."  The  plea  was  held  insufficient. 
A  careful  examination  of  the  report  of  the  case  will  show, 
that  it  is  not  opposed  to  the  principle  above  announced. 
The  note  imported  a  consideration,  and  the  onus  of  show- 
ing the  want  of  consideration  was  upon  the  defendant. 
The  plea  only  alleged,  that  the  defendant  never  had  any 
value  or  consideration  ;  while  a  simnltaneous  benefit  to  the 
principal  debtor,  such  as  a  valid  agreement  for  forbearance 
to  sue,  would  have  constituted  a  sufficient  consideration, 
and  such  fact  may  have  existed  consistently  with  every- 
thing alleged  in  the  plea.  So,  the  decision  in  Kinsman  v. 
Birdsall,  2  E.  D.  Smith,  (N.  Y.)  395,  rests  upon  the  same 
principle,  and  only  asserts,  that  proof,  negativing  the  recep- 
tion of  a  consideration  by  him  who  joins  with  a  debtor  in 
the  execution  of  a  promissory  note,  is  insufficient  to  sus- 
tain the  defense  of  a  want  of  consideration. 

Walker  v.  Eostrow,  9  M.  &  W.  411,  was  a  case  in  which 
a  tripartite  arrangement  was  made,  between  a  principal, 
his  agent,  and  a  creditor  of  the  principal,  that  the  agent 
should  pay  over  the  money  of  his  principal,  when  received, 
on  the  demand  of  his  principal's  creditor ;  and  it  was  held, 
that  the  creditor  could  maintain  an  action  against  the  agent. 
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This  case  was  obviously  unlike  the  one  under  consideration. 
The  remark  of  the  court,  that  the  existing  debt  was  a  con- 
sideration, it  will  be  seen  by  a  close  reading  of  the  opinion, 
has  reference  to  the  principal's  agreement  that  his  agent 
should  pay  over  the  money  to  his  creditor,  and  not  to  the 
promise  of  the  agent.  Certainly,  an  existing  indebtedness 
is  a  consideration  for  a  promise  by  the  debtor  himself ;  but 
whether  it  is  a  consideration  for  a  promise  by  a  third  per- 
son, is  altogether  a  different  question.  •  The  liability  of  the 
agent  in  Walker  v.  Rostrow,  rested  upon  the  consideration 
of  his  agency,  and  of  his  receiving  the  money  of  his  prin- 
cipal, and  assenting  to  the  transfer  of  his  liability  to  the 
creditor. — Addison  on  Contracts,  945. 

An  existing  indebtedness  is  a  consideration  ftfr  a  prom- 
ise by  a  debtor,  because  a  past  consideration  is  sufficient  as 
to  the  party  at  whose  request,  expressed  or  implied,  it  was 
incurred.  It  is  not,  however,  a  consideration  as  to  a  third 
person.  An  observance  of  this  distinction  will  show  the 
inapplicability  to  the  question  under  consideration,  of  the 
decisions  as  to  the  liability  of  accommodation  makers  and 
acceptors  of  mercantile  instruments.  —  Chitty  on  Con- 
tracts, 61.  Those  decisions  simply  maintain,  that  the  ex- 
isting debt  is  a  valid  consideration  as  to  the  debtor ;  that 
one  who  receives  such  an  instrument  is  a  holder  for  value, 
and  that  therefore,  by  the  mercantile  law,  the  defense  of  a 
want  of  consideration  can  not  be  made  as  to  him,  by  an  ac- 
commodation maker  or  acceptor.  The  cases  hold,  not  that 
there  is  a  consideration,  as  to  the  accommodation  parties, 
but  that  they  were  precluded  from  setting  up  the  want  of 
consideration,  as  to  a  holder  such  as  is  above  described. 
Some  of  the  cases  assert  the  same  doctrine,  where  the  in- 
strument is  transferred  as  collateral  security  ;  but  the  law 
is  otherwise  in  this  State. — Lord  v.  Ocean  Bank,  20  Penn. 
St.  R.  384  ;  Story  on  Bills,  212,  §  183;  Lathrop  v.  Lathrop, 
5  Sandf.  (Sup.  Ct.)  R.  7  ;  Grandin  v.  LeEoy,  2  Paige's  Ch. 
R.  509  ;  Swift  v.  Tyson,  16  Peters,  1  ;  Fenouilk  v.  Hamil- 
ton, 35  Ala.  319.  The  consideration  in  the  entire  class  of 
cases  last  noticed,  for  the  transfer  of  the  instrument,  and 
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not  for  the  making  and  acceptance  of  it,  was  the  point 
decided. 

It  is  well  established,  that  when  a  promissory  note  is 
given  for  a  subsisting  debt,  and  the  note  is  payable  at  a 
future  day,  the  remedy  upon  the  original  debt  is  suspended; 
and  that  suspension  is  a  consideration  for  the  new  promise. 
Addison  on  Contracts,  1117,  1118  ;  Baker  v.  Walker,  14  M. 
&  W.  465  ;  8-mson  v.  Lloyd,  2  C.,  M.  &  R.  184.  But  this 
principle  can  not  apply  in  this  case,  because  here  the  paper 
is  by  contract  taken  as  collateral  security,  and,  from  the 
nature  of  it,  such  security  does  not  suspend  the  remedy 
upon  the  debt.  It  is  the  case  of  a  party's  having  two  secu- 
rities, the  original  paper  and  the  collateral ;  and  he  may 
pursue  his  remedy  upon  either,  or  upon  both  at  the  same 
time.— 2  Parsons  on  Contracts,  198  ;  Ernes  v.  Widowson, 
4  C.  &  P.  151 ;  Trotter  v.  Crockett,  2  Porter,  401. 

Without  further  commenting  upon  the  numerous  author- 
ities adduced  by  the  counsel  for  the  appellee,  we  conclude 
by  saying,  that  none  of  them  sustain  the  charge  of  the 
court  below. 

Reversed  and  remanded. 

NOTE  BY  THE  REPORTER. — The  foregoing  opinion  was 
delivered  at  the  June  term,  1861 ;  but  a  rehearing  was 
afterwards  granted,  and  the  cause  was  held  under  advise- 
ment until  the  present  term,  when  the  following  opinion 
was  delivered  : 

STONE,  J. — The  parties  liable  on  the  original  debts  of 
Milner  &  Smith,  and  Milner,  Whitlow  &  Co.,  to  Townsend, 
Crane  &  Co.,  are  not  sued  in  this  action ;  and  hence  we 
need  not  inquire,  whether  these  notes  are  a  binding  obliga- 
tion on  them,  unless  that  inquiry  be  material  in  determin- 
ing the  liability  of  Mr.  Rutledge's  administrator. — See  the 
able  discussion  of  that  subject  in  2  American  Leading 
Cases,  Hare  &  Wallace's  notes,  pp.  136-8,  and  the  au- 
thorities therein  collected  ;  also,  Hopkins  v.  Logan,  5  Mees. 
&  Wels.  247. 
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That  which  creates  some  benefit  to  the  party  promising, 
or  causes  some  trouble,  injury,  inconvenience,  prejudice, 
or  detriment  to  the  promisee,  is  a  consideration  which  will 
uphold  a  promise — 1  Story  on  Contracts,  §  431 ;  1  Parsons 
on  Contracts,  358 ;  Addison  on  Contracts,  942  ;  Chitty  on 
Contracts,  28  et  seq. ;  Violett  v.  Patton,  5  Cranch,  142 ; 
1  Com.  Digest,  298-9  ;  Tupper  v.  Bkknell,  3  Bing.  N.  C. 
710  ;  Story  on  Bills,  §  183. 

The  promise  of  Mr.  Rutledge,  sued  on  in  this  action, 
was,  if  the  testimony  of  the  witness  be  believed,  a  promise 
to  pay  the  debt  of  another.  The  original  debt  was  not  ex- 
tinguished, nor  postponed  ;  but  the  present  notes  were  ta- 
ken as  collateral  security  to  an  existing  indebtedness. 
In  such  case,  the  general  rule  is,  that  there  is  no  element, 
either  of  benefit  to  the  promisor,  or  of  detriment  to  the 
promisee ;  and  the  promise  is,  therefore,  inoperative  and 
void. — Jackson  v.  Jackson,  7  Ala.  791 ;  Williams  v.  Sims, 
22  Ala.  512 ;  Thomason  v.  Dill,  30  Ala.  444;  Theobald  on 
Principal  and  Surety,  1  Law  Library,  5  ;  Price  v.  Easton, 
4  Barn.  &  Ad.  433 ;  Hare  &  Wallace's  note  to  Vadakin  v. 
Loper,  2  Amer.  Leading  Cases,  pp.  146,  147;  ib.  126-7; 
Alsobrook  v.  Southerland,  2  S.  &  P.  267. 

It  is  contended,  that  this  case  is  taken  out  of  the  opera- 
tion of  the  rule  above  announced,  and  that  the  contract  is 
binding,  because  the  promise  of  the  principal  makers  rests 
on  a  valid  consideration,  to-wit,  their  antecedent  debt  to 
the  payees ;  and  that  such  consideration  also  upholds  the 
promise  of  the  surety ;  in  other  words,  that  a  consideration 
moving  to  the  principal,  will  support  a  promise  by  principal 
and  surety.  This  is  true,  when  the  consideration  is  executory, 
or  contemporaneous  with  the  promise,  and  the  latter  forms 
part  of  the  inducement  to  the  former;  as,  when  a  sale  is 
made,  or  injury  suffered,  or  liability  incurred  ;  or  an  agree- 
ment that  a  note  with  sureties  is  to  be  given  to  secure  pay- 
ment or  reimbursement,  and  such  note  is  consequently 
given;  or,  where  an  existing  debt  is  extinguished,  or  the 
day  of  payment  postponed,  either  expressly,  or  by  impli- 
cation, in  consideration  that  a  note  with  surety  is  to  be 
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executed  and  delivered  to  the  payee,  which  is  accordingly 
done.  In  all  such  cases,  the  contract  is  a  new,  substitu- 
tionary  one,  and  is  binding.  It  rests  for  its  consideration, 
so  far  as  the  surety  is  concerned,  on  the  fact  that,  without 
his  promise,  the  contract  would  not  have  been  consumma- 
ted. This  supplies  the  element  of  detriment  to  the  prom- 
isee.— 2  American  Leading  Cases,  148  ;  ib.  137-8;  Jolley 
v.  Walker,  26  Ala.  690;  Click  v.  McAfee,  7  Porter,  62; 
Hailey  v.  Croft,  4  Taunton,  611;  DeWolf  v.  Itdband, 
1  Peters,  476  ;  Boehm  v.  'Campbell,  8  Taunton,  679. 

But,  in  this  case,  none  of  these  ingredients  are  found. 
No  benefit  was  received  by  the  promisor;  no  inconve- 
nience or  detriment  sustained  by  the  promisee;  no  extin- 
guishment or  delay  of  the  antecedent  debt;  but,  on  the 
contrary,  an  express  agreement,  if  the  testimony  be  be- 
lieved, that  the  new  notes  were  taken  only  as  collateral  to 
the  existing  indebtedness.  This  precludes  any  presump- 
tion that  the  debt  was  to  be  postponed  until  the  maturity 
of  the  new  notes. — See  Baker  v.  Walker,  14  Meeson  & 
Wels.  465. 

It  is  also  contended,  that  the  promise  of  Mr.  Rutledge 
is  binding,  because  of  the  contemporaneous  promise  made 
by  Mr.  Milner,  that  if  he,  Mr.  Rutledge,  would  sign  the 
notes,  he  should  be  "amply  secured"  It  was  not  stated 
how  he  should  be  secured ;  but  it  is  argued,  that  this  sup- 
plies the  element  of  benefit  to  the  promisor,  and  thus 
forms  a  consideration  for  the  promise. 

If  this  promise  be  simply  an  agreement  by  the  principal 
to  pay  the  notes  at  maturity,  or  to  repay  to  Mr.  Rutledge 
what  he  should  be  required  to  pay  on  them,  it  was  nothing 
more  than  the  duty  imposed  on  him  by  law,  and,  hence, 
would  not  furnish  a  consideration  to  uphold  the  promise. — 
See  Cattagan  v.  Halktt,  1  Caines'  Rep.  304;  Stilk  v.  My- 
rick,  2  Camp.  317.  But  we  think  it  meant,  that  Mr.  Rut- 
ledge  should  be  "amply  secured"  before  the  maturity -of 
the  notes;  that  is,  presently,  or  within  a  reasonable  time. 
Such  being  its  construction,  the  question  arises,  is  this 
promise  sufficiently  specific  to  found  a  right  upon,  or  is  it 
void  for  uncertainty? 
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We  need  not  inquire  whether  this  contract  could  be 
specifically  enforced  in  equity .-»— See  Ranelagli  v.  Hayes, 

1  Ves.  189;  CJiamberlain  v.  Slue,  6  Blackf.  491;  Champion 
v.  Brown,  6  Johns.  Ch.  398;  Mosclcy  v.   Virgin,  3  Ves. 
184;  Casey  v.  Holmes,  10  Ala.  777;  Adams  Equity,  3£1; 
Colson  v.  Tlwmpson,  2  Wheat.  236 ;  Harnett  v.  Teilding, 

2  Sch.  &  Lef.  554;  Lord  Ormond  v.  Anderson,  2  Ball  & 
Beatty,  363;    Tutham  v.  Platt,  15  Eng.  L.  &  Eq.  190; 
Jackson  v.  backer,  4  Beav.  59 ;  Hopcroft  v.  Hickman,  2  Sim. 
&  Stu.  130 ;  Boston  &  Maine  R.  E.  v.  Babcock,  3  Gush. 
228;  King  v.  Thompson,  9  Peters,  304;  2  Parsons  on  Con- 
tracts,. 525;  2  Phil.  Ev.  (C.  &  H.  Notes,    4  Am.    ed.,) 
748-9;  ib.  785;  1  Greenl.  Ev.  ^  300;  Theobald  on  Pr.  & 
Surety*  7 ;  Jones,  dem.  Henry,  v.  Hancock,  4  Dow.  145 ; 
Hoffman  v.  HanJcey,  3  Mylne  &  K.  376 ;  Pollard  v.  Mad- 
dox,  28  Ala.  321. 

Is  the  promise  in  this  case  sufficiently  definite  to  found 
an  action  at  law  upon?  A  majority  of  the  court  think  it 
is;  and  that  in  the  event  the  promisor,  Mr.  Milner,  failed 
to  furnish  ample  security,  within  a  reasonable  time  after 
notice,  an  action  at  law  could  have  been  maintained  for  a 
breach  of  promise,  without  alleging  or  proving  special 
damage,  and  without  waiting  for  the  maturity  of  the  notes, 
on  which  Mr.  Rutledge  was  surety.  We  deem  it  unneces- 
sary to  inquire  what  would  have  been  the  measure  of  Mr. 
Rutledge's  recovery.  The  promise  conferred  on  him  a 
legal  right,  which  he  did  not  enjoy  without  it ;  a  right,  for 
the  violation  of  which  he  could  maintain  an  action ;  and 
that  legal  right,  simultaneously  conferred,  is  a  valuable 
consideration  to  Mr.  Rutledge,  and  upholds  his  promise 
made  to  appellees. — Brown  v.  Adams,  1  Stew.  51.  The 
disproportion  between  the  benefit  received,  and  the  liability 
incurred,  is  immaterial.  The  law  does  not  require  that 
the  consideration,  on  which  an  executory  promise  rests, 
shall  be  adequate.  It  is  enough  if  it  be  valuable. — Shep- 
herd's Digest,  492,  §  70. 

It  results  from  what  we  have  said  above,  that  the  circuit 
court  rightly  instructed  the  jury  to  find  for  plaintiffs,  if 
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they  believed  the  evidence.  The  court,  however,  went 
further,  and  told  that  body,  "that  if  they  believed  the 
evidence,  they  ought  to  find  for  the  plaintiffs,  for  the  full 
amount  of  the  three  notes  sued  on."  In  this  the  court 
erred.  The  bill  of  exceptions  informs  us  that  it  contains 
all  the  evidence.  In  the  record  from  the  inferior  court  of 
Clark  county,  Georgia,  it  is  shown  that,  in  the  suit  on 
the  original  notes,  to  which  those  which  are  the  founda- 
tion of  the  present  action  are  collateral  security,  four  slaves 
were  seized  under  attachment,  and  were  afterwards  sold 
under  an  order  of  court  issued  for  that  purpose ;  and  that 
the  proceeds  of  the  same,  twenty-two  hundred  dollars, 
were  in  the  hands  of  the  sheriff,  "  subject  to  the  distribu- 
tion of  the  honorable  inferior  court,  less  costs  and  ex- 
penses of  sale."  This  sale  and  return  of  the  sheriff  were 
made  after  judgment  was  rendered  in  the  attachment  suit 
in  the  State  of  Georgia,  but  long  before  the  trial  of  the 
present  suit  in  the  circuit  court.  The  present  record  is 
entirely  silent  on  the  subject  of  the  disposition  of  these 
funds,  further  than  may  be  inferred  from  what  is  stated 
above.  These  facts,  unrebutted  and  unexplained  as  they 
are,  bring  this  case  directly  within  the  operation  of  the 
general  rule,  which  holds  that  "when  property  is  levied  on 
and  sold  under  an  execution,  it  is  a  satisfaction  of  the  exe- 
cution, to  the  extent  of  the  proceeds  of  the  sale." — See 
Niolin  v.  Hamner,  22  Ala.  581 ;  Campbell  v.  Spence,  4  Ala. 
550 ;  Moore  v.  Barclay,  19  Ala.  672 ;  Kelly  v.  Governor, 
14  Ala.  544;  Bondurant  v.  Buford,  1  Ala.  159;  Crocker  on 
Sheriffs,  section  432,  and  notes. 

It  is  contended,  however,  that  the  money  realized  from 
the  sale  of  the  four  slaves  can  not  be  regarded  as  a  pay- 
ment in  this  case,  because,  so  far  as  we  are  informed,  the 
money  was  not  ordered  to  be  paid  to  the  plaintiff;  but, 
on  the  contrary,  the  order  of  the  court  was.  "  that  the 
sheriff  of  said  county  proceed  to  sell  said  property  accord- 
ing to  the  statute  in  such  case  provided,  and  that  he  pay 
over  the  same  according  to  law,  in  the  clerk's  office  of  this 
court,  to  abide  the  order  and  judgment  of  this  court  at  the 
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next  term  thereof,  in  satisfaction  of  said  attachments."  It 
is  further  objected  against  the  allowance  of  this  alleged 
payment,  that,  inasmuch  as  no  distribution  of  the  funds  is 
shown  to  have  been  ordered  by  the  inferior  court  of  Clarke 
county,  Georgia,  and  no  evidence  furnished  of  the  amount 
of  costs  and  expenses,  no  correct  data  are  furnished,  by 
which  the  jury  could  determine  the  amount  of  credit  to 
which  defendant  was  entitled. 

To  this  we  answer,  that  the  sale  by  the  sheriff  divested 
the  title  of  the  property  out  of  the  defendants  ;  and  this, 
unrebutted,  operates  a  payment  pro  tanto. — See  authorities 
supra,  and  People  v.  Hopson,  1  Denio,  574.     In  the  second 
place,  the   rule  of   the  common  law,    which,    in  the  ab- 
sence   of   proof    to    the    contrary,    we     must    presume 
prevails  in  Georgia,  is,  that  where  property  is  simultane- 
ously levied  on  under  two  or  more  executions  or  attach- 
ments, and  the  property  is  not  of  value  sufficient  to  pay 
and  discharge  all  the  debts  thus   levied,  the  liens  being 
equal,  the  money,  irrespective  of  the  amounts  of  the  several 
claims,  must  be  applied  equally  to  the  several   debts,  un- 
less a  surplus  remains  after  a  full  payment  of  one  or  more 
of  the  claims.     In  case  there  be  such  surplus,  that  must 
be  applied  equally  to  the  balance  of  the  unpaid  debts. 
In  other   words,  that  the  varying  amounts  of  the   debts 
under  which  the  levies  are  made,  exert  no  influence  in  the 
distribution  of  the  funds,  except  as  to  the  surplus  that  may 
remain  after  the  extinguishment  of  one  or  more    of   the 
debts. — See  Crocker  on  Sheriffs,  §  434 ;  Drake  on  Attach- 
ments, $§  560-261 ;  Campbell  v.  Rodger,  I  Cow.  215.     From 
this  principle  it  results,  that  the  defendant  was,  under  the 
most  favorable  view  we  can  take  for  the  plaintiffs,  entitled 
to  a  credit  for  one  third  of  the  sum  for  which  the  negroes 
were  sold,   less   the    costs   and    expenses.     Perhaps    this 
prima-facie   view  can  be  overturned  ;  but  there  is  nothing 
in  this  record  to  destroy  its  effect.     We  hold,  that  it  was 
the  duty  of  the  plaintiffs,  in  the  attachment  suit  in  Georgia, 
to  have  a  proper  distribution  made  of  the  funds  raised 
there;  and.  unless  they  show  that  their  share  of  the  pro- 
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ceeds  of  the  slaves  is  reduced,  or  taken  away  by  some  para- 
mount lien  or  liability,  they  must  submit  to  a  proper 
abatement  of  their  present  demands. 

It  can  scarcely  be  necessary  to  add  that,  if  the  testimony 
of  the  witness  be  believed,  a  payment,  in  whole  or  in  part,  • 
of  the  principal  debt,  is  a  payment  pro  tanto  of  the  collat- 
eral security.  This  grows  out  of  the  fact  that  the  later 
notes  were  executed  expressly  as  collateral  security  to  the 
former  set,  and  are  not  the  evidences  of  a  separate  and  in- 
dependent debt. 

For  the  single  error  above  pointed  out,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  cause  remanded. 


CLEMENS  vs.  PATTERSON. 

[MOTION  TO  DISMISS  APPEAL.] 

1.  Parties  to  proceeding  for  probate  of Unll. — Although  the  statute  requires 
that  the  widow  and  next  of  kin  shall  be  notified  of  proceedings  be- 
fore the  probate  court  for  the  •probate  of  a  will,1  yet  they   are  not 
parties  to  the  proceedings,  unless  they  appear  and  participate  therein. 

2.  Parties  to  appeal. — An  appeal  from  a  decree  of  the  probate  court,  in 
tlije  matter  of  the  probate  of  a  will,  can  not  be  sued  out  by  the  next 
of  kin,  who,  although   cited,  did  not  appear  and  make  themselves 
parties  to  the  proceedings. 

APPEAL  from  the  Probate  Court  of  Madison. 

WALKER  &  BRICKELL,  with  W.  P.  CHILTON,  for  appellant. 
GOLDTHWAITE,  RICE  &  SfiMPLE,  contra. 

A.  J.  WALKER,  C.  J. — Benjamin  Patterson,  as  execu- 
tor, propounded  the  will  ot  James  Clemens,  deceased,  for 
probate.  The  will  was  propounded  by  a  written  petition, 
which  gives  the  names  and  residences  of  the  next  of  kin. 
Citations  were  issued  to  the  next  of  kin  resident  in  the 
State,  and  served  upon  them ;  and  publication  was  made 
46 
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as  to  the  non-residents.  One  of  them,  Jeremiah  Clemens, 
appeared,  and  contested  the  will  propounded  by  Patterson, 
and  set  up  an  older  will,  upon  the  ground  that  the  older 
will  had  been  cancelled,  and  the  younger  one  executed, 
when  the  testator  was  insane.  The  younger  will  pro- 
pounded by  Patterson  was  set  aside,  and  the  older  will 
admitted  to  probate.  An  appeal  to  this  court  is  taken,  in 
the  name  of  all  the  next  of  kin,  by  all  of  them  except 
Jeremiah  Clemens.  A  motion  to  dismiss  the  appeal  ia 
made  by  Jeremiah  Clemens,  who  did  not  join  in  taking  the 
appeal,  notwithstanding  his  name  was  used. 

The  first  position  taken  in  support  of  the  motion  to  dis- 
miss is,  that  the  next  of  kin  who  did  not  contest  the  will, 
are  not  parties  to  the  proceedings  in  the  probate  court, 
and,  therefore,  can  not  appeal.  The  proceeding  for  the 
probate  of  a  will  does  not  take  the  form  of  a  suit  between 
adverse  parties,  unless  there  is  a  contest,  and  then  only  be- 
tween the  proponent  and  contestants.  The  widow  and 
next  of  kin  are  not  summoned  "to  see  proceedings,"  or 
witness  the  probate,  upon  the  supposition  of  a  necessary 
antagonism  to  the  proponent.  They  are  cited  without 
reference  to  the  actual  bearing  of  their  interests,  or  the 
existence  of  any  interest  in  the  proceeding.  If  they  were, 
by  a  peremptory  rule,  assigned  the  position  of  defendants, 
they  would  often  be  placed  in  hostility  to  their  real  inter- 
est, and  sometimes  be  parties  to  a  proceeding  in  which 
they  were  not  concerned.  Many  years  ago,  this  court,  in 
a  well  considered  opinion,  in  which  the  practice  in  courts 
proceeding  according  to  the  civil  law  was  examined,  an- 
nounced a  principle,  which  would,  in  such  proceedings  be- 
fore the  probate  court  as  that  for  the  establishment  of  a 
will,  make  the  persons  required  to  be  cited  parties  only 
when  they  intervened,  participated  in  the  contestat'w  litis, 
or  were  formally  made  parties  in  that  court. — Watson  v. 
May,  8  Ala.  177.  This  principle  permits  the  widow  and 
next  of  kin  severally  to  become  parties  or  not,  and  to  assume 
position  on  the  one  side  or  the  other,  as  their  interests  may 
suggest. 
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Our  examination,  which  has  been  as  extensive  as  the 
books  at  our  command  would  permit,  leads  us  to  the  con- 
clusion, that  this  principle  is  supported  by  analogies  found 
in  the  civil  and  ecclesiastical  law. — Rogers'5  Ecclesiastical 
Law,  479,  4SO,  948,  680,  6SJ  ;  Brittleston  v.  Clark,  2  Lee, 
'248  ;  Hillam  v.  Walker,  I  Hag.  71  ;  Chichester  v.  Donegal, 
I  Addams,  10-16  ;  S.  C.,  3  Phil.  594-595  ;  Montague  v. 
Montague,  2  Addams,  372  ;  Public  Administrator  v.  Watts, 
1  Paige,  382.  It  has  since  been  followed  by  this  court, 
and  was  distinctly  announced  in  the  recent  cases  of  Blakey 
v.Blakey,  33  Ala.  611.  ,  and  Allen  v.  Prater,  35  Ala.  ]69  ; 
and  is  implied  in  the  argument  of  the  court,  in  Deslonde  & 
Jamss  v.  Darrington,  29  Ala.  92.  See,  also,  Gilbert  v.  Gil- 
bert, 22  Ala.  229. 

The  same  principle  is  involved  and  recognized,  in  those 
cases  in  which  appeals  have  been  taken,  from  decrees -of 
the  probate  coWt  establishing  wills,  by  contestants,  with- 
out joining  all  the  persons  who  had  been  cited, — Colcman 
v.  Robertson,  17  Ala.  84 ;  Leverett  v.  Carlisle,  19  Ala.  SO  ; 
Apperson  v.  Cottrell,  3  Porter,  51  ;  Shields  v,  Alston,  4  Ala. 
248.  These  cases  recognize  the  principle  as  clearly  as  if 
they  distinctly  announced  it,  for,  if  the  widow  and  next  of 
kin,  being  cited,  were  parties  defendant,  no  appeal  could 
be  taken  by  the  contestants  without  joining  them  all,  since 
an  appeal  must  be  taken  by  all  the  parties  on  the  side 
appealing. 

The  act  of  12th  December,  1857,  {Pamphlet  Acts,  244,) 
authorizes  an  appeal  from  any  final  decree  of  the  probate 
court  within  twenty  days,  whether  there  be  a  bill  of  excep- 
tions or  not.  But,  "when  an  appeal  or  writ  of  error  is 
spoken  of,  the  statute  must  be  understood  as  using  these 
terms  in  their  known  and  received  signification,  and^ought 
not  to  be  extended  to  take  in  cases  in  which  neither  could 
be  taken  according  to  any  course  of  practice  known  either 
to  the  civil  or  common  law." — Watson  v.  May,  supra. 
The  statute  can  not  bs  regarded  as  authorizing  an  appeal 
by  persons  who  are  not  parties. 

Cases  might  arise,  in  which  the  proponent  of  the  will 
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would  refuse  to  appeal  from  an  erroneous  decree  rejecting 
it,  while  the  parties  prejudiced  by  his  refusal  would  be 
left  without  any  effective  remedy  against  him  by  reason  of 
his  insolvency.  The  reply  to  the  argument  which  this 
view  suggests  is,  that  those  interested  to  establish  a  will 
may  join  in  propounding  it,  or  be  made  parties  as  propo- 
nents at  any  time  before  the  decree ;  and  may  even  be 
made  parties  plaintiffs,  by  application  to  the  probate  court, 
after  the  decree,  for  the  purpose  of  appealing.  With  these 
rights  secured  to  them,  it  is  believed  that  no  vigilant  party 
can  ]?e  materially  injured  by  the  operation  of  the  principle 
which  we  adopt. 

The  persons  who  appealed  in  their  own  names  and  that 
of  Jeremiah  Clemens,  had  no  right  to  appeal,  because  they 
were  not  parties ;  and  the  appeal  must  be  dismissed. 
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ACTION. 

1.  When  action  lies  between  tenants  in  common  of  remainder  in  slaves. 
If  one  tenant  in  common  of  a  remainder  in  slaves,  during  the  ex- 
istence of  the  particular  estate,  obtains  possession  of  the  slaves, 
and  sells  and  conveys  them  as  his  absolute  property,  his  co-tenant 
may  maintain  a  special  action  on  the  case  against  Mm. — Arthur 

v.  Gayle . . ,. 259 

2.  When  action  lies  by  remainder-man  against  stranger. — A  sale  of  the 
absolute  interest  in  slaves  by  a  stranger,  during  the  existence  of 
the  particular  estate,  is  an  injury  for  which  an  action  lies  in  favor 

of  the  remainder-man.; — S.  C 259 

3.  When  action  lies  to  recover  money  paid  by  mistake.—^ The  purchaser 
of  personal  property,  at  a  public  sale  made  by  an  administrator 
under  a  void  order  of  court,  is  chargeable  with  notice  of  the  ad- 
ministrator's want  of  authority,  and  cannot  maintain  an  action 
against  him  to  recover  'back  the  purchase-money,  after  the  prop- 
erty has  been  recovered  by  a  succeeding  administrator  de  bonis 
non. — Scene's  Adm'r  v.  Collenberger  $•  Co 647 

4.  Action  by  widow  for  rents  of  dower  lands.- — A  widow  cannot  main- 
tain an  action  at  law,  to  recover  the  r,ents,  or  mesne  profits,  accru- 
ing from  the  lands  assigned  as  her  dower,   from  the  death  of  her 
husband,  to  the  time  her  dower  was  allotted :  her  only  remedy  is 

in  chancery.-—  Waters  v.  Williams,. .T 680 

ADVEESE  POSSESSION. 

1.  What  constitutes.— An  attornment  by    a  tenant  to   a  stranger, 
who  claims  to  own  the  land,  although  it  may  be  ineffectual  to  cre- 
ate the  relation  of  landlord  and  tenant  between  them,  because  of  an 
estoppel  against  the  tenant  in  favor  of  the  landlord  under  whom 
he  entered,  nevertheless  destroys  the  adverse  character  of  his  pos- 
session against  such  claimant. — Russell  v.  Erwin's  Adm'r 45 

2.  Same. — A  tax-collector's  deed  is  color  of  title,  and  possession  ta- 
ken and  held  under  it  is  adverse  possession. — Dillingham  v.  Brown,  311 

3.  Same,  as  between  father  and  daughter  living  together. — The  possession 
of  a  slave  by  a  daughter,  under  a  gift  from  her  father,  cannot  be 
considered  adverse  to  the  father,  or  to  the  estate  of  her  deceased 
husband,  of  which  her  father  is  the  personal  representative,  when 
it  appears  that  she  is  living  with  her  father/ that  each  of  them  ex*, 
ercises  acts  of  control  over  the  slave,  and  that  the  marital  rights 
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of  her  husband  attached  to  the  slave  during  coverture:  the  pos- 
session of  father  and  daughter  being  joint  in  such  case,  and  the 
title  being  in  the  father,  the  possession  'will  also  be  referred  to 
him.: — Bragg  v.  Hassle's  Adm'r -  —  89> 

4.  Same,  as  between  mortgagee  and  purchaser  at  execution  sale  against 
mortgagor. — The  possession  of  a  slave  by  a  purchaser  at  sheriff's 
sale,  under  execution  against  the  mortgagor,  is  not  adverse  to  the 
mortgagee,  so  far  as  to  invalidate  a  subsequent  sale  under  the 
mortgage. —  Williams  v.  Hatch 33S 

5.  Same,  l)y  purchaser  of  sixteenth  section  lands.- — The  possession  of  a 
purchaser  of  sixteenth  section  lands,  sold  by  commissioners  under 
an  order  of  the  county  court,   who  fails  to  pay  the  purchase- 
money  according  to  the  terms  of  his  contract  as  by  law  pre- 
scribed, is  not  adverse   to  the  township;  nor  does  a  purchaser 
at  execution  sale   against  him  acquire  any  title  as  against  the 
township;  yet,  if  such  sub-purchaser  receives  the  sheriff's  deed, 
takes  and  holds  exclusive  possession  under  it,   claiming  the  land 
as  his  own,  he  may  acquire  title   against  the  township  by  the 
statute  of  limitations-;  and  neither  the  provisions  of  section  539  of 
the  Code,  nor  the  proviso  to  the  act  of  1840,,  (Clay's  Digest,  f>28, 
$  37.)  nor  the  proviso  to  the  act  of  1837,  (ib.  525,  §  21,)  in  reference 
to  the  title  to  the  lands,  prevent  him  from  availing  himself  of  the 
statute  as  a  defense  to  an  action  by  the  township  to  recover  the 
lands.— Miller  v.  The  State 600 

6.  Prescriptive  easement  in  use  of  mater. — Bv  analogy  to  the  statute 
of  limitations  applicable  to  actions  at  law  for  the  recovery  of 
land,  (Clay's  Digest,  329,  $.92;  Code,  $  2476,)  the  adverse  enjoy- 
ment, for  ten  years,  of  the  privilege  of  damming  up  the  water  of 
a  stream  so  as  to  raise  the  level  without  overflowing  the  banks, 
creates  the  presumption  of  a  right,  which  a  court  of  equity  will 
protect ;  but,  to  bring  himself  within  this  principle,  the  plaintiff 
must  show  an  adverse  user,  for  the  prescribed  period,  to  the  extent 
claimed  by  him  in  his  bill. —  Wright  $•  Sice  v.  Moore 593 

7.  Same. — An  averment  in  the  bill,  that  the  plaintiff  has  used  the 
water,  for  the  prescribed  period,  "in  the  same  way,"  is  not  suffi- 
cient, when  the  bill  alleges  that  his  new  dam,  which  had  stood  4 
less  than  ten  years,  is  higher  than  the  former  dams  were,  and  does 
not  allege  that  the  former  dams  raised  the  level  of  the  water  on 
the  defendant's  land;  nor  can  it  be  inferred  that  the  former  dams 
caused  any  refluence  on  the  defendant's  land,  because  it  is  alleged 
that  the  new  dam  only  raises  the  level  of  the  water  a  few  inches ; 
nor,  if  that  inference  could  be  drawn,  would  it  authorize  the  in- 
creased.refluence  caused  by  the  new  dam,  since  ah  easement,  ac- 
quired by  prescription,  is  restricted  to  the  extent  of  the  user — S.  C.,  593 

8.  No  prescription  for  nuisance. — There  can  be  no  prescription  for  a 
public  nuisance,  and  no  length  of  enjoyment  can  legalize  the  con- 
tinuance of  a  mill-pond  which  is  injurious  to  the  health  of  the 

surrounding  community. — S.  C. 593 

See,  also,  LIMITATIONS,  STATUTE  OF, 
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1.  Who  is  agent. — A  person  who  is  employed  by  a  post-commissary 
to  superintend  a  bakery,  and  whose  duty  it  is  to  receive  all  the 
flour  sent  to  the  bakery  by  the  commissary,  to  have  the  same 
made  into  bread  at  the  bakery,  and  to  deliver  the  bread  on  the 
order  of  the  commissary,  may  be  indicted   for  embezzlement 
(Code,  §  3143)  as  the  agent  of  the  commissary .•- — Hindererv.  State,  415 

2.  Proof  of  agency. — As  a  general  rule,  the  fact  of  agency  must  be 
proved  by  other  evidence  than  the  acts  of  the  agent  himself,  be- 
fore it  can  be  assumed  that  his  acts  are  binding  on  the  principal ; 
yet,  where  there  is  any  evidence  of  an  assent  on  the  part  of  the 
principal  to  the  acts  of  the  agent,  or  where  the  acts  themselves 
are  of  such  nature,  or  so  continuous,  as  to  furnish  ar  reasonable 
ground  of  inference  that  they  must  have  been  known  to  the  prin- 
cipal, and  that  he  would  not  have  permitted  the  agent  thus  to 
act  without  authority,  the  acts  themselves  are  admissible  evi- 
dence 4»  prove  the  agency. — Gimon  v.  Terrell -----  208 

3.  Authority  of  agent. — An  agent,  who  is  authorized  to  hire  out  and 
look  after  his  principal's  slaves,  may,  by, hiring  one  of  the  slaves 
to  a  person  who  already  has  possession  of  him  without  author- 
ity, legalize  the  subsequent  employment  of  the   slave  by  the 
hirer.— 8.  C 208 

4.  Authority  of  consignee  or  warehouse-man  to  receive  goods. — A  con- 
signee of  goods  shipped  by  steamboat,  is  the  agent  of  the  owner 
to  receive  them  at  the  port  of  delivery,  and  has  authority  to  re- 
ceive them  at  any  particular  point  at  that  port ;  and  where  the 
bill  of  lading  stipulates  for  a  delivery  '•  unto  warehouse  or  as- 
signs," at  a  river  landing  in  the  interior,  the  warehouse-man  at 
that  landing  is  the  consignee. —  Winston  v.  Cox,  Bra'mard  $•  Co.,..  268 

5.  Admissibility  of  agenfs  acts  and  declarations  as  evidence  against 
principal. — The   question  being,  whether   defendants  employed 
plaintiff's  slave  on  their  boat  without  authority,  or  hired  him 
from  plaintiff's  authorized  agent ;  and  there  being  some  evidence 
tending  to  show  the  agency, — the  fact  that  the  agent  "came  down 
to  the  boat,  and  inquired  about  the  slave,"  is  relevant  evidence, 
as  tending  to  show  knowledge  and  assent  on  the  part  of  the 
agent  to  the  employment  of  the  slave  by  the  defendants,  and 

^  thus  tending  to  show  a  contract  of  hiring. — Gimon  v.  Terrell 208 

6.  Same. — A  person  who  employs  an  agent  to  seize  the  personal 
property  of  another  without  authority,  is  responsible  to  the  in- 
jured party  equally  with  the  agent,  although  not  actually  pres- 
ent when  the  trespass  was  committed ;  and  the  acts  and  declara- 
tions of  the  agent,  in  the  performance  of  the  unlawful  service, 
are  competent  evidence  against  his  principal. — Baisler  v.  Springer,  703 

7.  Contract  of  agent,  in  his  own  name,  not  prima  facie  binding  on  prin- 
cipal.— A  writing  in  these  words  :  "  Hired  of  R.  C.  the  following 
negroes,  to- wit,"  &c.,  "  to  work  on  the  M.  &,  C.  railroad,  from 
now  until  the  25th  December  n.ext ;  for  which  I  agree  to  pay  said 
C.  twenty-five  dollars  per  month  each,  and  I  also  agree  to  feed, 
and  pay  all  medical  expenses,  if  any  ;  and  the  said  C.  loses  all 
runaway  time,  if  any.    Given  under  my  hand  and  seal" ;  and 
signed,  "  W.  H.  E.,  agent  for  M.  &  C.  K'.  E.  Co.,  per  W.  M.  N.,"— 
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is,  prima  facie,  the  contract  of  the.  agent,  and  not  binding  on  the 
principal  personally. — Crutcher  v.  M.  $•  C.  Railroad  Co 57 

AMENDMENT. 

1.  Of  complaint. — In  a  real  action,  the  complaint  may  be  amended, 
(Code,  §  2254,)  after  the  evidence  is  closed,  by  correcting  a  mis- 
description  of  the  land  sued  for. — Russell  v.  Envin's  Adm'r 45 

2.  Same.— If  an  action  is  brought  by  a  sole  plaintiff,  and  the  names 
of  others  as  co-plaintiffs  with  hita  are  added  by  amendment, 
(Code,  §   2403,)  the  name  of  the  original  plaintiff  cannot  be 
struck  out  by  a  subsequent  amendment. — Tarver  v.  Smith 135 

3.  Same* — Where  the  plaintiff  sues  as  "  trustee  of  L.  H.  and  F.  D." 
two  married  women,  the  complaint  may  be  amended,  (Code,  $ 
2403,)  by  adding  the  words  "  and  for  the  remainder-men  who  are 
their  children." — Humphries  v.  Dawson 199 

4.  Same. — Where  the  original  summons  and  complaint  are  in  the 
name  of  "C.  L.  F.,  guardiaTn  of  E.  H.  F.,"  the  .complaint  cannot 
be  so  amended  (Code,  $  2403)  as  to  make  the  plaintiff  "E.  H.  F., 

by  his  next  friend,  C.  L.  F."— Fowlkes  v.  M.  $  C.  Railroad  Co.,..  310 

5.  Of  execution. — On  motion  to  supersede  and  quash  an  execution, 
the  court  may  allow  the  execution  to  be  amended,  by  striking 
out  the  name  of  one  of  the  defendants,  so  as  to  make  it  conform 
to  the  judgment  on  which  it  was  issued. — Goodman  fy  Mitchell  v. 
Walker 142 

6.  Of  Mil  in  chancery. — Where  the  equity  of  a  bill  rests  on  a  statu- 
tory equitable  attachment,  the  failure  of  the  complainant  to 
make  the  necessary  affidavit,  denying  an  intention  to  vex  or 
harass  the  defendant,  is  a  substantial  defect,  which  cannot  be 
remedied  by  an  amendment. — Saunders  v.  Cavelt 51 

7.  Same. — Under  the  act  approved  February  8,  1858,  "amendatory 
of 'proceedings  in  chancery,"  (Session  Acts,  1857-8,  p.  230,)  the 
chancellor  has  a  discretionary  power  to  prescribe  the  termr  on 
which  an  amendment  of  the  bill  shall  be  allowed. — Rives,  Battle 

fy  Co.  v.  WalthalVs  Executors 326 

ASSIGNMENT. 

1.  Of  purchaser's  note  for  price  of  land. — An  assignment  of  notes,    * 
given  for  the  purchase-money  of  land,  carries  with  it  the  vendor's 
lien  on  the  land  for  their  payment ;  and  the  assignee  may  enforce 
the  lien  in  equity  in  his  own  name. —  Wells  v.  Morrow 125 

2.  Of  approved  contract  for  purchase  of  Indian  reservation.^-An  as- 
signment, not  under  seal,  of  an  approved  contract  for  the  sale  and 
purchase  of  an  Indian  reservation,  although  it  does  not  convey  to 
the  assignee  the  title  conferred  by  the  approved  contract,  is  never- 
theless sufficient  to  authorize  the  issue  of  a  patent  to  him ;  and 
the  validity  of  a  patent,  subsequently  issued  to  the  assignee,  is 
not  affected  by  the  fact  that  the  assignment  was  not  under  seal. 

Tarver  v.  Smith - 135 

Also,  Dillingham  v.  Broivn 311 

3.  Qf  mortgage.— A  creditor  may  buy  in  an  outstanding  mortgage 
pp  his  debtor's  property,  take  an  assignment  of  it  to  himself,  and 
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have  it  foreclosed  fpr  his  benefit  ;  but,  if  he  simply  pays  the  mort- 
gage debt,  and  takes  from  the  debtor  another  mortgage  on  the 
property,  the  former  mortgage  is  thereby  extinguished ;  and  a 
court  of  equity  will  not  establish  and  enforce  it  for  his  benefit,  as 
against  purchasers  at  execution  sale  against  the  mortgagor,  after 
the  second  mortgage  has  been  declared  fraudulent  and  void  as  to 

other  creditors. —  Wiley,  Banks  £  Co.  v.  Boyd 625 

See,  also,  DEEDS,  10, 11. 

ATTACHMENT. 

1.  Action  on  land  ;  when  attachment  is  wrongful. — Where  there  is  no 
debt  owing  from  the  defendant  to  the  plaintiff  in  attachment,  the 
condition  of  the  bond  is  broken,  and  the  obligee  is  entitled  to  re- 
cover, in  an  action  on  the  bond,  at  least  nominal  damages,  or  such 
actual  damages  as  he  may  have  sustained ;  and  if  there  is  no  proof 
whatever  of  the  existence  of  any  debt,  the  court  may  instruct  the 
jury,  without  hypothesis,  to  find  for  the  plaintiff. — Lockhart  v. 

Woods.. , 631 

2.  Same  ;  what  is  available  as  defense. — In  an  action  on  an  attachment 
bond,  the  defense  is  not  limited  to  proof  of  the  particular  facts 
stated  in  the  affidavit  for  the  attachment,  but  may  be  rested  on 
the  existence  of  any  one  of  the -several  grounds  which  authorize 
the  issue  of  an  attachment. — $.  C 631 

3.  Same;  proof  of  debtor1 8  pecuniary  condition. — Although  neither  in- 
debtedness, nor  pecuniary  embarrassment,  nor  even  insolvency,  on 
the  part  of  a  debtor,  can  Justify  the  wrongful,  or  mitigate  the 
malicious  suing  out  of  an  attachment  against  him ;  yet,  in  an  ac- 
tion on  the  bond,  it  being  shown  in  defense  that,  at  the  time  the 
attachment  was  sued  out  against  him,  he  was  about  to  dispose  of 
his  slaves,  and  had  already  disposed  of  his  other  personal  property 
at  an  inadequate  price,  evidence  of  his  embarrassed  pecuniary 
condition  at  the  tune  is  admissible,  because  pertinent  to  the  ques- 
tion of  the  lona  fides  of  the  conveyances. — S.  C 631 

4.  Same  ;  same. — In  such  case,  it  is  permissible  for  the  plaintiff  to  re- 
but the  evidence  as  to-  his  pecuniary  embarrassment,  by  proof  of 
outstanding  accounts  due  to  him  as  a  physician ;  but,  where  such 
proof  is  made  by  his  own  books,  it  must  be  accompanied  with  evi- 
dence showing  the  correctness  of  the  accounts  as  charged  ;  nor  are 
the  assessor's  books,  showing  the  amount  of  his  taxable  property 

as  assessed  that  year,  competent  evidence  for  him. — S,  C. 631 

5.  Same  ;  proof  of  other  attachments. — The  defendant  may  show,  in 
defense   of  the  action,  as  tending  to  rebut  the  presumption  of 
malice,  the  issue  of  another  attachment,  and  notice  thereof  to 
himself,  the  day  before  his  own  attachment  Was  sued  out ;  secus, 

as  to  an  attachment  of  which  he  had  no  notice. — S.  C 631 

6.  Lien  of  attachment. — Where  an  attachment  is  levied  on  mortgaged 
property  before  the  mortgage  is  left  with  the  proper  officer  for  reg- 
istration, its  lien  is  superior  to  that  of  the  mortgage. — Hardaway 

v.  Semmes : 657 

See,  also,  CHAXCERY,  1. 
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1.  Lien  of. — An  attorney-at-law  has  a  lien  on  ajudgment  or  decree 
recovered  for  his  client,  to  the  extent  of  his  fees  for  services  ren- 
dered in  the  cause,  which  will   prevail  over  an  equitable  set-off ' 
afterwards  acquired  by  the  defendant. —  Warfield  v.  Campbell 527 

AUCTIONS. 

1.  Tax  on  auction  sales. — The  tax  imposed  by  law  on  the  gross 
amount  of  auction  sales,  (Code,  §  391,  subd.  17,)  is  to  be  assessed, 
against  and  paid  by  the  auctioneer,  and  not  by  the  owner  oi  the 
property  sold. — The  State  v.  Lee  $•  Norton 1  222 

BAILMENT. 

J.  Authority  of  consignee  or  warehouse-man  to  receive  goods.— A  con- 
signee of  goods  shipped  by  steamboat,  is  the  agent  of  the  owner 
to  receive  them  at  the  port  of  delivery,  and  has  authority  to 
receive  them  at  any  particular  point  at  that  port ;  and  where  the 
bill  of  lading  stipulates  for  a  delivery  "unto  warehouse  or  assigns" 
at  a  river  landing  in  the  interior,  the  warehouse-man  at  that  laud- 
ing is  the  consignee. —  Winston  v.  Cox,  Brainard $  Co. 222 

BILL  OF  EXCEPTIONS. 

1.  When  necessary. — The  refusal  of  the  primary  court  to  dismiss,  on 
motion,  an  action  brought  by  a  corporation,  on  account  of  the  fail- 
ure to  give   security  for  the  costs  at  the  commencement  of  the 
suit,  is  not  revisable  on  error,  unless  an  exception  is  reserved  to  it, 
Tuskaloosa  Wharf  Co.  v.  Mayor  $-c .. 514 

2.  Construction  of. — A  recital  in  the  bill  of  exceptions,  that  "the 
court  decided'"  certain  legal  propositions,  is  not  sufficient  to,  show 
that  such  decisions  were  given  as  instructions  to  the  jury. — Cot- 
ten  v.  Bradley 506 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Liability  of  irregular  endorser. — In   an  action  by  the  payee  of  a 
note  payable   iu  bank,  an  averment  that  the  defendant  endorsed 
and  delivered  the  note  to  the  plaintiff,  that  it  was  protested  for 
non-payment,  and  that  notice  thereof  was  given  to  the  defend- 
ant, is  sufficient  to  show  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant. — Price  v.  Lavender 389 

2.  Presumption  as  to  endorsements. — Endorsements  in  blank  on  a  note 
are  presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have 
been  made  in  the  order  in  which  they  appear  on  the  note ;  and 
where  the  plaintiff's  name  is  thus  endorsed  on  it,  the  legal  pre- 
sumption is,  that  the  note  has  been  regularly  returned  to  him.-£.  C.  389 

3.  Proof  of  endorsement  and  plaintiff's  oicnership. — In   an  action  by 
the  payee,  against  an  irregular  endorser  of  a  note  payable  in  bank, 
the  plaintiff  is  not  required  to  prove  either  the  endorsement  or 
his  ownership  of  the  note,  unless  they  are  denied  by  plea  verified 

by  affidavit.— S.  C 389 

4.  Payment  of  bill  by  endorser. — The  payment  of  a  bill  of  exchange 
by  an  endorser,  or  of  ajudgment  which  has  been  rendered  there- 
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on  against  a  prior  endorser,  does  not  extinguish  the  bill  as  l»e- 
teen  him  and  such  prior  endorser,  but  gives  him  a  right  of  action 
on  it  as  fully  as  if  he  had  never  endorsed  it. — Gotten  v.  Bradley...  506 

5.  Proof  of  protest;  charge  invading  province  of  jury. — In  an  action 
on  a  foreign  bill  of  exchange,  by  an  endorsee  against  his  endorser, 
the  only  evidence  of  protect  being  the  deposition  of  the  notary,  and 
a  copy  of  the  protest ;  which  copy,  though  appended  to  his  deposi- 
tion as  an  exhibit*  does  not  appear  to  have  been  certified  or  au- 
thenticated otherwise  than  by  the  deposition,— the  court  is  not 
authorized  to  instruct  the  jury,  that  the  deposition  and  exhibit 
"are,  of  themselves,  sufficient  evidence  of  the  protest  of  the  bill." 
Stewart  v.  Russell ....  619 

6.  Assignmentof  purfhaser's  notes  for  price  of  laud, — An  assignment 
of  notes,  given  for  the  purchase-money  of  laud,  carries  with  it  the 
Vendor's  lien  on  the  land  for  their  payment ;  and  the  assignee 
may  enforce  the  lien  in  equity,  in  his  own  name. — Wells  v.  Morrow.  125 

7.  Estoppel  en  pais  against  maker,  from  setting  up  defenses  against  as- 
signee of  note. — Where  the  maker  of  a  promissory  note,  in  response 
to  an  inquiry   by  one  who  is  about  to  purchase  it,  states  that 
he  has  no  defense  against  it,  this  does  not  preclude  him  from  set- 
ting up  against  such  purchaser  a  defense  subsequently  arising 
out  of  the  original  contract,  e.  g.,  a  total  failure  of  consideration ; 
but,  when  the  note  is  purchased  by  the  assignee  on  the  faith  of 
a  promise  by  the  maker  to  pay  it,  the  latter  is  thereby  estop- 
ped from  asserting  the  invalidity  of  the  note  as  between  himself 
and  the  payee,  either  on  the  ground  of  fraud,  or  subsequent  fail- 
ure of  cousideration,  and  will  be  cqmpelled  to  pay  the  assignee 

at  all  events. — Cloud  v.  Whiting 57 

8.  Note  not  extinguishment  of  debt. — The  giving  of  a  note,  without 
more,  is  not  a  satisfaction  of  the  pre-existing  indebtedness. — 
Fickling  v.  Breicer 685 

BONDS. 

1.  County  treasurer's  bond. — Where  a  county  treasurer  is  .re-elected 
several  successive  terms,  the  sureties  on  his  official  bond  for  any 
one  term  are  responsible  for  money  converted  by  him  during  that 
term,  whether  received  during  the  term,  or  remaining  in  his  hands 
at  the  expiration  of  the  preceding  term  ;  but,  where  his  receipt 
of  money  during  the  term  is  shown,  and  there  is  no  evidence  of 
any  conversion  of  it  during  the  term,  he  may  discharge  himself 
by  proof  of   disbursements  after    the    expiration   of  the   term. 
Moore  v.  Madison  County 670 

2.  Forthcoming  bond  ;  death  of  slave  discharges  condition. — The  condi- 
tion of  a  forthcoming  bond  is  discharged  by  the  death  of  the  slave 
before  forfeiture,  and  no  liability  results  to  the  surety  from  the 
failure  to  deliver  him  according  to  the  stipulations  of  the  bond. 
PhilHpi  v.  Capell 575 

3.  Eeplei-y  bond  ;  validity  of. — A  replevy  bond,  taken  by  the  sheriff 
from  a  stranger,  conditioned  for  the  payment  of  the  attachment, 
or  the  delivery  of  the  property  at  the  termination  of  the  attach- 
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ment  suit,  though  defective  as  a  statutory  bond,  (Code,  §  2536,)  is 
good  as  a  common-law  bond. — Mitchell  v.  Ingram 395 

4.  Variance  in  description  of  bond;  par  ol  proof  of  identity. — The  omis- 
sion of  seventy-four  cents,  in  describing  the  attachment  in  the 
replevy  bond,  is  an  immaterial  variance,  which  is  susceptible  of 
explanation  by  parol  evidence  of  identity i — &.  C 395 

5.  Estoppel  by  bond. — In  an  action  on  a  forfeited  forthcoming  or  re- 
plevy bond,  the  obligors  are  estopped  from  denying  the  defend- 
ant's title  to  the  property,  or  showing  that  it  was  not  subject  to 
the  attachment. — S.  C. 395 

6.  Injunction  bond;  statutory  judgment  on. — On  the  dismissal  of  a  bill 
in  chancery,  and  the  consequent  dissolution  of  the  injunction, 
under  the  law  which  was  of  force  in  1845,  a  statutory  judgment 
resulted  against  the  obligors  on  the  injunction  bond,  notwithstand- 
ing  the  failure  of  the  register  to  certify  the  dissolution  of  the  in- 
junction to  the  clerk  of  the  court  in  which  the  judgment  at  law 
was  rendered. — Dubberly  v.  Black's  Adm'r 193 

7.  Same;  summary  proceeding  by  surety  against  principal. — 'A  surety  on 
an  injunction  bond,- having  paid  the  judgment  against  his  princi- 
pal and  himself,  which  resulted  by  operation  of  law  from  the  dis- 
solution of  the  injunction,  may  maintain  a  summary  proceeding 
against  his  principal,  under  section  2644  of  the  Code ;  and,  under 
section  2650,  the  motion  may  be  made  in  the  county  of  the  de- 
fendant's residence. — 8.  C.. 193 

8.  Same;  avermmt  and  proof  of  issue  of  injunction. — An  averment, 
that  the  principal  obligor  in  an  injunction  bond  "obtained  an  in- 
junction" from  a  circuit  judge,  involves  the  assertion  that  a  writ 
of  injunction  was  issued;  but  a  recital  in  the  bond,  that  he  had 
"obtained  an  order  for  an  injunction,"  does  not  show  that  the  writ 
was  issued.— S.C..... . 193 

CHANCERY. 

I.  JURISDICTION. 

1.  Attachment;    affidavit  that  writ  is  not  sued  out  to  vex  or  harass. 
When  an  equitable  attachment  is  sued  out  by  an  accommodation 
endorser,  on  the  ground  that  the  principal  debtor  is  fraudulently 
disposing  of  his  property,  (Code,  §§  2954  et  seq. ;  Session  Acts 
1855-6,  p.  54,)  the  complainant  must  make  affidavit,  as  in  analo- 
gous cases  at  law,  that  the  writ  is  not  sued  out  for  the  purpose 
of  vexing  or  harassing  the  defendant ;  and  where  the  equity  of 
the  bill  rests  on  the  attachment,  the  want  of  such  affidavit  Can- 
not be  supplied  by  amendment. — Saunders  v.  Cavett 51 

2.  Charitable  bequests. — The  doctrine  is  settled  in  this  State,  "that 
the  chancery  court  has  jurisdiction,  by  virtue  of  its  original, 
common-law  powers,  without  claiming  prerogative  powers,  and 
without  the  aid  .of  the  statute  of  43d  Elizabeth,  to  uphold  be- 
quests to  charitable  uses,  where  an  ascertainable  object,  recog- 
nized as  charity,  is  designated  by  the  testator  in  general  or  col- 
lective terms,  although  no  trustee  is  appointed  by  him,  or  the 
trustee  appointed  is  incapable  of  taking  the  legal  interest. — Wil- 
liams v.  Pearson  ..  ....  299 
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3.  Estates  of  decedents  ;  sale  of  lands  for  division. — Where  a  decedent's 
real  estate  is  sold,  under  an  order  of  the  probate  court,  for  the 
purpose  of  making  an  equitable  division  among  his  heirs,  after 
the  death, of  one  of  the  heirs,  the  sale  bars  the  right  of  dower  of 
the  widow  of  such  deceased  heir,  but  does  not  extinguish  her 
right  as  dowress ;  the  proceeds  of  sale  stand  in  lieu  of  the  land 
itself,  and  the  portion  of  the  deceased  heir  must  be  paid  to  his 
administrator,  for  the  purpose  of  administration  ;  but  so  much 
thereof  as  corresponds  with  her  dower  interest  in  the  land,  must 
be  paid  over  to  the  widow,  on  her  executing  a  suitable  bond  for 
the  protection  of  those  entitled  to  the  reversion ;  and  on  her 
failure  to  give  such  bond,  the  money  must  be  loaned  out,  and  the 
interest  be  paid  to  her  annually  during  her  life ;  but  the  probate 
court  is  not  competent  to  make  and  execute  the  proper  decree 
in  such  case,  and  resort  must  therefore  be  had  to  the  chancery 
court. — Chaney's  Heirs  v.  Chaney's  Adm'r 35 

4.  Diversion  of  water  ;  injunction  of. — A  riparian  proprietor  cannot 
maintain  a  bill  in  equity,  to  restrain  a  diversion  of  water  from  the 
stream,  when  it  appears  that  there  was  a  natural  outlet  from  the 
stream  from  time  immemorial,  and  that  the  defendant's  ditches 
only  draw  into  a  narrower  channel,  and  give  a  director  course 
to  the  water  flowing  through  this  natural  channel,  without  ma- 
terially increasing  the   quantity  which  escapes  from  the  main 
stream ;  nor  on  account  of  a  past  obstruction  of  the  stream, 
which  has  been  removed,  and  the  continued  repetition  of  which 

is  not  threatened. — Potter's  Executors  v.  Burden 651 

5.  Same. — Where  plaintiff  owns  valuable  and  extensive  machinery, 
which  gives  employment  to  a  large  number  of  hands,  and  which 
is  worked  by  the  water-power  of  a  stream,  a  court  of  equity  will 
restrain  by  injunction  a  repeated  diversion  of  the  water,  and  a 
threatened  continuance  of  such  diversion,  by  the  upper  proprie- 
tors, by  means  of  a  ditch  on  their  own  lands ;  and  this,  on  the 
principle  of  preventing  irreparable  mischief  and  a  multiplicity 

of  suits. — Wright  $•  Sice  v.  Moore, 593 

6.  Injunction  of  judgment  at  law,  on  ground  of  fraud  or  surprise. — In 
an  action  on  an  open  account,  due  to  the  plaintiff  from  the  defend- 
ant's intestate,  a  verdict   and  judgment  having  been  rendered 
against  the  plaintiff,  for  the  amount  due  on  a  promissory  note, 
which  was  offered  in  evidence  under  the  pleas  of  payment  and  set- 
off,  he  cannot  enjoin  the  judgment  in  equity,  by  showing  that  the 
note  was  given  for  the  price  of  property  bought  by  him  from  the 
defendant  as  administrator;  that  the  defendant  objected  to  allow- 
ing the  price  of  the  property  to  be  credited  on  the  plaintiffs  ac- 
count against  the  intestate,  becanse  he  insisted  that  the  account 
was  too  large,  and  ought  to  be  settled  by  a  lawsuit,  and  said  that, 
if  plaintiff'  would  give  his  note  for  the.  amount,  he  would  use  it 
as  a  set-off,  pro  tanto,  against  the  account ;  that  in  a  subsequent 
conversation,  between  the  plaintiff 's  attorney  and  the  defendant, 
pending  the  action,  the  defendant  repeated  this  objection  to  the 
account,  but  urged  no  other  objection  to  it ;  that  on  the  trial  his 
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counsel  insisted  before  the  court  and  jury,  in  his  presence,  that 
the  note,  being  of  later  date,  was  prima-facie  evidence  that  the 
account  had  been  settled,  and  that  the  court  so  instructed  the 
jury. — Shannon  r.  Reexe 586 

7.  Same,  on  ground  of  accident  or  mistake.— A.  defendant  cannot  ob- 
tain equitable  relief  against  a  judgment,  (or  a  rehearing  under 
section  2408  of  the  Code,)-on  the  ground  that  he  had  forgotten, 
at  the  trial,  that  he  had  previously  made  a  tender,  which  was-re- 
fused-,  and  which  was  less  than  the  amount  oi  the  verdict  in  favor 
of  the  plaintiff;  nor  because  an  important  witness,  who  was  not 
subpoenaed,  "  moved  and  travelled  about  a  great  deal,  and  it  was 
exceedingly  difficult  to  ascertain  his  whereabouts,  so  as  to  obtain 
his  testimony." — Atlington  v.  Tucker —  - 655 

$.  Marshalling  securities  between  grantee  and  execution  creditors  of 
grantor. — The  grantee  in  a  deed  of  gift  cannot  maintain  a  bill  in 
equity  against  subsequent  execution  creditors  of  the  grantor,  to 
compel  a  resort  by  them  ta>  lauds  conveyed  by  the  grantor  in  trust 
for  their  benefit. — Kirksey  r.  Stewart  $•  Lucius 692 

9.  S<tme,   among  legatees. — Where  the  expenses   of  supporting  and 
educating  minor  children  are  charged  exclusively  upon  a  specific 
fund,  upon  which  certain  pecuniary  legacies  are  charged,  but  the 
latter  are  not  limited  to  that  specific  fund,  a  court  of  equity  will, 
if  necessary,  so  marshal  the  securities  as  to  give  to  the  former 
charge  a  priority  of  payment  out  of  the   specific  fund. — Smith  v. 
Kennard's  Executor. - > 695 

10.  Abatement  of  specific  and  residuary  legacies. — An  executor,  who  i» 
also  residuary  legatee  under  the  will,  cannot  maintain  a  bill  in 
equity  against  the  specific  legatees,  for  an  abatement   of  their 
legacies,  on  account  of  expenses  incurred  by  him  after  paying 
their  legacies  in 'full,  when  it  appears  that  he  has  received,  as- 
residuary  legatee,  more  than  the  entire  amount  of  the  expenses 
so  incurred,  and  that  he  voluntarily  paid  the  specific  legacies 
without  requiring  refunding  bonds  from  the  legatees. —  White  v. 
Easters : --- --- '•'.  J54 

11.  When  wife  may  come  into  equity. — A  married  woman  cannot 
come  into   equity,  to  protect  her  interest  in  slaves,  which  she 
claims  under  a  verbal  gift,  against  subsequent  execution  credit- 
ors of  the  grantor ;  nor  where  she  claims  under  a  deed   of  gift, 
and  shows  by  her  bill  that  the  trustee,  to  whom  the  legal  title 
was  conveyed  for  her  use,  has  interposed  a  claim  at  law. — Kirk- 
sey v.  Stewart  $'  Lucius 692 

12.  When  mortgagor  may  come  into  equity. — The  mortgagor  of  a  slave, 
who  is  in  possession,  and  who  alleges  that  the  debt  has  been  paid, 
may  nevertheless  come  into  equity  to  enjoin  an  action  at  law  for 
the  slave,  when  it  appears  that  there  has  been  no  acceptance  of 
the  payment  as  a  satisfaction,  and  no  release  of  the  title  by  the 
mortgagee. — Davis  v.  Hubbard - 1°5 

13.  When  equity  will  hold  absolute  deed  to  be  mortgage, — Abillofsalfl 
for  a  slave,  which  is  absolute  on  its  face,  and  which  recites  the 
payment  of  a  consideration  much  less  than  the  real  value  of  the 
slave;  and  a  defeasance  executed  by  the  purchaser  on  the  same 
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day,  by  which  he  agrees  to  reconvey  the  slave  at  the  end  of  the 
year,  provided  she  should  then  be  alive,  and  provided  the  vendor 
should  pay  him  the  amount  of  a  debt  then  existing,  and  any 
other  debt  which  he  might  contract  during  the  year,  —  construed 
together,  constitute  a  mortgage.  —  S.  C  ..........................  185 

14.  Same  —  A  deed,  absolute  on  its  face,  which  is  shown  to  have  been 
intended  to  secure  an  antecedent  debt,  and  to  have  been  accom- 
panied with  a  parol  agreement  that,  on  the  payment  of  the  debt 
within  a  reasonable  time,  -the  laud  should  be  reconveyed   to  the  . 
grantor,  will  be  treated  in  equity  as  a  mortgage.  —  Wells  v.  Marrow,  125 

15.  Partnership;    dissolution  decreed  as  of  what  date.  —  A  court  of 
equity,  in  decreeing  the  dissolution  of  a  partnership,  may  declare 
at  what  date  the  contract  shall  be  at  an  end;  but  it  may  be  ques- 
tioned, whether  the  mere  violation  of  the  articles  of  partnership 
by  the  defendant,  not  resulting-  in  loss  or  injury,  would  make  it 
proper  for  the  court  to  fix  the  date  of  the  dissolution  at  an  earlier 

,  day  than  the  abandonment  of  'the  partnership  by  the  aggrieved 
party  ;  and  where,  the  only  effect  of  a  modification  of  the  chan- 
cellor's decree,  so  as  to  make  the  dissolution  take  effect  as  of  an 
earlier  day,  would  be  to  deprive  the  defendant  of  the  right  to  the 
t  compensation  stipulated  in  the  articles,  and  that  compensation 
is  shown  to  bo  a  reasonable  allowance  for  the  services  actually 
rendered  by  him,  the  appellate  court  will  not  disturb  the  decree. 
Dumont  v.  Euepprecht  .  ____  .  ....................................  175 

16.  Equitable  relief  against  usury.—  Where  a  debtor  borrows  money 
at  usurious  interest,  gives  a  mortgage  or  deed  of  trust  to  secure 
its  payment,  and  afterwards  comes  into  Equity  for  relief,  he  will 
be  required  to  pay  the  principal  sum  due,   with  legal  interest 
thereon  ;  but  r«sts  will   not  be  '  allowed   at  each  renewal  of  the 
debt,  so  as  convert  the  legal  interest  then  due   into   principal. 
McGehee'z  Adrn'r  v.  Georye  .........  ^  .....................  ,  ......   323 

17.  Who  is  purchaser  for   valuable  consideration  witho'ilt  notice.  —  A 
mortgage,  taken  to  secqf  e  the  payment  of  debt  contemporaneously 
contracted,  constitutes  the  mortgagee    a  purchaser  for  valuable 
consideration,  who   will  be  protected  in  equity  against  an  out- 
standing vendor's  lien   of  which   he  had  no  notice  ;  secus,  ;  where 
the  mortgage  is  taken  to  secure  the  payment  of  a  pre-existing 
debt  ;  and  where  a  part  of  the   secured  debt  is  contemporane- 
ously contracted,  and  the  residue  is  pre-existing,   he  will  be  pro- 
tected only  to  the  extent  of  the  new  debt.  —  Wells  v.  Morrow  ----   125 

18  Eeformation  of  mortgage  ;  notice  of  mistake.  —  To  authorize  the 
reformation  of  a  mortgage,  as  against  a  purchaser  at  execution 
sale  against  the  mortgagor,  so  as  to  make  it  include  a  slave  whose 
name  was  omitted  by  mistake,  notice  of  the  mistake  before  or  at 
the  sale  is  sufficient.  —  Williams  v.  Hatch  ....................  -  ----  338 

III.  PLEADINGS,  AND  PRACTICE. 

19.  Where  Mil  may  tc  filed.  —  When  a  bill  is  filed  in  a  chancery  dis- 
trict in  which  no  "material  defendant  resides,"  (Code,  §  2875,) 
and  the  defect  appears  on  the  face  of  the  bill,  it  is  demurrable; 
a  "  material  defendant,"  within  the  meaning  of  the  statute,  be- 
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ing  one  "who  is  really  interested  in  the  suit,  and  against  whom  a 
decree  is  sought. — Lewis  v.  Elrod, 17 

20.  Parties  to  bill  to  protect  wife's  separate  estate. — A  bill  to  establish 
and  protect  a  married  woman's  statutory  separate  estate  in 
slaves,  in  which  she  claims  a  remainder,  is  properly  filed  in  her 
name,  by  her  next  friend  ;  and  her  husband  is  properly  made  a 
defendant,  though  he  is  a  mere  formal  party,  where  the  contro- 
versy is  between  the  wife  and  one  who  claims  the  absolute  prop- 
erty in  hostility  to  her ;  but  a  vendor  of  the  persons  from  whom 
the  defendant  purchased,  who  conveyed  without  warranty  of 
title,  is  neither  a  necessary,  nor  a  proper  party  to  the  bill. — S.  C.,    17 

21.  Offer  to  do  equity. — In  a  purchaser's  bill  for  the  specific  perform- 
ance of  a  contract  of  sale,  the  complainant  must  show  that  he 
has  performed^or  offered  to  perform,  all  the  stipulations  of  the 
contract  on  his  part ;  or  he  must  show  a  sufficient  excuse  for  his 
failure  to  do  so,  and  aver  his  readiness  and  willingness  to  per- 
form them.—  Cox  v.  Boyd 42 

22.  Amendment  of  Mil, — Where  the  equity  of  a  bill  rests  on  a  statu-    . 
tory  equitable  attachment,  the  -failure  of  the  complainant  to 
make  the  necessary  affidavit,  denying  an  intention  to  vex  or 
harass  the  defendant,  is  a  substantial  defect,  which  cannot  be       * 
remedied  by  an  amendment. — Saunders  v.  Cavett 57 

23.  Same. — Under  the  act  approved  February  8,  1858,  "  amendatory 
of  proceedings  in  chancery,"  (Session  Acts,  1857-8,  p.  230,  >  the 
chancellor  has  a  discretionary  power  to  prescribe  the  terms  on 
which  an  amendment  of  $he  bill  shall  t»e  allowed. — Rives,  Battle 

4-  Co.  v.  WatthalVs  Executors , , 329 

24.  What  relief  may   be  had  under  alternate  prayers.^- Whether  a 
creditor  may  file  his  bill  in  a  double  aspect,  asking  to  have  a 
mortgage,  executed  by  his  debtor,  declared  fraudulent  and  void, 
or,  if  valid,  foreclosed  for  his  benefit,  is  a  question  which  was 
not  decided  on  the  former  appeal  in  this^case,  as  erroneously 
stated  in  the  second  head-note  of  the  former  report  of  the  case, 
(34  Ala.  91,)  and  which  it  is  unnecessary  now  to  decide,  since 
the  bill  does  not  contain  alternative  allegations  to  support  the 
alternative  prayers. — S.  C* „ 329 

25.  What  relief  may  be  had  under  creditor's  bill. — A  creditor's  bill,  to 
obtain  satisfaction  of  a  judgment  out  of  the  debtor's  assets,  can- 
not be  maintained,  either  under  the  act  of  1844,  (Session  Acts 
1843-4,  ps  107,)  or  independently  of  that  act,  when  it  shows  that 
all  the  assets  are  covered  by  valid  mortgages,  and  does  not  make 
out  a  case  for  the  foreclosure  of  the  mortgages.' — S.  C 329 

26.  Facts  occurring  after  filing  of  bill,  no  ground' for  relief. — The 
equity  of  a  bill  cannot  be  supported  by  facts  occurring  after  the 
commencement  of  the  suit,  nor  can  such  facts  be  made  the  basis 

of  relief.— S.  C 329 

27.  Variance. — Where  the  complainant  files  his  bill  in  the  character 
of  mortgagee,  asking  the 'correction  of  a  mistake  in  the  mort- 
gage ;  while  the  proof  shows  that  the  mortgage  has  been  fore- 
closed under  a  power  of  sale,  and  that  the  complainant  has  since 
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acquired  the  interest  of  the  purchaser  at  the  sale, — the  variance 
between  the  allegations  and  proof  is  fatal, —  Williams  v.  Hatch..  338 

28.  Plea  of  purchase  for  value  without  notice.^-A.  plea  of  a  purchase 
for  valuable  consideration  without  notice,  must  aver  the  actual 
payment  of  the  money,  and  must  negative  notice  at  the  time  of 
the  payment. — Wells  v.  Morrow 125 

29.  Responsiveness  of  answer. — Where  the  bill  alleges,  that  one  of 
the  defendants  had  sold  a  portion  of  the  property  sought  to  be 
condemned  to  the  payment  of  the  complainants'  debts,  under  a 
pretended  mortgage  or  Ken,  given  by  the  debtor  to  secure  a  ficti- 
tious debt ;  and  that  the  secured  debt,  if  any  part  of  it  was  just, 
was  fully  discharged  by  the  proceeds  of  sale,  leaving  a  balance 
in  the  defendant's  hands  subject  to  the  complainants'  claims, — 
an  answer,  asserting  the  bona  fides  of  the  secured  debt,  the  valid- 
ity of  the  mortgage,  (which  is  made  an  exhibit,  and  which  con- 
tains a  power  of  sale,)  and  that  the  entire  proceeds  of  the  sale 
were  not  sufficient  to  satisfy  the  secured  debt,  is  responsive. — 
England  $•  Lee  'v..  Reynolds,  Devoe  $•  Co 370 

30.  Weight  of  answer  as  evidence. — Where  a  creditors'  bill  seeks  to 
have  a  deed  of  trust,  executed  by  a  debtor  for  the  security  of  a 
portion   of  his  creditors,  declared  a  general  assignment ;   an 
answer  by  the  preferred  creditors,  which  denies  that  the  deed  is 

.  a  general  assignment,  or  that  it  conveys  all  the  grantor's  prop- 
erty, but  which  is  silent  as  to  any  other  property  then  owned  by 
him,  is  entitled  to  but  little  weight  as  evidence.— Langmire  v, 
Goode  fy  Ulrick i 577 

31.  Dissolution  of  injunction  on  answer. — Where  the  answers  deny 
all  the  charges  and  allegations  of  fraud,  on  which. the  prayer  for 
an  injunction  is  founded,  the  injunction  is  properly  dissolved, 
Saunders  v..  Cavett * 51 

32.  Same. — Where  irreparable  mischief  might  result  from  the  dis- 
solution of  a  special  injunction,  restraining  the  erection  of  a     . 
dam,  which  would  create  a  malarious  pond  injurious  to  the  health 
of  the  surrounding  community,  the  chancellor  may,  in  his  dis- 
cretion, retain  the  injunction  until  the  hearing,  notwithstanding 
the  denials  of  the  answer ;  but,  if  the  chancellor,  in  the  exercise 
of  his  discretion,  dissolves  the  injunction  on  the  answer,  the  ap- 
pellate court  will  not  reverse  his  decree,  unless  fully  and  satis- 
factorily convinced  that  he  erred. — Bibb  v.  Shackelford 611 

33.  Extension  of  time  for  payment  of  mortgage  debt;  dismissal  gener- 
ally, and  without  prejudice. — Where  a  mortgager  files  a  bill  to  re- 
deem, and  is  allowed  a  day  for  the  payment  of  the  money  into 
court,  but  fails  to  make  the  payment  within  the  time  prescribed 
by  the  decree,  without  any  fraud,  accident,  or  mistake,  the  chan- 
cellor is  not  bound  to  extend  the  day  of  payment,  but  may  dis- 
miss the  bill ;  nor  is  there  any  rule  which  requires,  in  such  case, 
that  the  dismissal  shall  be  without  prejudice. — Segreat  v.  Segrest,  674 

CHARITABLE  BEQUESTS. 
See  CHANCERY,  2. 

LEGACY  AND  DEVISE,  1, 2. 
47 
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1.  Abstract  charge — An  abstract  charge,  which  asserts  a  correct  le- 
gal proposition,  is  not  a  reversible  error,  unless  the  appellate  court 
is  reasonably  convinced  that  it  must  have  misled  the  jury. — Etis- 
sell  v.  Envin's  Adm'r 44 

2.  Same. — An  abstract  charge  may  be  refused.— Knox  v.  Easton 345 

3.  Error  ivithout  injury  in  charge  asserting  incorrect  legal  proposition. 
A  charge  to  the  jury,  which,  though  incorrect  as  a  general  legal 
proposition,  is  correct  in  the  particular  case  when  construed  in 
connection  with  the  evidence,  is  no  ground  of  reversal. — S.  C...  345 

4.  General  charge  on  evidence. — Where  the  bill  of  exceptions  purports 
to  set  out  all  the  evidence,  aud  does  not  show  that  any  proof  was 
made  of  the  defendant's  possession  of  the  premises  sued  for,  a 
general  charge  to  the  jury,  instructing  them  to  find  for  the  plain- 
tiff if  they  believed  the  evidence,  is  erroneous. — Costly  v.  Tarver..  107 

5.  Same. — In  an  action  on  an  attachment  bond,  if  there  is  no  proof 
whatever  of  the  existence  of  any  debt  from  the  defendant  to  the 
plaintiff  in  attachment,  the  court  may  instruct  the  jury,  without 
hypothesis,  to  find  for  the  plaintiff. — Loekhartv.  Woods 631 

6.  Same. — When  there  is  an  entire  failure  on  .the  part  of  the  plaintiff 
to  prove  a  fact  necessary  to  his  recovery,  the  court  may  instruct  the 
jury,  without  hypothesis,  to  find  a  verdict  for  the  defendant;  but, 
if  the  court,  having  instructed  them  hypothetically — "if  they  be- 
lieve the  evidence" — to  find  for  the  defendant,  afterwards  repeats 
this  charge  to  them,  "  accompanying  it  with  the  intimation,  that 
their  further  deliberations  must  result  in  a  verdict  for  the  de- 
fendant, else  they  would  subject  themselves  to  the  consequences 
of  a  contempt  ef  court," — this  is  an  error,  from  which  injury  will 
be  presumed,  and  which  will  work  a  reversal,  unless  the  bill  of 
exceptions  affirmatively  shows  that  the  court  might  properly  have 
directed  the  jury,  in  the  first  instance,  to  find  a  verdict  for  the  de- 
fendant, without    referring  to  them  the  credibility  of  the  testi- 
mony.— Crutcherv.  M.  $•  C.  Eailroad  Co - 579 

7.  Charge  invading  province  of  jury. — In  an  action  on  a  foreign  bill 
of  exchange,  by  an  endorsee  against  his  endorser,  the  only  evidence 
of  protest  being  the  deposition  of  the  notary,  and  a  copy  of  the 
protest ;  which  copy,  though  appended  to  his  deposition  as  an  ex- 
hibit, does  not  appear  to  have  been  certified  or  authenticated 
otherwise  than  by  the  deposition, — the  court  is  not  authorized 
to  instruct    the  jury,  that  the  deposition  and  exhibit   "  are,  of 
themselves,  sufficient  evidence  of  the  protest  of  the  bill." — Stew- 
art v.   Russell 619 

8.  Same. — What  is  ordinary  care,  on  the  part  of  a  vessel  entering  a 
harbor,  is  a  question  of  fact,  to  be  determined  by  the  jury  from 
the  character  of  the  harbor,  the  number  of  vessels  accustomed  to 
frequent  it.  the  time  of  day  or  night  when  the  vessel  enters,  and 
the  other  circumstances  of  the  particxilar  case ;  and   a  charge  to 
the  jury, instructing  them  that  such  vessel  "is  bound  to  keep 
the  most  vigilant  watch,"  is  an  invasion  of  their  province. — Fos- 
ter v.  Holly 76 
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1.  Authority  to  receive  payment. — A  clerk  has  no  authority,  before 
judgment,  to  receive  payment  of  the  plaintiff's  debt;  yet,  if  he 
receives  the  money  from  defendant  before  judgment,  retains  it  in 
his  hands  until  after  judgment,  and  then  manitests,  by  some  plain 
and  unequivocal  act,  his  intention  to  hold  it  in  his  official  capacity 
as  clerk,  the  payment  is  good,  and  the  judgment  thereby  dis- 
charged.— Governor  v.  Bead 252 

CODE  OF  ALABAMA. 

1.  $  391,  subdivision  17.    Tax  on  auction  sales, — The  State  v.  Lee  4" 
Norton » 222 

2.  $  539.  Sale  of  sixteenth  section  lands. — Miller  i:  The  State 600 

3.  $  560.  Incompetency  of  presiding  judge  from  interest. — Hooka  v. 
Burnett's  Executor 1 607 

4.  §573.     Special  supreme  court. — Goodman  $•  Mitchell  v.  Walker...  142 

5.  $$  896-7.    Liability  of  steamboat  for  landing  goods  at  improper 
place. —  Winston  v.  Cox,  Brainard  $•  Co 268 

6.  $975.    Physician's  license. —  Whitev.  Mastin 147 

7.  $1010.    Liability  of  steamboat  for  loss  of  slave  transported  with- 
out master's  authority. — Bell  v.  Chambers 660 

8.  $  1291 .    Registration  and  lien  of  mortgage. — Hardaway  v.  Semmes  657 

9.  $  1323.     Succession  to  trust  estate. — McDougald's  Adm'r  v.  Carey,  320 

10.  $  1359.    Widow's  quarantine. —  Waters  v.  Williams 680 

11.  $  1361.    Contents  of  petition  for  dower* — Forrester  v.  Forrester  119 

12.  $$1550,1554.     Fraudulent  conveyances. — King  v.  Kenan 63 

Also,  Hives  Battle  $  Co.  v.  WalthaWs  'Executors 329 

England  $•  Lee  v.  Beynolds,  Devoe  $•  Co 370 

13.  $1551.    Statute  of  frauds.— Martin  v.  Wharton 637 

14.  $  1556.    General  assignment  for  benefit  of  creditors. — Longmire 
V.Goodef  Ulrick 577 

15^  $  1610.  Dissent  of  widow  from  husband's  will. — McGrath  v. 
McGrath'sAdm'r 246 

16.  Claims  against  insolvent  estate. — Scene's  Adm'r  v.  Collenberger  $• 

Co 647 

Also,  Phillips,  Goldsbyj-  Bletinsv.  Beene's Adm'r 248 

17.  $$  1910-12.     Proceeding  before  register  in  chancery,  sitting  for 
probate  judge. — Hooks  v.  Burnett's  Executor 607 

18.  $$  1984, 1997.    Conveyances  of  wife's  statutory  separate  estate. 
Warfield  r.  Ravesies  and  Wife 518 

19.  $$  1991-2.     Computation  of  wife's  dower  and  distributive  share 

in  estate  of  deceased  husband. — Dubose  v.  Dubose 238 

20.  $  2240>     Set-off  of  unliquidated  damages. — Martin  v.  Wharton..  637 
Also,  Cagef  Salterv.  Phillips. 382 

21.  $2254.    Amendment  on  demurrer. — Russell  i*.  Encin's  Adm'r 44 

22.  $$  2288-89.    Examination  of  defendant  as  witness. — Hurter  $• 

Hillv.Buford '. 243 

Also,  Belli.  Chambers 660 

23.  $  2302.     Competency  of  witness  as  affected  by  interest. — Garner 

v.  Bridges 276 

Also,  Coltart  v.  Laughinghouse 190 

Gimon  v.  Baldwin.,.  ,     60 
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HaWs  Selrs  v.  SalTs  Executors 131 

24.  $  2313.  Proof  of  demand  by  plaintiff's  own  oath. — Demincfa 

Adm'rv.  Hamil 686 

25  $2366.  Judgment  final  without  jury. — Porter  v.  Burleson  <$•  Davis,  343 

26.  $  2398.  Security  for  costs  by  corporation. — Tuskaloosa  Wharf  Co. 

v.  Mayor  $-c.  of  Tuskaloosa 514 

27.  $2403.    Amendment  of  complaint. — Tarver  v.  Smith 135 

Also,  Humphries  v.  Daws&n.. 199 

Fowlkes  v.  M.  $  C.  Railroad  Co 310 

28.  $  2408.  Rehearing  at  law.— Allington  v.  Tucker 655 

29.  $245(5.  Lien  of  execution. — King  v.  Kenan 63 

30.  $$  2599-2600.  Motion  against  sheriff  for  failure  to  make  money 

on  execution. — Andrews  v.  Keep 315 

31.  $$  2(>44-50.  Motion  by  surety  against  principal. — -DuVberly  v. 
Black's   Adm'r 193 

32.  $  2692.  Lieu  on  steamboats.  McClure  v.  Steamboat  James  Dellett.,  336 

33.  $$  2750-53.  Inquisition  of  lunacy. — Laughinghouse  v.  Laughing- 
house ,. 257 

34.  $  2779.  Examination  of  parties  as  witnesses  in  appeal  case  from 
justice's  court. — Deming's  Adm'r  v.  Samil : 686 

35.  $$  2850-60.  Forcible  entry  and  unlawful  detainer. — Townsend  v. 
Van  Aspen 572 

36.  $  2875.  Where  bill  in  chancery  may  be  filed- — Lewis  v.  Elrod...     17 

37.  §2954.  Equitable    attachments. — Saunders  v.   Cavett 51 

38.  Forms  of  complaint. —  Woodall  v.  McMillan 622 

Also,  Townsend  v.  Fan  Aspen 572 

Dubberly  v.  Black's  Adm'r 193 

39.  $  3128.  Persuading  slave  to  leave  master's    service. —  Wilson  v. 
The  State .' 411 

40.  $3143.  Embezzlement.— Hinderer  v.  The  State 419 

41.  $3257.  Disturbing  religious  worship. — Kinney  v.  The  State 224 

42.  $$3297-98.  Negligent  treatment  of  slaves. — Cheek  v.  The  State..  227 

43.  $3312.  Homicide  by  slave.— Ishamv.  The  State — 213 

Also,  Crockett  v.  The  State ;1 387 

44.  $$3374-76.  Limitation  of  prosecution.— Foster  v.  The  State 425 

45.  $  3583.  Competency  of  juror*. — Crockett  v.  The  State. 387 

46.  $  3741.  Application  for  habeas  corpus ;  what  maybe  inquired 
into. — Ex  parte  Coburn 237 

47.  $$  3795-98.  Proceedings  against  vagrants. — Ex  parte  Haughton  570 

COMMON  LAW. 

1.  Presumed  to  exist  elsewhere, — In  the  absence  of  proof  to  the  con- 
trary, the  courts  of  this  State  will  presume  that  the  common  law 

prevails  in  other  States. — McDouyald's  Adm'r  v.  Carey 320 

Also,  Eutledge's  Adm'r  v.  Townsend,  Crane  $•  Co 706 

CONFLICT  OF  LAWS. 
See  CONSTITUTIONAL  LAW,  2,  3,  4. 

CONSCRIPT  LAWS. 
See  CONSTITUTIONAL  LAW,  1-6. 
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CONSTITUTIONAL  LAW. 

1.  Conscript  laws. — The  several  acts  of  congress,  commonly  called 
the  "  conscript  laws,"  (C.  S.  Statutes  at  Large  of  1st  Congress,  1st 
session,  p.  29;  i&.  2d  session,  p.  61,)  are  constitutional. — (Per 
STONE  J.)— Ex  parte  HUl,inie  Willis 429 

2.  Jurisdiction  of  State  courts  to  discharge  enrolled  conscript  from  cus- 
tody of  Confederate  States  officer. — The  courts  and  judicial  officers  of 
the  State  have  110  jurisdiction,  on  habeas  corpus,  to  discharge  from 
the  custody  of  an  enrolling  officer 'of  the  Confederate  States,  on  the 
ground  of  physical  incapacity  for  military  service,  persons  who 
have  been  enrolled  as  conscripts  under  the  several  acts  of  con- 
gress.— S.  C. 1 429 

3.  Same. — On  petition  for  habeas  corpus,  by  a  person  who,  being  li- 
able to  military  service  under  the  act  of  congress  approved  April    . 
J6th,  1862,  commonly  called  the  "first  conscript  law,"  procured       '<• 
and  placed  in  his  stead  a  substitute,  and  was  thereupon  discharged; 
but>  after  the  passage  of  the  "  second  conscript  law,"  approved 
September  27th,  1862,    was  again  arrested  by  the  enrolling  of- 
ficer, on  the  ground  that  his  discharge  had  become  inoperative, 
because  his  substitute  was  personally  liable  to  service  under  the 
latter  law, —the  State  court  or  judge  to  whom  the  application  for 

the  writ  is  made,  has  jurisdiction  to  determine  the  question  pf  ...  , 
fact,  whether  the  petitioner  placed  in  his  stead  a  substitute,  and 
was  thereupon  discharged ;  and  also  the  question  of  law,  whether 
such  discharge  exempted  the  petitioner  from  liability  to  service 
under  the  latter  law,  his  substitute  being  within  the  conscript 
age  as  therein  specified.  (A.  J.  WALKEK,  C.  J.,  dissenting.) 
Ex  parte  Hill,  in  re  Armistead .....  458 

4.  Same. — The  commandant  of  conscripts,  at  one  of  the  camps  of  in- 
struction, having  vacated,  on  the  ground  of  fraud,  a  discharge 
procured   by  a  person  who,  being  liable  to  military  service  under 
the  ''conscript  laws  "  of  congress,  had  furnished  a  substitute  in 
his  stead ;  and  the  decision  of  the  commandant  having  been  ap- 
proved by  the  secretary  of  war, — a  State  court  or  judge  has  no  ju-  . 
risdiction.  on  habeas  corpus  or  otherwise,  to  revise  or  control  the 
action  and  decision  of  the  commandant,  at  the  instance  of  the  per- 
son whose  discharge  is  thus  vacated,  on  the  ground   that  ex-parte 
affidavits  were  received  against  him  on  the  trial,  or  that  he  was 
not  notified  of  the  time  and  place  of  taking  testimony,  or  that  he 
was  not  allowed  an  opportunity  to  cross-examine  witnesses.    (K. 

W.  WALKER,  J.,  dissenting.)— S.  C - ...458 

5.  Liability  of  principal  to  military  service  under  "  second  conscript 
law,"  having  furnished  substitute  under  first. — The  9th  section  of 
the   "  first  conscript  law  "  of  congress  declaring,  that  persons  not 
liable  to  military  service  "may  be  received  as  substitutes  for  those 
who  are,  under  such  regulations  ag  may  -be  prescribed  by  the  sec- 
retary of  war;"  and  the  general  orders  (No.  37)  published  by  the 
secretary  of  war  on  the  19th  of  May,  1862,  providing,  in  reference 
to  exemptions  procured  by  furnishing  substitutes,  that  "such  ex- 
emption is  valid  only  so  long  as  the  said  substitute  is  legally  ex- 
empt,"— a  person  who  was  liable  to  conscription  under  said  law, 
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and  who,  after  publication  of  said  general  orders,  placed  in  his 
stead  a  substitute,  who  was  between  the  ages  of  thirty-five  and 
forty  years,  and  thereupon  obtained  his  discharge,  became  again 
liable  to  conscription,  on  the  passage  of  the  "  second  conscript 
law,"  and  the  president's  call  for  men  between  the  ages  of  thirty- 
five  and  forty  years ;  and  the  same  principle  applies  to  persons 
who  furnished  substitutes  after  the  publication  of  the  general  or- 
der (No.  64)  dated  September  8,  1862,  which  declares,  that  "  a 
substitute  becoming  liable  to  conscription  renders  his  principal 
also  liable."  (Per  tot.  cur.)— S.  C 458 

6.  Conscientious  scruples  against  tearing  arms,  as  ground  of  exemption 
from  military  service. — A  person  who  "  conscientiously  scruples  to 
bear  arms,"  may  claim  exemption  from  military  duty,  under  the 
provisions  of  the  State  constitution,  (art.  iv.  militia,  §  2,)  upon 
payment  of  an  equivalent  for  personal  service ;  yet  he  is  not  en- 
titled, on  that  account,  to  exemption  from  military  service  in  the 
armies  of  the  Confederate  States,  unless  he  belongs  to  one  of  the 
religious  denominations  specially  exempted  by  the  acts  of  con- 
gress.— Ex  parte  Stringer 457 

7.  Act  of  1858,   relative  to  defective  acknowledgments  of  deeds. — The 
first  section  of  the  act  of  February  8,  1858,  "to  fix  the  mode  of- 
conveying  the  estates  of  husband  and  wife  and  for  other    pur- 
poses," (Session  Acts  1857-8,  p.  36,)  which  provides,   that   convey- 
ances by  husband  and  wife,  theretofore  made,  shall  not  beheld 
insufficient  in  law  on  account  of  defects  in  the  certificates  of 
acknowledgment,  is  unconstitutional. — Ala.  Life  Insurance  and 
Trust  Co.  v.  Boylcin 510 

8.  Provisions  of  Code  as  to  conveyances  oficife's  separate  estate. — Sec- 
tion 1997  of  the  Code,  so  far  as  it  requires  conveyances  of  proper- 
ty held  by  the  wife  under  the  acts  of  1848  and  1850,  to  conform  to 
the  provisions  of  the  Code,  is  not  violative  of  any  constitutional 
provision. — Warfield  v.  Bavesies  and   Wife 518 

9.  Vagrant  law. — Sections  3795-98  of  the  Code,  in  reference  to  the 
proceedings  against  vagrants,  are  unconstitutional,  because  no 
appeal  from  the  judgment  of  the  justice  is  provided. — Ex  parte 
Haughton 570 

CONTINUANCE. 

1.  Conditional  continuance. — Where  a  continuance  is  granted  to  the 
defendant,  on  the  condition  that,  if  the  costs  are  not  paid  within 
ninety  days  after  the  adjournment  of  the  court,  his  plea  shall 
be  stricken  from  the  file,  and  the  plaintiff  have  judgment  by  nil 
(licit;  if  the  costs  are  not  paid  within  the  specified  time,  the  court 
may,  at  the  next  term,  strike  the  plea  from  the  file,  and  render 
judgment  by  nil  dicit  for  the  plaintiff. —  Waller  v.  Sultzbacher  $• 
Paige ^ 3J8 

CONTRACT. 

1.  Sufficiency  of  consideration. — Where  a  third  person  joins  with  a 
debtor  in  the  execution  of  a  promissory  note,  payable  to  the  cred- 
tor,  and  to  be  delivered  as  collateral  security  for  the  original 
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indebtedness,  the  note  is  without  consideration  as  to  him  ;  but  a 
valid  promise  by  the  debtor,  contemporaneously  made,  to  indem- 
nify him  against  liability  on  the  note,  forms  a  sufficient  considera- 
•tioii  to  support  the  note  as  to  the  surety. — Eutledge's  Adm'r  V. 
Townsend,  Crane  $•  Co 706 

2.  Certainty. — A  promise  by  the  principal  to  his  surety,  made  to  in- 
duce the  latter  to  join  with  him  in  the  execution  of  a  promissory 
note,  to  be  delivered  to  the  creditor  as  collateral  security  for  the 
original  debt,  on  which  the  surety  was  not  bound,  to  the  effect 
that  he  should  be  "amply  secured"  against  liability  on  the  note,  is 
sufficiently  definite  and  certain  to  support  an  action  at  law,  if  not 
performed  within  a  reasonable  time  before  the  maturity  of  the 
note.— £  C '. 1 706 

3.  Contract  between  physician  and  patient. — There  is  nothing  in  the 
ordinary  relation  between  a  physician  and  his  patient,  which  pre- 
vents him  from  discounting  his  services  at  the  instance  of  the 
patient,  and  entering  into  a  contract  with  another  person  for  the 
payment  of  the  charges  for  his  future  services;  nor  is  the  assent  of 
the  patient  to  such  new  contract  necessary. —  White  v.  Martin 147 

4.  Proof  of  special  contract  with  physician. — In  an  action  to  recover 
for  the  value  of  medical  services  rendered  by  plaintiff  to  a  third 
person,  it  is  permissible  for  him  to  prove  that,  although  he  did 
not  begin ,  he  continued  his  services  at  the  instance  and  request 
of  the  defendant ;  and,  for  this  purpose,  he  may  show  that,  when 
he  spoke  of  discontinuing  his  visits,  a  telegraphic  dispatch  and  a 
letter  from  defendant,  requesting  that  all  necessary  attention  be 
bestowed  on  the  patient  at  his  expense,  were  shown  to  him  by  the 
person  who  had  received  them,  and  who  then  requested  him  to 
continue  his  attendance. — S.  C -.- 147 

5.  Same. — In  such  case,  defendant's  dispatch  being  addressed  to  the 
infirmary  at  which  the  patient  was  confined,  but  authorizing  the 
employment  of  persons  not  connected  with  the  infirmary  to  per- 
form necessary  services  for  the  patient,  the  fact  that  the  defend- 
ant has  paid  the  account  contracted  with  the  infirmary,  which  did 
not  embrace  the  plaintiff's  account,  is  irrelevant  and  inadmissible. 

S.  C. 147 

6.  Construction  of  special  contract,  evidenced  by  telegraphic  dispatch. 
A  telegraphic  dispatch,  sent  by  the  defendant  to  an  infirmary  at 
which  a  patient  is  confined,  in  these  words:  "I  have  just  learned 
of  D.'s  accident  ;  show  him  every  attention,  and  I  will  pay  expen- 
ses,"— authorizes  the  infirmary  to  procure  for  the  patient  any 
medical  services  which  may  be  necessary,  and  obliges  the  defend- 
ant to  pay  the  person  by  whom  such  services  are  rendered, 
although  he  may  not  be  connected  with  the  infirmary. — S.  C 147 

7.  Letter  construed  as  authorizing  employment  of  physician,  and  making 
writer,  liable  as  original  promisor. — Defendant  having  sent  a  tele- 
graphic dispatch  to  an  infirmary,  requesting  that  all  necessary 
attention  might  be  bestowed,  at  his  expense,  on  a  patient  therein 
confined  by  an  accident ;  a  letter  written  by  him  two  days  after- 
wards,  addressed   to    the  person  by    whom  his  dispatch   was 
answered,  and  containing  these  words,  "may  I  not  rely  on  your 
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providing  for  D.  as  you  or  Ms  attending  physician  may  think 
best", — confers  on  the  person  to  whom  it  is  addressed  authority  to 
employ,  at  the  expense  of  the  defendant,  such  physician  as  he 
might  think  best,  and  renders  the  defendant  liable,  as  on  an 
original  promise,  for  the  services  rendered  by  such  physician. 
S.  0. 147 

8.  Proof  of  contract  of  hiring. — The  question  being,  whether  defend- 
ants employed  plaintiffs  slave  oh  their  boat  without  authority,  or 
hired  him  from  plaintiffs  authorized  agent ;  and  there  being  some 
evidence  tending  to  show  the  agency, — the  fact  that  the  agent 
'*  came  down  to  the  boat,  and  inquired  about  the  slave,"  is  rele- 
vant evidence,  as  tending  to  show  knowledge  and  assent  on  the 
part  of  the  agent  to  the  employment  of  the  slave  by  the  defend- 
ants, and  thus  tending  to  show  a  contract  of  hiring. — Gimon  v. 
Terrell 208 

9.  Contract  of  sale  ;  to  whom  title  passes. — Where  a  mother  purchases 
a  slave  for  herinfant  daughter,  with  money  furnished  for  that  pur- 
pose by  the  child's  grandfather,  but  accepts  a  bill  of  sale  to  her- 
self, the  legal  title  vests  in  her,  and  not  in  her  daughter;  and  the 
fact  that  she  objected  to  the  bill  of  sale  at  the  time,  because  it 
did  not  convey  the  title  to  her  daughter  instead  of  herself,  and 
that  the  vendor  then  promised  to  execute  another  bill  of  sale  at 
some  future  time,  does  not  vary  the  case- — Haden  and  Wife  v.  Tucker  399 

10  Same. — Where  the  future  earnings  of  a  married  woman  are 
settled  on  a  trustee  for  her  separate  use,  by  a  decree  in  chancery 
rendered  under  the  4th  section  of  the  act  of  January  31,  1846,  and 
she  afterwards  purchases  a  slave  with  her  separate  earnings,  the 
legal  title  vests  in  the  trustee  to  whom  the  vendor's  bill  of  sale 
purports  to  convey  it  for  her  separate  use,  and  not  in  the  trustee 
named  in  the  decree. — Nuckolla  v.  Pinkqton 615 

COKPOKATIONS. 

1.  Statutory  power  of  corporation  to  levy  special  tax. — A  grant  of  power 
to  a  corporation  to  levy  a  special  tax  must  be  strictly  construed, 
and  any  doubtful  question  as  to  the  extent  of  the  power  must  be 
decided  against  the  corporation. — Lott  v.  Boss  fy  Co 156 

2.  Construction  of  statute  authorizing  special  tax  for  improvement  of 
bay  and  harbor  of  Mobile. — The  5th  section  of  the  act  approved 
February  21,  1860,  entitled  "An  act  for  the  improvement  of  the 
bay  and  harbor  of  Mobile,"  (Session  Acts  1859,  p.  538,)  which  au- 
thorizes the  assessment  and  collection  of  a  special  tax,  "not  ex- 
ceeding twenty  cents  upon  each  hundred  dollars  of  taxable 
property  within  said  county,"  does  not  authorize  the  imposition 

of  a  tax  on  the  gross  amount  of  sales  of  merchandize; — S.  C 156 

3.  Construction  of  act  of  February  24,  1860,  authorizing  city  of  Mont- 
gomery to  aid  South  and  North  Alabama  railroad. — The  act   "to 
authorize  the  city  of  Montgomery  to  aid  in  the  construction  of  the 
South  and  North  Alabama  railroad,"  approved  February  24,  1860, 
•which  authorizes  the  corporate  authorities  of  said  city,  "  in  such 
manner  as  they  may  deem  expedient,  to  take  the[sense  of  the  holders 
of  real  estate  in  said  city,  upon  the  proposition  to  raise  by  tax  upon 
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real  estate"  a  specified  sum,  to  be  invested  in  stock  of  said  rail- 
road company,  requires  that  the  sense  of  all  the  holders  of  real 
estate  in  the  city  shall  be  ascertained,  by  an  expression  of  their 
wishes  per  capita,  before  the  proposed  tax  can  be  levied:  an  elec- 
tion, held  under  an  ordinance  of  the  corporate  authorities,  by 
which  it  is  provided  that  the  vote  shall  be  taken  pro  rata  accord- 
ing to  the  value  of  the  real  estate  owned  by  the  respective  voters, 
"each  voter  being  allowed  one  vote  for  every  hundred  dollars  of  assessed 
real  estate  owned  by  him,"  is  not  a  compliance  with  the  terras  of  the 
act;  and  although  it  appears,  from  the  register  kept  by  the  man- 
agers of  the  election,  that,  of  all  the  persons  who  voted  at  such 
election,  a  majority  in  number  voted  for  the  tax,  this  does  not 
cure  the  defect  in  holding  the  election  on  illegal  principles,  which 
may  have  prevented  persons  from  voting. — City  Council  of  Mont- 
gomery v.  The  State,  ex  rel  $c 162 

COSTS. 

See  BILL  OF  EXCEPTIONS,  1. 
CONTINUANCE,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

'  l    •' 

COUNTY  TREASURER. 

1.  Liability  on  official  bond. — Where  a  county  treasurer  is  re-elected 
several  successive  terms,  the  sureties  on  his  official  bond  for  any 
one  term  are  responsible  for  money  converted  by  him  during  that 
term,  whether  received  during  the  term,  or  remain  ing  in  his  hands 
at  the  expiration  of  the  preceding  term  ;  but,  where  his  receipt 
of  money  during  the  term  is  shown,  and  there  is  no  evidence  of 
any  conversion  of  it  during  the  term,  he  may  discharge  himself 
by  proof  of  disbursements  after   the   expiration   of  the  term. 
Moore  v. Madison  County — .. .....i ........  670 

2.  Collusiveness  of  report  of  examining  committee. — The  report  of  an 
examining  Committee,   appointed  under  the  act  of  ]  822,    (Clay's 
Digest,  580,  §  28,)  which  shows  a  balance  in  favor  of  the  county 
treasurer,  and  which  is  approved  by  the  commissioners'  court,  is 
no  bar  to  a  subsequent  action  on  the  official  bond  of  the  county 
treasurer. — S.  C 670 

CRIMINAL  LAW. 

'.*;.'  M"    ,        :•  ;•'        .'.•.•/.'  -X-  -J»    •'.'••--     !'  ^    |   J    **>  '•   .  '  ' 

1.  Homicide  of  slave  by  slave  ;  sufficiency  of  verdict. — -The  murder  of 
a  slave  by  another  slave  is  an  offense  within  the  provisions  of  sec- 
tion 3312  of  the  Code;  and,  since  the  statute  does  not  create  differ- 
ent degrees  of  the  offense,  it  is  not  necessary  that  the  verdict 
should  specify  any  degree. — Crockett  v.  The  State 387 

2.  Homicide  of  white  person  by  slave. — If  a  slave  kills  a  white  person, 
believing  him  at  the  time  to  be  a  runaway  negro,  and  being  justi- 
fied by  the  attendant  circumstances  in  the  belief,  the  degree  of  the 
homicide — whether  murder,  voluntary  manslaughter,  or  involun- 
tary manslaughter — is  the  same  that  it  would  have  been  if  the 
person  slain  had  been  a  runaway  negro ;  but  the  punishment  of 
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the  offense  is  that  prescribed  for  such  degree  of  homicide  when 
perpetrated  by  a  slave  on  a  white  person. — Isham  v.  The  State.  213 

3.  Same;  conviction  of  less  offense  than  charged  in  indictment. — Under 
an  indictment  charging  a  slave  with  the  voluntary  manslaughter 
of  a  white  person,  a  conviction  may  be  had  for  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act. — S.  C 213 

4.  Disturbing  religious  worship. — To  constitute  an  interruption  or  dis- 
turbance of  "an  assemblage  of  people  met  for  religious  worship,"    . 
(Code,  $,-3257,)  it  is  not  necessary  that  the  interruption  or  disturb- 
ance should  be  made  during  the  progress  of  the  religious  services; 
if  made  after  the  conclusion  of  the  services  and  the  dismissal  of 
the  congregation,  but  while  a  portion  of  the  people  still  remain  in 
the  house,  and  before  a  reasonable  time  lira  elapsed  for  their  dis- 
persion, the  offense  is  complete. — Klnney  wThe  State 224 

5.  Embezzlement. — A  person  who  is  employed  by  a  post-commissary 
to  superintend  a  bakery,  and  whose  duty  it  is  to  receive  all  the 
flour  sent  to  the  bakery  by  the  commissary,  to  have  the  same  made 
into  bread  at  the  bakery,  and  to  deliver  the  bread  on  the  order  of 
the  commissary,  may  be  indicted  for  embezzlement  (Code,  §  3143) 

as  the  agent  of  the  commissary. — Hinderer  v.  The  State 415 

6.  Persuading  slave  to  leave  master's  service. — To  authorize  a  conviction 
under  section  3128  of  the  Code,  it  is  not  sufficient  to  show  that  the 
defendant  advised  the  slave  to  leave  the  master's  service :  he  must 
have  produced  in  the  slave's  mind  an  intention  to  leave  the  mas- 
ter's service ;     but  it  is  not  necessary  that  he  should  have  a  specific 
intention  to  induce  the  slave  to  leave,  nor  that  the  slave  should 
actually  leave  the  master's  service. —  Wilson  v.  The  State 411 

7.  Negligent  treatment  of  slave  ;  joinder  of  offenses  in  indictment. — An 
indictment  whicl^  charges  that  the  prisoner,  being  the  owner  of 
certain  slaves,   "did  fail  to  provide  them  with  a  sufficiency  of 
healthy  food  or  necessary  clothing,  or  to  provide  for  them  properly 
in  sickness  or  old  age,"  (Code,  §§  3297-93,)  is  not  objectionable 
for  duplicity,  although  a  conviction  might  be  had  on  proof  of  neg- 
ligent treatment  in  any  one  of  the  specified  particulars  ;  nor  does 
the  joinder  of  the  names  of  several  slaves,  in  the  same  count,  ren- 
der it  obnoxious  to  that  objection,  although  a  conviction  might  be 
had  on  proof  of  the  negligent  treatment  of  any   one  of  them. 
Cheek  v.  The  State 227 

8.  Same ;  description  of  slaves  in  indictment. — In  such  an  indictment, 
slaves  whose  names  are  to  the  grand  jurors  unknown,  may  be  thus 
described,  if  by  the  use  of  due  diligence  their  names  cannot  be 
ascertained ;  but,  if  it  is  shown  on  the  trial  that,  at  the  time  the 
indictment  was  found,  their  names  were  in  fact  known,  or  could 
have  been  ascertained  by  due  diligence,  the  defendant  will  be  en- 
titled to  an  acquittal  as  to  them ;  yet  proof  of  the  single  fact  that 
their  names  were  known  at  the  time  of  the  trial,  without  more, 
would  not  entitle  him  to  an  acquittal. — 8.  C 227 

9.  Same  ;  election  by  prosecution. — Under  such  an  indictment,  charg- 
ing the  negligent  treatment  of  several  slaves,  if  it  should  appear 
on  the  trial  that  the  offenses  as  to  the  several  slaves  were  distinct, 
it  would  be  the  duty  of  the  court  to  compel  an  election  by  the 
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prosecution  ;  yet,  if  all  the  slaves  are  on  the  same  plantation,  and 
the  defendant's  conduct  towards  all  of  them  in  the  aggregate  is 
relied  on  for  a  conviction,  there  is  no  ground  for  such  compulsory 
election.— S.  C 227 

10.  Same;  relevancy  of  evidence,  as  showing  quantity  of  meat  furnished 
defendant's  slaves. — The  indictment  having  been  found  in  May, 
1860,  and  the  prosecution  having  proved  that,  in  the  year  1859,  all 
the  meat  on  the  defendant's  plantation  was  consumed  by  midsum- 
mer, and  that  afterwards  meat  was  supplied  to  the  plantation  from 
his  residence, — it  is  competent  for  the  defendant  to  prove  that, 
in  December,  1858,  (outside  of  the  time  covered  by  the  indictment,) 
a  specified  number  of  hogs  were  killed  on  the  plantation,  the 
meat  of  which  was  kept  there  for  the  use  of  the  slaves. — S.  C 227 

11.  Same  ;  opinion  of  witness  as  expert. — A  person  who  has  served  in 
the  capacity  of  an  overseer  on  plantations  for  sixteen  months,  is 
competent  to  give  his  opinion,  as  an  expert,  in  .reference  to  the 
amount  of  food  which  is  sufficient  for  a  plantation  slave. — S.  C...  227 

12.  AdmissiUlity  of  confessions. — Where  the  prisoner,  a  slave,  being 
tied,  and  about  to  be  whipped,  in  the  presence  of  his  master  and 
other  white  men,  was  asked  why  he  committed  the  offense  with 
which  he  was  charged,  and  was  told  that  his  punishment  would  be 

*  lighter  if  he  confessed  the  truth ;  a  repetition  of  the  confession 
thus  obtained  is  not  competent  evidence  against  him,  when  it  is 
shown  to  have  been  made  on  the  next  day,  in  the  presence  of  his 
master,  in  reply  to  a  similar  question  by  the  officer  who  had  ar- 
rested him,  and  who  was  conveying  him  to  jail. — Joe  v.  The  State,  422 

13.  Charge  on  sufficiency  of  evidence. — A  charge,  instructing  the  jury 
"that  they  must  find  the  prisoner  not  guilty,  unless  the  evi- 
dence against  him  is  such  as  to  exclude  to  a  moral  certainty 
every  supposition  but  that  of  his  guilt,"  asserts  a  correct  legal 
proposition,  and  should  be  given  at  the  request  of  the  prisoner. 

S.  C 422 

14.  Sufficiency  of  recognizance  ;  limitation  of  prosecution. — An  indict- 
ment for  selling  liquor  to  a  slave,  "whose  name  and  whose  owner 
is  unknown  to  the  jurors,"  although  fatally  defective  on  demur- 
rer, contains  a  sufficient  description  of  the  offense  charged  to 
uphold  a  recognizance,  based  thereon,  for  the  appearance  of  the 
defendant  at  the  next  term  to  answer  a  new  indictment  ;  and  if 
a  new  indictment  is  found  at  the  next  term,  although  after  the 
lapse   of  twelve   months  from  the   commission  of  the  offense, 
(Code,  §§  3374,  3376,)  the  statute  of  limitations  is  no  bar  to  the 
prosecution. — Foster  v.  The  State 425 

15.  Competency  of  juror. — An  assault  with  intent  to  commit  murder 
is  "an  offense  of  the   same  character"  as  murder,  within  the 
meaning  of  the  statute  (Code,  §  3583)  defining  the  grounds  of 
challenge  to  jurors  in  criminal  cases. — Crockett  v.  The  State 387 

16.  Criminal  jurisdiction  of  justice  limited  tt  county. — A  justice  of  the 
peace  has  no  authority,  under  our  statutes,  to  issue  a  warrant 
for  the  arrest  of  a  person  in  his  county,  on  an  affidavit  charging 
him  with  the  commission  of  a  criminal  offense  in  another  county  5 
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such  warrant,  therefore,  and.  all  proceedings  had  under  it,  are 
absolutely  void. —  Woodall  v.  McMillan 622 

17.  Jurisdiction  of  probate  judge  to  revise  proceedings  of  magistrate 
under  peace-warrant. — A  probate  judge  has  no  jurisdiction,  on 
habeas  corpus  or  otherwise,  to  revise  an  order  made  by  a  justice  of 
the  peace,  requiring  a  party  to  give  security  to  keep  the  peace, 
and  directing  his  imprisonment  until  such  security  is  given :  the 
only  mode  of  revising  the  action  of  the  justice,  is  by  an  appeal 
to  the  circuit  court  under  section  3351  of  the  Code. — Coburn, 
Ex  parte , 237 

DAMAGES. 

1.  Action  on  attachment  bond. — Where  there  is  no  debt  owing  from  the 
defendant  to  the  plaintiff  in  attachment,  the  condition  of  the  bond 
is  broken,  and  the  obligee  is  entitled  to  recover,  in  an  action  on 
the  bond,  at  least  nominal  damages,  or  such  actual  damages  as  he 
may  have  sustained ;  and  if  there  is  no  proof  whatever  of  the 
existence  of  any  debt,  the  court  may  instruct  the  jury,  without 
hypothesis,  to  find  for  the  plaintiff. — Lockhart  v.  Woods ..., 631 

2.  Same  ;  proof  of  other  attachments. — The  defendant  may  show,  in 
defense  of  the  action,  as  tending  to  rebut  the  "presumption  of 
malice,  the  issue  of  another  attachment,  and  notice  thereof  to 
himself,  the  day  before  his  own  attachment  was  sued  out ;  secus, 

as  to  an  attachment  of  which  he  had  no  notice. — S.  C — •• 631 

3.  Same ;  pi-oof  of  debtor's  pecuniary  condition. — Although  neither 
indebtedness,  nor  pecuniary  embarrassment,  nor  even  insolvency, 
on  the  part  of  a  debtor,  can  justify  the  wrongful,  or  mitigate 
the  malicious  suing  put  of  an  attachment  against  him ;  yet,  in 
an  action  on  the  bond,  it  being  shown  in  defense  that,  at  the 
time  the  attachment  was  sued  out  against  him,  he  was  about  to 
dispose  of  his  slaves,  and  had  already  disposed  of  his  other  per- 
sonal property  at  an  inadequate  price,  evidence  of  his  embar- 
rassed pecuniary  condition  at  ,the  time  is  admissible,  because 
pertinent  to  the  question  of  the  bona  fides  of  the  conveyances. 

S.  C 631 

4.  Same  ;  same. — In  such  case,  it  is  permissible  for  the  plaintiff  to 
rebut  the  evidence  as  to  his  pecuniary  embarrassment,  by  proof 
of  outstanding  accounts  due  to  him  as  a  physician  ;  but,  where 
such  proof  is  made  by  his  own  books,  it  must  be  accompanied 
with    evidence    showing    the   correctness   of   the  accounts  as 
charged ;  nor  are  the  assessor's  books,  showing  the  amount  of  his 
taxable  property  as  assessed  that  year,  competent  evidence  for 
him.— S.  C 631 

5.  Collision  between  vessels. — To  preclude  a  recovery  of  damages  for 
injuries  caused  by  a  collision  between  two  vessels,  on  the  com- 
mon-law doctrine  which  denies  a  recovery  to  either  party  where 
both  are  at  fault,  the  plaintiff's  fault  must  have  occurred  at  the 
time  of  the  accident,  and  contributed  proximately  to  it ;  but,  if 
the  consequences  of  the  defendant's  negligence,  which  caused 
the  injury,  might  have  been  avoided  by  the  exercise  of  ordinary 
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care  on  the  part  of  the  plaintiff,  his  failure  to  exercise  that  de- 
gree of  care  precludes  him  from  any  redress.— -Foster  v.  Holly....     76 

6.  Same. — Although  the  act  of  fastening  a  skiff  in  the  channel  of  a 
navigable  river,  along  which  vessels  are  frequently  passing,  in 
such  a  manner  that  it  cannot  be  conveniently  and  expeditiously 
removed,  is  an  act  of  negligence  on  the  part  of  the  owner,  or 
person  having  charge  of  the  skiff;  yet  it  cannot  he  said  to  con- 
tribute proximately  to  a  collision  with  a  passing  vessel,  caused 
by  the  negligence  of  the  persons  in  charge  of  the  vessel,  and, 
consequently,  does  not  preclude  a  recovery  against  the  owners  of 
the  vessel  for  damages  resulting  from  the  collision. — S.  C 76 

7.  What  is  care  or  negligence  on  part  of  stationary  vessel. — Although 
it  might  be  affirmed,  as  a  legal  proposition,  'that  if  a  skiff  was 
fastened  in  a  safe  and  secure  place  unless  rendered  insecure  and 
unsafe  by  the  negligence  of  a  passing  vessel,  she  was  not  in  an 
improper  place,  and  was  guilty  of  no  neglect  by  being  at  such 
place' ;  yet  it  certainly  would  be  in  an  improper  place,  if  fastened 
in  a  manner  which  rendered  it  difficult  to  be  removed,  in  the 
channel  of  a  river  along  which  vessels  are  frequently  passing. 

S.  C 76 

8.  Same  by  vessel  entering  fear&or.— A  vessel  entering  a   harbor,  is 
bound  to  exercise  ordinary  care  to  prevent  accidents ;  which  is  a 
question  of  fact,  to  be  determined  by  the  jury  from  the  character 
of  the  harbor,  the  number  of  vessels  accustomed  to  frequent  it, 
the  time  of  day  or  night  when  the  vessel  enters,  and  the  other  cir- 
cumstances of  the  particular  case ;  and  a   charge  to  the  jury,  in- 
structing them  that  such  vessel  "  is  bound  to  keep  the  most  vig- 
ilant watch,"  is  an  invasion  of  their  province. — S.  C 76 

9.  Action  against  owners  of  steamboat,  for  loss  of  slave  transported  with- 
out master's  authority  ;  counsel  fees. — In  a  statutory  action  against 
the  owners  of  a  steamboat,  for  the  loss  of  a  slave  who  was  trans- 
ported on  their  boat  without  the  written  authority  of  the  master 
(Code,  $  1010,)  the  plaintiff's  counsel  fees  are  recoverable  as  a 
part  of  the  reasonable  expenses  attending  the  prosecution  of  the 
suit. — Bell  v.  Chambers 660 

10.  Fraud  or  misrepresentation  by  vendor. — In  an  action  by  the  pur- 
chaser, to  recover  damages  for  a  misrepresentation  of  the  bouud- 
ary  lines  by  the  vendor,  in  falsely  stating  that  a  mill  and  mill- 
pond  were  included  in  the  tract,  the  measure  of  damages  which 
the  plaintiff1  is  entitled  to  recover,  is  the  difference  between  the 
actual  value  of  the  land  and  its  value  on  the  supposition  that  the 
representation  was  true ;  but  he  cannot  be  allowed  to  prove 
what  would  have  been  the  value  of  the  land  if  the  pond  had  been 
on  a  part  of  the  tract  different  from  that   on  which,  according  to 
the  averments  of  the  complaint,  it  was  represented  to  be. — Foster 

v.  Kennedy's  Adm'r 350 

11.  Same,  available  as  set-off. — Under  section- 2240  of  the  Code,  dam- 
ages on   account  of  the  lessor's   misrepresentations  as  to  the 
capacity  and  condition  of  a  mill  on  the  leased  premises,  are  avail- 
able as  a  set-off  in  an  action  of  covenant  to  recover  the  rent  re- 
served.— Cage  4-  Salter  v.  Phillips 382 
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12.  Same. — Under  section  2240  of  the  Code,  a  cross  demand,  growing 
out  of  a  defect  in  the  vendor's  title,  is  available  as  a  set-off  in  an 
action  on  the  notes  for  the  purchase-money,  although  the  pur- 
chaser is  in  possession  of  the  lands ;  but,  before  the  Code  was 
adopted,  the  law  was  otherwise. — Martin  v.  W  harton 637 

13.  Same  ;  inchoate  right  of  dower  not  good  set-off. — An  inchoate  right 
of  dower   cannot  be  measured  accurately    by    any  pecuniary 
standard ;  consequently,  damages  for  the  breach  of  a  promise  to 
procure  a  relinquishraent  of  such  right,   or  to  indemnify  against 
it  by  bond  with  surety,  is  not  available  as  a  set-off  to  the  pur- 
chaser, (Code,  §  2240,)  in  an  action  on  the  notes  given  for  the  pur- 
chase-money of  the  lands. — S.    C 637 

14.  Trespass  for  false  imprisonment. — In  trespass  for  false  imprison- 
ment, the  void  warrant  of  arrest,  and  proceedings  had  under  it,  are 
admissible  evidence  in  mitigation  of  vindictive  damages. — Wood- 
all  v. McMillan I---  623 

15.  Trespass  against   the  principal,  for  unlawful  act  of  the  agent. 
A.  person  who  employs  an  agent  to    seize  the  personal   prop- 
erty   of  another   without  authority,  is  responsible  to  the  in- 
jured party  equally  with  the  agent,  although  not  actually  pres- 
ent when  the  trespass  was  committed ;  and  the  acts  and  declara- 
tions of  the  agent,  in  the  performance  of  the  unlawful  service, 
are  competent  evidence  against  his  principal. — Eaisler  v.  Springer,  703 

16.  Note  given  as  collateral  security. — In  an  action  against  the  maker 
of  a  promissory  note,  which  was  made  and  delivered  to  the  plaintiff 
as  collateral  security  for  the  debt  of  another,  on  which  the  de- 
fendant was  not  bound,  if  the  plaintiff  has  received  partial  sat- 
isfaction of  the  original  debt,  he  is  only  entitled  to  recover  the 
balance  unpaid. — Butledge's  Adm'r  v.  Townsend,  Crane  $•  Co 706f 

DEEDS. 

1.  Proof  of  execution. — Where  there  are  no  attesting  witnesses  to  a 
deed,  executed  by  the  grantor  in  an  official  character,  proof  of  his 
handwriting,  and  of  his  official  character  at  the  date  of  the  deed, 

is  sufficient  proof  of  its  execution. — Dillingham  v.  Brown 311 

2.  Secondary  evidence, — The  existence  and  loss  of  a  deed,  executed  in 
another  State,  having  been  proved  by  the  admissions  of  the  de- 
fendant's vendor;  and  also  her  declarations,  to  the  effect  that, 
after  the  loss  of  the  original,  she  had  procured  a  copy  of  the  deed, 
and  had  it  recorded  here, — a  transcript  from  the  record,  properly 
certified,  is  admissible  evidence. — Arthur  v.  Gayle 259 

3.  Proof  of  delivery. — The  testimony  of  the  subscribing  witness  to  a 
deed,  to  the  effect  that,  immediately  after  its  execution,  the 
grantor  handed  it  to  the  mother  of  the  grantees,  who  were  infants 
living  with  their  mother,  "and  told  her  to  keep  it,"  is,  at  least, 
sufficient  to  let  the  deed  go  to  the  jury ;  the  intention  of  the 
grantor,  that  it  should  or  should  not  be  considered  as  delivered, 
being  a  question  for  the  determination  of  the  jury,  under  proper 
instructions  from  the  court. — Gregory  v.  Walker 26 

4.  Whether  instrument  4s  deed  or  will. — An  instrument  of  writing,  in 
form  a  deed,  which  purports  to  be  made  in  consideration  of  the 
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'regard'  entertained  by  the  grantor  for  the  grantees,  and  for  the 
further  consideration  of  one  dollar  in  hand  paid,  and  which  con- 
veys to  the  grantees,  by  the  words  of  conveyance  usually  em- 
ployed in  deeds,  certain  real  and  personal  property,  'together  with 
the  right  to  control  the  same  at  the  death'  of  the  grantor, — is  a 
deed,  and  not  a  -will. — S.  C. 26 

B.  Evidence  of  fraud  in  execution,  or  illegality  of  consideration. — Plain- 
tiffs claiming  title  to  the  land  in  controversy  under  a  deed  of  gift 
from  defendant's  deceased  father,  which  defendant  sought  to  im- 
peach on  the  grounds  of  non-delivery,  fraud  in  the  execution,  and 
illegality  of  consideration ;  a  written  agreement  between  said 
grantor  and  plaintiffs'  mother,  an  unmarried  woman,  which  was 
executed  several  mouths  before  the  deed,  did  not  refer  to  the 
property  conveyed  by  the  deed,  was  not  referred  to  in  the  deed, 
and  simply  stipulated  for  the  performance  by  plaintiffs'  mother 
of  domestic  services  for  said  grantor  during  his  life,  in  considera- 
tion of  which  he  promised  to  give  her  certain  personal  property 
at  his  death,  and  to  provide  board  until  that  time  for  her  and 
her  said  children, — is,  prima  facie,  irrelevant ;  nor  is  it  admissible 
in  connection  with  parol  evidence,  which  is  offered  "for  the  pur- 
pose of  showing  that  said  deed  was  fraudulently  obtained,"  but 
which  does  not  tend  to  show  fraud  in  its  execution. — S.  C 26 

6.  Parol  evidence  inadmissible  to  change. — Parol  evidence  is  not  admis- 
sible at  law,  to  show  that  a  deed,  absolute  on  its  face,  was  intended 

to  operate  only  as  a  mortgage. — Bragg  v.  Massie's  Adm'r 89 

7 .  Acknowledgment  of  deed  by  married  woman. — The  case  of  Boykin  v. 
Eain,  (28  Ala.  432,)  as  to  the  sufficiency  of  the  acknowledgment 
of  a  deed  by  a  married  woman  under  the  act  of  1803,  (Clay's 
Digest,  155,  §  27,)  re-affirmed. — Ala.  Life  Insurance  $~  Trust  Co.  v. 
Boykin 510 

8>  Constitutionality  of  act  of  1858,  relative  to  defective  acknoieledgments. 
The  first  section  of  the  act  of  February  8,  1858,  "to  fix  the  mode 
of  conveying  the  estates  of  husband  and  wife  and  for  other  pur- 
poses," (Session  Acts  1857-8,  p.  36,)  which  provides,  that  convey- 
ances by  husband  and  wife,  theretofore  made,  shall  not  be  held 
insufficient  in  law  on  account  of  defects  in  the  certificates  of 
acknowledgment,  is  unconstitutional. — S.  C 510 

9.  Constitutionality   of  law  regulating  conveyances. — Section   1997  of 
the  Code,  so  far  as  it  requires  conveyances  of  property  held  by 
the  wife  under  the  acts  of  1848  and  1850  to  conform  to  the  pro- 
visions of  the  Code,  is  not  violative  of  any  constitutional  provi- 
sion.—  Warfield  v.  Eavesics  and  Wife 518 

10.  What  is  general  assignment, — A  deed,  by  which  a  debtor  conveys 
to  a  trustee,  for  the  benefit  of  certain  specified  creditors,  substan- 
tially all  the  property  which  he  holds  subject  to  legal  process  in 
this  State,' is  a  general  assignment,  (Code,  §  1556,)  and  enures  to 
the  benefit  of  all  his  creditors  equally. — Longmirev.  Goode  <$•  Ulrick  577 

11.  Validity  of  assignment  for  benefit  of  creditors  ;  assent  of  beneficia- 
ries.— An  assignment,  .by  which  a  debtor  conveys  to  a  trustee,  for 
the  benefit  of  all  his  creditors  equally,  all  his  property,  real  and 
personal ;  and  which  authorizes  the  trustee  "  to  sell  and  dispose 
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of  the  said  real  and  personal  estate,  and  to  collect  the  said  chosea 
in  action,  using  a  reasonable  discretion  as  to  the  times  and  modes 
of  selling  and  disposing  of  said  estate,  as  it  respects  making  sales 
for  cash  or  on  credit,  at  public  auction  or  private  contract,  and 
with  the  right  to  compound  for  the  said  choses  in  action,  taking  a 
part  for  the  whole,  when  he  shall  deem  it  expedient  so  to  do," — 
is  not  vitiated  by  the  general  description  of  the  property  con- 
veyed, nor  by  the  failure  to  -specify  the  names  of  the  creditors, 
nor  by  the  discretion  given  to  the  trustee  as  to  the  terms  and 
mode  of  sale ;  nor  is  the  assent  of  the  creditors  necessary  to  uphold 
the  assignment  against  the  liens  of  subsequent  attachments. 
England  $•  Zee  v.  Reynolds,  Devoe  $•  Co 370 

12.  Validity  of  deed  of  trust  for  benefit  of  creditors. — A  deed  of  trust  ex- 
ecuted by  an  insolvent  debtor,  to  his  mercantile  partner  as  trustee, 
who  is  cognizant  of  his  pecuniary  circumstances,  for  the  purpose  of 
securing  a  debt  due  to  the  trustee's  wife,  arising  from  the  invest- 
ment of  moneys  belonging  to  her  separate  estate  in  the  partner- 
ship business,  and  the  use  of  the  partnership  assets  by  the  grantor 
in  payment  of  his  individual  debts ;  which  conveys  the  grantor's 
residence  and  household  servants,  together  with  his  interest  in 
the  partnership  assets,  after  paying  the  partnership  debts,  then 
due,  or  afterwards  created ;  postpones  the  law-day  for  more  than 
three  years ;  authorizes  the  retention  of  possession  by  the  grantor, 
and  the  continuation  of  the  partnership  business,  until  the  trust 
is  closed  according  to  its  terms ;  and  directs  the  trustee  to  settle 
up  the  partnership  business,  if  any  of  the  grantor's  creditors 
should  attempt  to  subject  his  interest  therein  to  the  payment  of 
his  debts,  and  to  close  the  trust  if  default  was  made  by  the 
grantor  in  the  annual  payment  of  interest  on  the  secured  debt, — 
is  fraudulent  and  void  as  against  creditors. — Code  $1550. — King  "• 

v.  Kenan 63 

13.  Validity  of  voluntary  conveyance  as  against  creditors. — A  voluntary 
conveyance  by  a  husband  to  his  wife,  if  free  from  fraud,  actual  or 
constructive,  will  sometimes  be  upheld  in  equity,  as  against  sub- 
sequent creditors  of  the  husband ;  but  proof  of  an  intent  to  hin- 
der and  defraud  his  creditors,  will  avoid  the  deed,  and  render  the 
property  subject  to  subsequent  debts.. —  Williams  v.  Avery 115 

14.  Validity  of  patent  in  name  of  deceased  person. — Prior  to  the  pas- 
sage of  the  act  of  congress  approved  May  20,  1836,  (Brightly's  U. 
S.  Digest,  465,)  a  patent,  issued  in  the  name  of  a  deceased  person, 
was  void ;  but,  under  that  act,  such  patent  vests  the  title  in  the 
decedent's  heirs,  devisees,  or  assignees,  as  if  it  had  been  issued 

to  him  during  life. — Tarver  v.  Smith 135 

15.  Construction  of  deed,  as  to  respective  rights  of  trustee  and  beneficia- 
ries. — Where  a  female  slave  is  conveyed  by  deed  to  a  trustee,  "  in 
trust  that  he   shall  take  and  receive  all  the  profits  and  income 
arising  from  the  said  slave  and  her  increase,  and  apply  the  same 
to  the  education  and  maintenance  of  L.  and  H.,"  his  two   daugh- 
ters, "and  in  trust,  upon  the  marriage  or  coming  of  age  of  the  said 
L.  and  H.,  to  permit  them  to  have  the  full  use,  authority  and 
command  over  the  said  slave  and  her  increase,  (a  division  or  par- 


INDEX. 753 

DEEDS— CONTINUED. 

tition  having  been  made,)  for  and  during  the  natural  lives  of 
the  saidL.  and  H. ;  and  after  their  death,  in  trust  further  to  con- 
vey the  respective  portions  of  the  property  to  their  children, 
in  fee-simple  forever," — if  the  slaves  are  divided  between  the 
two  danglrters,  on  their  marriage  O)F  coming  of  age,  and  the 
respective  portion  of  each  delivered  to  her  by  the  trustee,  he  can- 
not afterwards,  during  the  lives  of  the  daughters,  maintain  detinue 
against  them, or  any  one  holding  under  them,  to  recover  the 
slaves;  and  if,  without  making  a  division,  he  delivers  all  the 
slaves  to  one  of  the  daughters,  ou  her  marriage,  and  afterwards 
conveys  other  property  to  the  other  daughter  in  lieu  of  her  inter- 
est in  the  slaves,  he  cannot  maintain  detinue  for  the  slaves, 
against  a  purchaser  from  the  daughter  to  whom  they  were  deliv- 
ered.— Humphries  v.  Dawson .. 199 

DEPOSITION. 

1.  Waiver  of  notice. — Filing  cross  interrogatories,  without  object- 
ing to  the  failure  to  give  notice  of  the  residence  of  the  witness 
and  the  name  of  the  commissioner,  (Session  Acts  1859-69,  p.  20,) 

is  a  waiver  of  the  notice. — Aicardi  v,  Strang,  Murray  $•  Co 326 

2.  Failure  to  answer  cross-interrogatories  fully. — When  a  substantial 
answer  is  given  to  a  cross-interrogatory,  and  the  deposition  con- 
tains nothing  to  show  that  the  witness  sought  to  evade  a  dis- 
closure of  facts  within  his  knowledge,  his  deposition  will  not 
be  suppressed  on  account  of  his  failure  to  answer  specifically  all 
the  different  parts  of  the  interrogatory ,—S.  C '  326 

3.  Same. — A  deposition  will  not  be  suppressed,  on  the  ground  that 
the  witness  has  failed  to  answer  a  cross-interrogatory,  or  that 
his  answer  is  evasive,  because,  in  answering  the  interrogatory, 
he  only  says  that  he  refers  to  his  answers  to  the  direct  inter- 
rogatories as  containing  all  his  knowledge  on  the  subject. — Black 

v.  Black Ill 

4.  Signature  of  witness. — Where  the   commissioner  certifies,  that 
the  witness,  having  read  over  the  answers  of  another  witness, 
"did  solemnly  swear  that  he  would  adopt  them,  but  the  steam- 
boat, on  which  he  was  going  up  the  river,  left  before  he  could 
subscribe  them,"  the  deposition  cannot  be  read  in  evidence. — Bell 

v.  Chambers 660 

6.  Identification  of  exhibit. — Where  the  commissioner  certifies,  "that 
the  annexed  deed,  hereto  attached,  marked  '  A,'  was  shown  to 
the  witness,  and  by  him  examined  and  recognized  to  be  the 
original  deed  by  him  signed  and  delivered,"  a  deed  which  is 
shown  to  have  been  enclosed  in  the  package  containing  the  de- 
position, and  which  is  marked  as  stated  in  the  certificate,  is  suf- 
ficiently identified  as  the  exhibit  referred  to.— Humphries  v. 

Dawson 199 

6.  Offer  of  deposition  containing  both  legal  andillegal  evidence. — When 
an  entire  deposition  is  oifered  in  evidence,  the  court  is  not  bound 
to  separate  the  legal  from  the  illegal  evidence  which  it  contains, 
but  may  exclude  it  altogether. — Crutcher  v.  M.  $•  C.  Bailroad  Co.,  579 
48 


754  INDEX. 

DOWER. 

1.  Petition  for  ;  averrtient  of  heirs'  names. — In  a  petition  for  dower, 
an   averment   that   the  decedent  "left  him  surviving"  certain 
children  and  grandchildren,  whose  names  are  specified,  is  not  a 
sufficient    compliance    with    the    statutory  requisition  (Code, 
$   1361 )  that  the  petition  "  must  contain  the  names  of  the  heirs- 
at-law" :  such  an  averment  does  not  negative  the  existence  of 
other  heirs,  in  addition  to  those  whose  names  are  specified. 
Forrester  v.  Forrester 119 

2.  Parties  to  proceedings,  whwe  land  has  been  told  for  division. — Al- 
though the  sale  of  a  decedent's  real  estate,  under  an  order  of  the 
probaie  court,  for  the  purpose  of  making  an  equitable  division 
among  the  heirs,  does  not  affect  the  widow's  right  of  dower ; 
and  although  the  statute  (Code,  $  1361)  does  not  require  that  the 
name  of  the  purchaser  at  such  sale  shall  be  stated  in  the  peti- 
tion for  dower ;  yet,  it  is  a  safe  and  proper  practice  to  allege  the 
fact  of  such  sale  in  the  petition,  and  to  give  notice  of  the  appli- 
cation to  the  purchaser. — S.  C . ., : 119 

3.  Dissent  from  will. — Where   a   widow   executes  in   writing  her 
dissent  from  her  husband's  will,  and  hands  it  to  a  friend,  with 
instructions  to  file  it  in  the  office  of  the  probate  judge,  and  then, 
dies ;  if  ttye  dissent  is  filed  by  the  person  to  whom  it  was  en- 
trusted, after  her  death,  but  within  the  period  prescribed  by  the 
statute,  (Code,  $  1610,)  this  is  a  sufficient  compliance  with  the 
requisitions  of  the  statute. — McGrath  v.  McGrath's  Adm'r., 246 

4-  Computation  of  dower  and  distributive  share. — lu  estimating  the 
widow's  dower  interest  and  distributive  share  of  the  estate  other 
deceased  husband,  the  value  of  her  separate  estate  is  to  be 
deducted,  (Code,  $§  1991-2,)  although  it  is  greater  than  her  dower 
interest  alone,  but  less  than  her  dower  interest  and  distributive 
share  added  together. — Dubose  v.  Dubose , 238 

5.  Extent  of  widow's  quarantine. — A  plantation,  about  eight  miles  dis- 
tant trom  the  husband's  residence  at  the  time  of  his  death,  and 
from  which  he  drew  the  greater  part  of  his  provisions  and  house- 
hold supplies,  is  not  so  connected  with  the  residence,  (Code,  $ 
1359,)  as  to  entitle  the  widow  to  the  possession  or  rents  thereof 
until  her  dower  is  assigned. —  Waters  v.  Williams 680 

6.  Action  for  rents,  or  mesne  profits. — A  widow  cannot  maintain  an 
action  at  law,  to  recover  the  rents,  or  mesne  profits,  accruing 
from  the  lands  assigned  as  her  dower,  from  the  death  of  the  hus- 
band, to  the  time  her  dower  was  allotted  ;  her  only  remedy  is  in 
chancery.— .S.  C 680 

7.  Inchoate  right  of  dower  not  available  as  set-off. — An  inchoate  right 
of  .dower  cannot  be  measured  accurately  by  any  pecuniary  stand- 
ard ;  consequently,   damages  lor  the  breach  of  a  promise  to  pro- 
cure a  relinquish ment  of  such  right,   or  to  indemnify  against  it 
by  bond  with  surety,  is  not  available  as  a  set-off  to  the  purchaser, 
(Code,  $  2240,)  in  an  action  on  the  notes  given  for  the  purchase- 
money  of  the  lands,— Martin  v.  Wharton 637 

8.  Sale  of  decedent's  real  estate,  for  division  ;  title  to  lands  allotted  a» 
widow's  dower.— Where  a  decedent's  real  estate  is  sold,  under  an 
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order  of  the  probate  court,  for  the  purpose  of  making  an  equita- 
ble division  among  the  heirs,  and  the  lands  in  which  the  widow's 
dower  has  been  allotted  are  included  in  the  order  and  sale,  the 
title  to  such  lands,  and  the  right  to  possession  on  the  death 
of  the  widow,  vest  in  the  purchaser;  but,  if  such  lauds  are  not 
included  in  the  order  and  »ale,  the  title  descends  to  the  heirs,  with 
the  right  to  possession  on  the  death  of  the  widow. — Costly  v.  Tarver,  107 

9.  Same;  right  of  dower  of  heir's  widow ;  jurisdiction  of  probate  and 
chancery  courts, — Where  a  decedent's  real  estate  is  sold,  under 
an  order  of  the  probate  court,  for  the  purpose  of  making  an 
equitable  division  among  his  heirs,  after  the  death  of  one  of 
the  heira,  the  sale  bars  the  right  of  dower  of  the  widow  of 
such  deceased  heir,  but  does  not  extinguish  her  right  as  dow-  ,. 
ress ;  the  proceeds  of  sale  stand  iu  lieu  of  the  land  itself, 
and  the  portion  of  the  deceased  heir  must  be  paid  to  his 
administrator,  for  the  purpose  of  administration  ;  but  so  much 
thereof  as  corresponds  with  her  dower  interest  in  the  land,  must 
be  paid  over  to  the  widow,  on  her  executing  a  suitable  bond  for 
the  protection  of  those  entitled  to  the  reversion ;  and  on  her 
failure  to  give  such  bond,  the  money  must  be  loaned  out,  and  the 
interest  be  paid  to  her  annually  during  her  life ;  but  the  probate 
court  is  not  competent  to  make  and  execute  the  proper  decree 
in  such  case,  and  resort  must  therefore  be  had  to  the  chancery 
court. — Chaney's  Heirs  v.  Chaney's  Ad  m'r 35 

EJECTMENT. 

1.  What  title  will  authorize  recovery. — In  a  real  action  in  the  nature 
of  an  ejectment,  (Code,  §§  2209-19,)  a  recovery  may  be  had  on 
proof  of  prior  possession  by  plaintiff,  under  cblor  of  title,  unless 
he  is  barred  by  the  statute  of  limitations,  or  unless  the  defend- 
ant shows  a  better  title,    A  possession  under  color  of  title, 
within  the  meaning  of  this  principle,  is  necessarily  held  with 
claim  of  right ;  and  the  defendant  would  show  a  better  title,  by 
proving  an  outstanding  ralid  title  in  a  third  person,  or  a  prior 
possession  by  himself  under  color  of  title,  which  he  had  not 
abandoned,   and  which   he   was  not   estopped  from  asserting 
against  the  plaintiff. — Russell  v.  Erwin's  Adm'r. 44 

2.  Same. — A  transfer  by  a  Creek  Indian  of  his  reservation  under 
the  treaty  of  1832,  approved  by  the  president  of  the  United 
States,  confers  on  the  transferree  such  title  as  will  support  an 
ejectment ;  but  an  assignment  or  transfer  of  such  approved  con- 
tract, not  under  seal,  does  not  convey  such  title  to  the  assignee. 

Dillingham  v.  Brown .' 311 

Also,  Tarver  v.  Smith 135 

3.  Same. — Where  such  approved  contract  is  transferred  to  a  part- 
nership, each  partner  may  maintain  a  separate  action  for  his  un- 
divided interest. — Tarver  v.  Smith 135 

4.  Who  may  join  as  plaintiffs. — An  executor,  suing  in  his  represent- 
ative capacity,  and  the  devisees  under  the  will,  cannot  join  as 
plaintiffs  in  a  real  action  in  the  nature  of  an  ejectment. — S.  C..  135 

5.  Conclmiveness  and  effect  of  judgment  by  consent. — Where  a  verdict 
is  rendered,  by  consent,  for  the  plaintiff  in  ejectment,  for  the 
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several  lots  sued  for ;  and  the  value  of  each  lot,  and  of  the  im- 
provements erected  thereon  by  the  defendants,  is  separately  as- 
sessed ;  and,  on  the  plaintiffs'  declining  to  pay  for  the  assessed 
value  of  the  improvements,  a  judgment  is  rendered,  requiring 
each  defendant  to  pay  to  the  plaintiff  the  assessed  value  of  his 
lot,  and  declaring  that,  "  on  the  payment  of  the  said  sums  re- 
spectively, the  defendants  shall  retain  the  possession  of  the 
premises,  free  and  discharged  from  recovery  by  said  plaintiff, 
and  from  all  claims  and  actions  whatever  for  the  recovery  of 
title  or  possession  of  said  premises,  and  from  all  such  claims  by 
them  and  all  claiming  under  them,  then  said  payment  shall  be  a 
bar," — such  judgment,  and  payment  made  according  to  its  terms, 
divests  the  plaintiffs'  title  to  the  land,  as  between  the  parties  to 
the  suit  and  their  privies,  and  transfers  to  the  defendants  such 
title  as  will  support  an  ejectment ;  and  a  tenant  who  was  in 
possession  of  a  part  of  the  premises,  and  was  served  with  pro- 
cess in  the  suit,  and  who  attorned  to  a  purchaser  from  his  land- 
lord pending  the  suit,  and  whose  new  landlord  was  made  a 
party  defendant  to  the  suit,  is  estopped,  as  against  his  new  land- 
lord, from  denying  the  effect  of  the  judgment. — Knoxv.  Easton,  345 
/  ' 

ELECTION. 

See  CRIMINAL  LAW,  9. 

ERROR  AND  APPEAL. 

1.  Parties  to  appeal. — An  appeal  from  a  decree  of  the  probate  court, 
in  the  matter  of  the  probate  of  a  will,  ca*nnot  be  sued  out  by  the 
next  of  kin,  who,  although  cited,  did  not  appear  and  make  them- 
selves parties  to  the  proceedings.. — Clemens  v.  Patterson 721 

2.  Eevivor  of  appeal. — On  the  death  of  a  sole  trustee   of  an  express 
trust,  appointed  in  a  foreign  jurisdiction  where  the  common  law 
prevails,  pending  an  appeal  from  a  decree   in  chancery  obtained 
by  him  here,  the  appeal  must  be  revived  against  his  successor  in 
the  trust  appointed  here. — McDougalcTs  Adiri'r  v.  Carey 320 

3.  Same. — An  express  trust  for  the  benefit  of  creditors  having  been 
created  in  Georgia,  where  the  common-law  rule  in  reference  to  the 
succession  to  trust  estates  has  been  changed  by  statute  ;  and  the 
trustee  having  died,  pending  an  appeal    from  a  decree  in   chan- 
cery obtained  by  him  here, — the  appeal  must  be  revived  against 
his  successor  in  the  trust,  appointed  under  the  statute  in  Georgia. 

8.  C 534 

4.  What  is  revisdble. — The  refusal  of  the  primary  court  to  dismiss,  on 
motion,  an  action  brought  by  a  corporation,  on  account  of  a  fail- 
ure to  give  security  for  costs  at  the  commencement  of  the  suit, 
is  not  revisable  on  error,  unless  an  exception  is  reserved  to  it. 
Tuskaloosa  Wharf  Co.  v.  Mayor  tyc 514 

6.  Assignment  of  error  not  supported  by  exception. — Where  the  exclu- 
sion of  a  witness  is  assigned  as  error,  while  the  bill  of  excep- 
tions shows  that  only  a  portion  of  the  witness'  testimory  was  ex- 
cluded, the  assignment  of  error  does  not  cover  the  ruling  of  the 
court. — Coltart  v.  Laughinghouse 1C? 
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€.  Assignment  of  error  not  insisted  on. — In  civil  cases,  the  appellate 
court  will  notice  only  those  assignments  of  error  which  are  in- 
sisted en  by  the  appellant's  counsel  in  his  briefer  argument. —  Wal- 
ler v.  Sultzbacher  $  Paige 318 

7.  Error  without  injury. — The  exclusion  of  evidence  which  is  offered 
to  prove  a  fact  that  has  been  already  proved,  and  ie  not  denied  or 
controverted  by    the  opposite  party,  is,  at  most,    error     without 
injury. — Gregory  v.   Walker 26 

8.  Same. — The  admission  of  evidence  which,  when  offered,  is  prima 
facie  inadmissible,  is  cured  by  the  subsequent  introduction  of  the 
necessary  preliminary  proof. — Bell  v.  Chambers . .  660 

Q.  Same. — Where  the  record  affirmatively  shows  that  the  plaiqtiff 
can  never  recover  in  the  action,  the  appellate  court  will  not,  at 
his  instfince,  examine  into  the  correctness  of  any  rulings  of  the 
primary  court  adverse  to  him,  since  they  are,  at  most,  error  with- 
out injury. — Bell's  Adm'r  v.  Nichols 678 

10.  Same. — The  sustaining  of  a  demurrer  to  a  good  special  plea, 
when  the  defendant  had  the  benefit  of  the  same  defense  under  the ' 
general  issue,  is  error  without  injury. — Lawson  «.  Hi/eks 279 

11.  Same. — The  ruling  of  the  primary  court,  in  holding  the  plaintiff 

to  be  a  competent  witness    for  himself,  in  an  action  against  an          » 
admiuistrator,«(Code,  §  2313,)  is,  at  most,  error  without   injury, 
when  the  record  shows  that  he   only  testified  to  a  demand  under 
twenty  dollars,  as  authorized  by  section   2779. — Deming's  Adm'r 
v.  Hamil * . ... ~ 686 

12.  Presumption  in  favor  of  judgment. — When  a  plea,  which  was 
struck  out  on  motion  in  the  primary  court,  is  nowhere  set  out  in 
the  record,  the  appellate  court  will  presume  that  it  was  of  such 
character  as  justified  that  action. — Colten  v.  Bradley 506 

13.  Same. — Where  the  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence,  the  appellate  court  will  presume,  against  the  ap- 
pellant, that  the  primary  court  properly   refused  to  instruct  the 
jury,  at  his  instance,  that  they  must  find  for  him  if  they  believed 

the  evidence. — Fielding  v.  Brewer 685 

See,  also,  CHARGE  OF  COURT. 

ESTATES  OF  DECEDENTS. 

1.  When  statute  of  limitations  begins  to  run  against. — Where  a  dece- 
dent dies  in  another  State,  and  letters  testamentary  or  of  admin- 
istration on  his  estate  are  there  granted  by  the  proper  tribunal, 
the  statute  of  limitations  of  this  State  begins  to  run  against  his 
estate  from  the  time  of  such  appointment,  although  such  foreign 
administrator  may  have  never  had  his  letters  recorded  here,  as 
authorized  by  the  act  of  1821.    (Clay's  Digest,  227,  $  3t.)— Bell's 
Adm'r  v.  Nichols 678 

2.  Extent  of  widow's  quarantine. — A  plantation,  about  eight  miles 
distant  from  the  husband's  residence  -at  the  time  of  his  death, 
and  from  which  he  drew  the  greater  part  of  his  provisions  and 
household  supplies,  is  not  so  connected  with  the  residence,  (Code, 
$  1359,)  as  to  entitle  the  widow  to  the  possession  or  rents  thereof 
until  her  dower  is  assigned. —  Waters  v.  Williams 680 
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3.  Computation  of  dower. — In  estimating  the  widow's   dower  in- 
terest and  distributive  share  of  the  estate  of  her  deceased  hus- 
band, the  value  of  her  separate  estate  is  to  be  deducted,  (Code, 

•  $$  1991-2,)  although  it  is  greater  than  her  dower  interest  alone, 
but  less  than  her  dower  interest  and  distributive  share  added 
together. — Dubose  v.  Dnbone. 238 

4.  Sale  of  real  estate,  #c. — Where  a  decedent's  real  estate  is  sold, 
under  an  order  of  the  probate  court,  for  the  purpose  of  making 
an  equitable  division  among  the  heirs,  and  the  lands  in  which 
the  widow's  dower  has  been  allotted  are  included  in  the  order 
and  sale,  the  title  to  such  lands,  and  the  right  to  the  possession 
on  the  death  of  the  widow,  vest  in  the  purchaser ;  but,  'if  such 
lands  are  not  included  in  the  order  and  sale,  the  title  descends 
to  the  heirs,  with  the  right  to  the  possession  on  the  death  of  the 
widow. — Costly  v.  Tarver 107 

5.  Same. — Where  a  decedent's  real  estate- is  sold,  under  an  order  of 
the  probate  court,  for  the  purpose  of  making  an  equitable  divi- 
sion among  his  heirs,  after  the  death  of  one  of  the  heirs,  the  sale 
bars  the  right  of  dower  of  the  widow  of  such  deceased  heir,  but 
does  not  extinguish  her  right  as  do\Cress ;  the  proceeds  of  sale 
stand  in  lieu  of  the  land  itself,  and  the  portion  of  the  deceased  ' 
heir  must  be  paid  to  his  administrator,  for  the  ptlrpose  of  ad- 
ministration ;   but  so  mach  thereof  as  corresponds  with   her 
dower  interest  in  the  land,  must  be  paid  over  to  the  widow,  on 
her  executing  a  suitable  bond  for  the  protection  of  those  en- 
titled to  the  reversion ;  and  on  her  failure  to  give  such  bond, 
the  money  must  be  loaned  out,  and  the  interest  be  paid  to  her 
annually  during  her  life ;  but  the  probate  court  is  not  competent 
to  make  and  execute  the  proper  decree  in  such  case,  and  resort 
must  therefore  be  had  to  tbe  chancery  court. — Chaney's  Heirs  v, 

Chaney's  AdnCr .. 36 

See,  also,  EXECUTORS  AND  ADMINISTRATORS. 

ESTOPPEL. 

1.  By  bond. — In  an  action  on  a  forfeited  forthcoming  or  replevy  bond, 
the  obligors  are  estopped  from  denying  the  defendant's  title  to 
the  property,  or  showing  that  it  was  not  subject  to  the  attach- 
ment.— Mitchell  v.  Ingram 395 

2.  En  pais  against  maker  of  note  from  setting  up  defenses  against  assignee. 
Where  the  maker  of  a  promissory  note,  in  response  to  an  inquiry 
by  one  who  is  about  to  purchase  it,  states  that  he  has  no  defense 
against  it,  this  does  not  preclude  him  from  setting  up  against  such 
purchaser  a  defense  subsequently  arising  out  ot  the  original  con- 
tract, e.  g.,  a  total  failure  of  consideration ;  but,  where  the  note  is 
purchased  by  the  assignee  on  the  faith  of  a  promise  by  the  maker 
to  pay  it,  the  latter  is  thereby  estopped  from  asserting  the  inva- 
lidity of  the  note  as  between  himself  and  the  payee,  either  on  the 
ground  of  fraud,  or  subsequent  failure  of  consideration,  and  will 

be  compelled  to  pay  the  assignee  at  all  events. — Cloud  v.  Whiting,    57 

3.  En  pais  against  administrator. — A  private  sale  by  an  administra- 
tor, iji  his  individual  capacity,  of  a  slave  belonging  to  his  intea- 
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tate's  estate, 'estops  the  administrator  from  afterwards  recovering 
the  slave,  but  does  not  divest  the  title  of  the  estate ;  and  if  the 
sale  is  perfected  by  delivery,  and  the  administrator  afterwards 
acquires  the  possession  under  a  new  contract  with  the  purchaser, 
he  is  estopped  from  setting  np  against  the  latter  the  illegality  of 
the  original  sale ;  consequently,  a  recovery  against  him  by  the 
purchaser,  in  an  action  founded  on  the  subsequent  contract,  does 
not  bar  the  title  qf  the  estate. — Bragg  v.  Massie's  Adm'r 89 

4.  Against  tenant  from  denying  landlord's  title.-^A.  tenant,  when  sued 
for  rent  under  au  express  contract,  is  estopped  from  denying  the 
title  of  his  landlord,  or  from  insisting  that,  under  section  '2129  of 
the  Code,  the  action  should  have  been  brought  in  the  name  of 
certain  infants,  to  whom  the  land  belonged,  and  whose  guardian 

"  the  plaintiff  was. — Griffith  v.  Parmley 393 

5.  Same. — A  tenant  is  estopped  from  denying  his  landlord's  title, 
without  first  surrendering  the  possession  under  the  tenancy;  and 
the  estoppel  equally  applies  to  his  wife,   living  with  him,   and 
occupyiug  simply  as  his  wife  under  the  tenancy,  and  to  any  third 
person  who  holds  under  him  or  his  wife. — Evssell  v.  Erwiris  Adni'r   44 

6.  Same. — If  land  is  given,  by  parol,  to  an  infant,  and  his   mother 
enters  into  the  possession,  under  an  agreement  with  the  grantor 
to  hold  it  for  the  infant,   the  technical  relation  of  landlord  and 
tenant  is  not  thereby  cteated  between  the  infant  and  his  mother ; 
yet  the  mother  is  estopped  from  denying  the  infant's  title,  on  the 
same  principle  which  applies  between  landlord  and  tenant. — S.  C.    44 

7.  By  judgment  in  ejectment. — Where  a  verdict  is  rendered,  by  con- 
sent, for  tne  plaintiff  in  ejectment,  for  the  several  lots  sued  for ; 
and  the  value  of  each  lot,  and  the  improvements  erected  thereon 
by  the  defendants,  is  separately  assessed  ;  and.  on  the  plaintiff's 
declining  to  pay  for  the   assessed  value  of  the  improvements,  a 
judgment  is  rendered,   requiring  each   defendant  to  pay  to  the 
plaintiff  the  assessed  value  of  his  lot,  and  declaring  that,  "on  the 
payment  of  the  said  sums  respectively,  the  defendants  shall  retain 
the  possession  of  the  premises,  free  and  discharged  from  recovery 
by  said  plaintiff,  and  from  all  claims  and  actions  whatever  for  the 
recovery  of  title  or  possession  of  said  premises,  and  from  all  such 
claims  by  them  and  all  claiming  under  them,  then  said  payment 
shall  be  a  bar,"-^such  judgment,  and  payment  made  according  to 
its  terms,  divests  the  plaintiff's  title  to  the  land,  as  between  the 
parties  to  the  suit  and  their  privies,  and  transfers  to  the  defend- 
ants such  title  as  will  support  an  ejectment;  and  a  tenant  who 
was  in  possession  of  a  part  of  the  premises,  and  was  served  with 
process  in  the  suit,  and  Avho  attorned  to  a  purchaser  from  hia 
landlord  pending  the  suit,   and  whose  new  landlord  was  made  a 
party  defendant  to  the  suit,  is  estopped,  as  against  his  new  laud- 
lord,  from  denying  the  effect  of  the  judgment. — Knox  v.  Easton..  345 

EVIDENCE . 

I   APMISSIBILITY,  AND  RELEVANCY. 

1.  Action  on  attachment  bond ;  defense  not  limited  to  ground  stated  in 
affidavit. — In  an  action  on  an  attachment  bond,  the  defense  is  cot 
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limited  to  proof  of  the  particular  facts  stated  in  the  affidavit  for 
the  attachment,  but  may  be  rested  on  the  existence  of  any  one  of 
the  several  grounds  which  authorize  the  issue  of  an  attachment. 
Lockhart  v.  Woods .' 631 

2.  Same  ;  proof  of  debtor1  s  pecuniary  condition, — Although  neither  in- 
debtedness, nor  pecuniary  embarrassment,  nor  even  insolvency,  on 
the  part  of  a  debtor,  can  justify  the  wrongful,  or  mitigate  the 
malicious  suing  out  of  an  attachment  against  him ;  yet,  in  an 
action  on  the  bond,  it  being  shown  in  defense  that,  at  the  time  the 
attachment  was  sued  out  against  him,  he  was  about  to  dispose  of 
his  slaves,  and  had  already  disposed  of  his  other  personal  prop- 
erty at  an  inadequate  price,  evidence  of  his  embarrassed  pecuni- 
ary condition  at  the  time  is  admissible,  because  pertinent  to  the 
question  of  the  bona  fides  of  the  conveyances. — S.  C 631 

3.  Same;  same. — In  such  case,  it  is  permissible  for  the  plaintiff  to 
rebut  the  evidence  as  to  his  pecuniary  embarrassment,  by  proof  of 
outstanding  accounts  due  to  him  as  a  physician ;  but,  where  such 
proof  is  made  by  his  own  books,  it  must  be  accompanied  with  evi-. 
deuce  showing  the  correctness  of  the  accounts  as  charged  ;  nor 
are  the  assessor's  books,  showins  the  amount  of  his  taxable  prop- 
erty as  assessed  that  year,  competent  evidence  for  him. — S.  C.....  631 

4.  Same  ;  proof  of  other  attachments. — The  defendant  may  show,  in 
defense  of  the  action,  as  tending  to  rebut  the  presumption  of 
malice,  tho  issue  of  another  attachment,  and  notice  thereof  to  him- 
self, the  day  before  his  own  attachment  was  sued  out ;  secus,  as  to 

an  attachment  of  which  he  had  no  notice.— &  C 631 

5.  Proof  of  agency. — As  a  general  rule,  the  fact  of  agency  must  be 
proved  by  other  evidence  than  the  acts  of  the  agent  himself, 
before  it  can  be  assumed  that  his  acts  are  binding  on  the  princi- 
pal ;  yet,  where  there  is  any  evidence  of  an  assent  on  the  part  of 
the  principal  to  the  acts  of  the  agent,  or  where  the  acts  themselves 
are  of  such  nature,  or  so  continuous,  as  to  furnish  a  reasonable 
ground  of  inference  that  they  must  have  been  known  to  the  princi- 
pal, and  that  he  would  not  have  permitted  the  agent  thus  to  act 
without  authority,  the  acts  themselves  are  admissible  evidence  to 
prove  the  agency. — Gimon  v.  Terrell * 208 

6.  Fraud  ;  rebutting  evidence. — Where  an  attachment  is  levied  on  a 
slave,  and  a  purchaser  from  the  defendant  in  attachment  brings 
trespass  against  the  plaintiff,  and  the  validity  of  the  sale  is  im- 
peached, the  plaintiff  may  show,  in  rebuttal  of  the  evidence  of 
fraud,  that  by  the  statute  laws  of  Mississippi,  where  the  vendor 
resided  at  the  time  of  the  sale,  one  slave  was  exempt  from  levy 
and  sale  under  legal  process  against  the  head  of  a  family. — Garner 

v.  Bridges , 276 

7.  Fraud  in  execution,  or  illegality  of  consideration  of  deed. — Plaintiffs 
claiming  title  to  the  laud  in  controversy  under  a  deed  of  gift  from 
defendant's  deceased  father,  which  defendant  sought  to  impeach 
on  the  grounds  of  non-delivery,  fraud  in  the  execution,  and  ille- 
gality of  consideration  ;  a  written  agreement  between  said  gran  tor 
and  plaintiffs'  mother,  an  unmarried  woman,  which  was  executed 
several  months  before  the  deed,  did  not  refer  to  the  property  con- 
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veyed  by  the  deed,  was  not  referred  to  in  the  deed,  and  simply  stipu- 
lated for  the  performance  by  plaintiffs'  mother  of  domestic  ser- 
vices for  said  grantor  during  his  life,  in  consideration  of  which  he 
promised  to  give  her  certain  personal  property  at  his  death,  and 
to  provide  board  until  that  time  for  her  and  her  said  children, — is, 
prima  facie,  irrelevant;  nor  is  it  admissible  in  connection  with 
parol  evidence,  which  is  offered  "for  the  purpose  of  showing  that 
said  deed  was  fraudulently  obtained,"  but  which  does  not  tend  to 
show  fraud  in  its  execution — Gregory  v.  Walker. 26 

8.  Probate  of  will ;  proof  of  mental  incapacity,  fraud,  or  undue  influ- 
ence.— Where  the  probate  of  a  will  is  contested,  on  the  grounds  of 
fraud,  undue  influence,  and  mental  incapacity  on  the  part  of  the 
testator,  it  is  permissible  to  inquire  whether  the  provisions  of 
the  will  are  just  and  reasonable,  and  consonant  with  the  state  of 
the  testator's  family  relations  ;  and  proof  of  the  value  of  his 
estate,  and  of  the  pecuniary  circumstances  of  those  relatives  who, 
in  case  of  intestacy,  would  be  his  heirs-at-law  and  distributees,  is 
admissible    evidence  as  bearing  on  this  question. — Fountain  v. 
Brown 72 

9.  Same. — In  such  case,  it  is  competent  for  the  contestants  to  prove 
that  the  testator  was  "diseased"  before  the  execution  of  the  sup- 
posed will.— S.  C 72 

10.  Same. — The  fact  that  the  testator  had  con  veyed  to  third  persons, 
before  the  execution  of  the  supposed  will,  some  of  the  property 
disposed  of  by  it,  is   competent  evidence  for  the  contestants,  as 
tending  to  show  the  failure  of  his  memory. — S.  C 72 

11.  Defamation  ;  proof  of  publication. — The  fact  that  the  cross-inter- 
rogatories to  a  witness,  which  contained  the  alleged  defamatory 
words,  signed  by  the  defendant,   and  in  his  handwriting,  were 
found  in  the  clerk's  office,  tends  to  show  a  publication  by  him,  and 
may  go  to  the  jury  as  evidence  of  publication. — Lawson  v.  Hicks  279 

12.  Relevancy  of  evidence  to  impeach  witness,  and  disprove  declaration 
of  party. — Where  a  witness  testifies  to  a  declaration  made  by  a 
party  in  conversation  with  him,  the  party  cannot  be  allowed,  for 
the  purpose  of  impeaching  the  witness,  and  rebutting  his  testi- 
mony, to  prove  by  another  witness,  who  had  known  him  inti- 
mately for  a  number  of  years,  that  he  had  never  made  any  such 
declaration  to  him. — S.  C. 279 

13.  Proof  of  negligence  by  overseer. — Defendant  having  adduced  evi- 
dence showing  that,  during  the  year  plaintiff  was  acting  as  over- 
seer on  his  plantation,  the  supply  of  corn  on  the  place  was  all  con- 
sumed by  June,  he  cannot  be  allowed  to  prove  that,  during  the 
next  year,  under  a  different  overseer,  the  number  of  persons,  stock, 
&c.,  being  the  same  as  in  the  preceding  year,  the  same  quantity 

of  corn  lasted  until  September. — Spiva  v.  Stapleton 172 

14.  Evidence  rebutting  proof  of  negligence. — In  such  case,  proof  of  the 
bad  quality  of  the  corn  on  the  place  when  plaintiff  took  charge  of 
it,  would  be  competent  evidence  for  him,  in  rebuttal :  but  proof 
of  the  bad  quality  of  the  corn  raised  in  the  neighborhood,  unac- 
companied with  proof  of  any  general  cause   affecting  the  crops 
of  that  neighborhood,  or  with  evidence  showing  that,  in  quality 
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of  soil  and  mode  of  cultivation,  defendant's  plantation  corre- 
sponded with  the  lands  in  the  neighborhood  generally,  is  too  remote 
and  uncertain  to  go  to  the  jury  for  that  purpose. — 8.  C 172 

15.  Negligent  treatment  of  slave ;  rebutting  evidence. — The  indictment 
having  been  found  in  May,   1860,  and  the  prosecution  having 
proved  that,  in  the  year  1859,  all  the  meat  on  the  defendant's  planta- 
tion was  consumed  by  midsummer,  and  that  afterwards  meat  was 
supplied  to  the  plantation  from  his  residence, — it  is  competent  for 
the  defendant  to  prove  that,  in  December,  1858,  (outside  of  the 
time  covered  by  the  indictment,)  a  specified  number  of  hogs  were 
killed  on  the  plantation,  the  meat  of  which  was  kept  there  for  the 
use  of  the  slaves.— Cheek v.  The  State 227 

16.  Proof  of  special  contract  with  physician. — In  an  action  to  recover 
for  the  value  of  medical  services  rendered  by  plaintiff  to  a  third 
person,  it  is  permissible  for  him  to  prove  that,  although  he  did 
not  begin,  he  continued  his  services  at  the  instance  and  request 
of  the  defendant ;  and,  for  this  purpose,  he  may  show  that,  when 
he  spoke  of  discontinuing  his  visits,  a  telegraphic  dispatch  and  a , 
letter  from  defendant,  requesting  that  all  necessary  attention  be 
bestowed  on  the  patient  at  his  expense,  were  shown  to  him  by  the 
person  who  had  received  them,  and  who  then  requested  him  to 
continue  his  attendance. —  White  v.  Hastin.. — 147 

17.  Same. — In  such  ease,  defendant's  dispatch  being  addressed  to  the 
infirmary  at  which  the  patient  was  confined,  bat  authorizing  the 
employment  of  persons  not  connected  with  the  infirmary  to  per- 
form necessary  services  for  the  patient,  the  fact  that  the  defend- 
ant has  paid  the  account  contracted  with  the  infirmary,  which  did 
not  embrace  the  plaintiffs  account,  is  irrelevant  and  inadmissible. 

8.  C 147 

18.  Redundant  evidence. — The  exclusion  of  evidence  which  is  offered 
to  prove  a  fact  that  has  been  already  proved,  and  is  not  denied  or 
controverted  by  the  opposite  party,  is,  at  most,  error  without 
injury. — Gregory  v.  Walker 26 

II.  ADMISSIONS;  CONFESSIONS;  DECLARATIONS;  RES  GESTJE:. 

19.  Admissions  against  interest, — The  declarations  of  a  person  who 
has  possession  of  a  slave,  in  disparagement  of  his  own  title,  are 
competent  evidence  against  him,  or  against  a  subsequent  pur- 
chaser or  sub-purchaser  from  him. — Arthur  v.  Gayle 259 

20.  Confessions  in  criminal  case. — Where  the  prisoner,  a  slave,  being 
tied,  and  about  to  be  whipped,  in  the  presence  of  his  master  and 
other  white  men,  was  asked  why  he  committed  the  offense  with 
which  he  was  charged,  and  was  told  that  his  punishment  would 
be  lighter  if  he  confessed  the  truth ;  a  repetition  of  the  confes- 
sion thus  obtained  is  not  competent  evidence  against  him,  when 
it  is  shown  to  have  been  made  on  the  next  day,  in  the  presence 
of  his  master,  in  reply  to  a  similar  question  by  the  officer  who 
had  arrested  him,  and  who  was. conveying  him  to  jail.— Joe  v. 
The  State 422 

21.  Agent's  declarations,  as  evidence  against  principal. — A  person  who 
employs  au  agent  to  seize  the  personal  property  of  another  with- 
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out  authority,  is  responsible  to  the  injured  party  equally  with, 
the  agent,  although  not  actually  present  when  the  trespass  was 
committed ;  and  the  acts  and  declarations  of  the  agent,  in  the 
performance  of  the  unlawful  service,  are  competent  evidence 
against  his  principal. — Saisler  v.  Springer 703 

22.  Grantor's  declarations,  as  against  grantee. — The  declarations  of 
the  grantor,  tending  to  impeach  the  validity  of  his  deed,  are  not 

»  admissible  evidence  against  the  grantee,  unless  shown  to  have 
been  made  before  the  execution  of  the  deed. — Gregory  v.  Walker,  26 

23.  Same,  for  grantee. — Where  two  slaves  are  given  by  a  father  to 
his  two  unmarried  daughters,  by  separate  gifts  made  at  one  and 
the  same  time,  his  declarations  at  the  time,  showing  a  delivery 
of  both  slaves,  are  competent  evidence  as  a  part  of  the  res  gestoe, 
in  a  controversy  respecting  one  of  the  gifts ;  and  the  subsequent 
acts  of  both  grantor  and  grantee,  showing  an  assertion  of  title 
to  the  slave  by  the  latter,  and  the  recognition  of  her  title  by  the 
former,  are  also  admissible  evidence. — Bragg  v.  Massie's  Adm'r,    89 

24.  Party's  declarations,  as  evidence  for  himself. — In  an  action  against 
an  administrator,  seeking  to  charge  him  individually  for  work 
and  labor  done  on  a  house  belonging  to  his  intestate's  estate,  of 
which  be  had  actual  possession  at  the  time  the  work  was  done; 
plaintiff  having  proved  that  defendant  superintended,  approved, 
and  accepted  the  work,  and  defendant  having  adduced  evidence 
of  a  contract  between  plaintiff  and  the  decedent  for  the  per- 
formance of  the  work,— plaintiff  cannot  be  allowed  to  prove 
that,  "  when  about  to  commence  the  work,  defendant  not  being 
present,"  he  said  to  a  witness  with  whom,  as  agent  of  the  dece- 
dent, he  had  made  the  former  contract,  "that  he  would  not  do 
the  work  under  the  former  contract,  but  looked  to  the  defendant 
individually  for  payment."— Gordon  v.  Clapp 357 

25.  Slave's  declarations. — The  declarations  of  the  slave,  for  whose 
conversion  the  action  is  brought  to  recover  damages,  are  not  ad- 
missible evidence  for  the  defendant,  unless  shown  to  be  a  part 
of  the  res  gestoe  connected  with  the  alleged  conversion. — Gimon 

v.  Baldwin ,. _ 60 

20.  Vendor's  declarations,  as  evidence  against  purchaser . — The  declara- 
tions of  the  vendor  of  a  slave,  made  several  months  before  the 
sale,  not  explanatory  of  his  possession  or  title,  and  not  made  in 
the  presence  of  the  purchaser,  are  not  competent  evidence 
against  the  purchaser.— Garner  v.  Bridges 276 

III.  BURDEN;  WEIGHT,  AND  SUFFICIENCY  OF  PROOF. 

27.  Note  given  as  collateral  security  ;  proof  of  part  payment  of  original 
debt. — In  an  action  on  a  note,  which  was  given  as  collateral  se- 
curity for  a  debt  on  which  the  defendant  was  not  bound,  proof 
of  the  levy  and  sale  of  property  under  execution  or  attachment 
against  the  original  debtor,  at  the  suit  of  the  plaintiff,  raises  the 
presumption  of  payment  pro  tanto,  and  casts  on  him  the  onus  of 
showing  that  the  money  was  taken  from  him  by  older  liens,  or  in 
some  other  way. — Butledge's  Adm'r  v.  Townsend,  Crane  Sf  Co 706 

28.  Delivery  of  deed. — The  testimony  of  the  subscribing  witness  to  a 
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deed,  to  the  effect  that,  immediately  after  its  execTition,  the 
grantor  handed  it  to  the  mother  of  the  grantees,  who  were  infants 
living  with  their  mother,  "and  told  her  to  keep  it,"  is,  at  least, 
sufficient  to  let  the  deed  go  to  the  jury ;  the  intention  of  the 
grantor,  that  it  should  or  should  not  be  considered  as  delivered, 
being  a  question  for  the  determination  of  the  jury,  under  proper 
instructions  from  the  court. — Gregory  v.  Walker : 26 

29.  Execution  of  deed. — Where  there  are  no  attesting  witnesses  to  a 
deed,  executed  by  the  grantor  in  an  official  character,  proof  of  his 
handwriting,  and  of  his  official  character  at  the  date  of  the  deed, 

is  sufficient  proof  of  its  execution. — Dillingham  r.  Brown 311 

30.  Execution  of  will. — Although  two  subscribing  witnesses  are  ne- 
cessary to  the  execution  of  a  will,  their  testimony  is  not  the 
only  evidence  by  which  the  due  execution  of  the  will  can  be 
established  ;  on  the  contrary,  any  defect  in  their  testimony  may 
be  supplied  by  that  of  the  person  who  wrote  the  will,  and  who 
was  present  when  it  was  signed  and  attested,  or  by  other  evi- 
dence aliunde. — Hall's  Heirs  v.  Hall's  Executors 131 

31.  Protest  of  foreign  bill  of  exchange. — In  an  action  on  a  foreign  bill 
of  exchange,  by  an  endorsee  against  his  endorser,  the  only  evi- 
dence of  protest  being  the  deposition  of  the  notary,  and  a  copy 
of  the  protest ;  which  copy,  though  appended  to  his  deposition 
as  an  exhibit,  does  not  appear  to  have  been  certified  or  authenti- 
cated otherwise  than  by  the  deposition, — the  court  is  not  au- 
thorized to  instruct  the  jury,  that  the  deposition  and  exhibit  "are, 
of  themselves,  sufficient  evidence  of  the  protest  of  the  bill." 
Stewart  v.  Russell 649 

32.  Physician's  license. — Under  section  975  of  the  Code,  a  medical 
license  is  competent  evidence,  without  proof  of  the  signatures 
attached  to  it. —  White  v.  Mastin - 147  . 

33.  Sufficiency  of  evidence  in  criminal  case. — A  charge,  instructing  the 
jury  "that  they  must  find  the  prisoner  not  guilty,  unless  the  evi- 
dence against  him  is  such  as  to  exclude  to  a  moral  certainty 
every  supposition  but  that  of  his  guilt,"  asserts  a  correct  legal 
proposition,  and  should  be  given  at  the  request  of  the  prisoner. 
Joe  v.  The  State 422 

IV.  OBJECTIONS. 

34.  General  objection. — A  general  objection  to  an  entire  question,  a 
part  of  which  calls  for  legal  evidence,  may  be  overruled  entirely. 
Fountain  V.  Brown 72 

35.  Offer  of  deposition  containing  both  legal  and  illegal  evidence. — When 
an  entire  deposition  is  offered  in  evidence,  the  court  is  not  bound 
to  separate  the  legal  from  the  illegal  evidence  which  it  contains, 
but  may  exclude  it  altogether. — Crutcher  v.  M.  $  C.  Railroad  Co.  579 

36.  Error  without  injury  in  admission  of  evidence,  prima  facie,  inadmis- 
sible.— The  admission  of  evidence  which,  when  offered,   is  prima 
facie  inadmissible,  is  cured  by   the  subsequent  introduction  of 
the  necessary  preliminary  proof. — Bell  v.  C  hambers 660 
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V.  OPINION. 

37.  Opinion  of  witness  as  expert. — A  person  who  has  served  in  the 
capacity  of  an  overseer  on  plantations  for  sixteen  months,  is  com- 
petent to  give  his  opinion,  as  an  expert,  in  reference  to  the  amount 
of  food  which  is  sufficient  for  a  plantation   slave. — Cheek  v.  The 
State * 227 

38.  Same. — In  an  action  to  recover  stipulated  wages  as  an  overseer, 
the  question  being  whether  plaintiff  performed  his  duty  as  an  over- 
seer, a  witness  who  frequently  saw  the  defendant's  plantation 
while  the  plaintiff  was  in  charge  of  it,  and  who  is  shown  to  have 
been  an  overseer  for  five  or  six  years,  may  state  that,  in  his  opin- 
ion, plaintiff  "managed  pretty  well." — Spivav.  Stapleton.. 171 

39.  Opinion  of  witness  on  question  of  sanity. — A  witness  who  was  long 
and  intimately  acquainted  with  the  testator,  may   state  his  opin- 
ion on  the  question  of  sanity  or  insanity,  in  connection  with  the 
facts  on  which  it  is  based. — Fountain  v.  Brown 72 

40.  To  what  witness  may  testify. — A  witness  cannot  testify  that  a  per- 
son  "  was    deranged  or    insane " ;    nor  that   "  her  insanity  be- 
came worse  because  of  the  conduct  "  of  her  husband  and  another 
woman  ;  nor  that  a  man  and  a  woman  "lived  in  adultery"  with 
each  other :  such  statements  are  mere  conclusions,  or  deductions 
from  facts,  and  not  the  facts  themselves. — Gregory  v.   Walker 26 

41.  Same. — A  witness  cannot  be  allowed  to  testify  that  a  person 
"was  insolvent,"  although  he  states  that  he   "  knows  the  fact  of 
his  own  personal  knowledge". — Nuckolls  v.  Pinkston. 615 

42.  Same. — A  witness  may  testify,  that  a  seizure  of  property  by  an 
officer,  without  lawful  authority,  "was  made  in  an  offensive  and 
insulting  manner." — Baisler  v.  Springer 703 

43.  Same. — A  witness  may  testify,  although  he  is  not  an  expert,  that 

a  person  was  "diseased." — Fountain  v.  Broicn j 72 

VI.  PAROL  AND  WRITTEN. 

44.  Admissiblity  of  parol,  to  change  absolute  deed  into  mortgage. — Pa- 
rol  evidence  is  not  admissible  at  law,  to   show  that  a  deed,   ab- 
solute  on   its  face,  was  intended  to  operate  only  as  a  mortgage. 
Bragg  v.  Hassle's  Adm'r ' 89 

45.  Same,  to  identify  attachment. — Where  there  is  an  immaterial  vari- 
ance in  the  description  of  the  attachment  in  the  replevy  bond, 
parol  evidence  is  admissible  to  explain  it,  and  to  identify  the  at- 
tachment.— Mitchell  v.  Ingram 395 

VII.  PARTIES. 

46.  Examination  of  defendant  as  witness  for  co-defendant. — A  defend- 
ant, against  whom  there  is  no  evidence  after  the  plaintiff  has  closed, 
may  be  examined  as  a  witness  for  his  co-defendant  (Code,  §  2288) ; 
but  the  testimony  of  such  defendant  is  not  be    considered  by  the 
jury,  either  for  or  against  himself. — Hurter  $•  Hill  r.  Buford 243 

47.  Same. — Where  two  persons  are  sued   as  late  partners,  for  the 
price  of  goods  sold  and  delivered  to  one  of  them,  and   a  judgment 
by  default  is  taken  against  the  one  to  whom  the  goods  were  sold 
and  delivered,  he  is  a  competent  witness  for  his  co-defendant,  to 
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disprove  the  alleged  partnership,  though  he  cannot  be  compelled 
to  testify  against-his  consent ;  and  -where  the  bill  of  exceptions 
shows  that  he  was  excluded  on  the  plaintift's  motion,  and  does  not 
show  that  he  objected  to  testifying,  the  appellate  court  cannot 
presume  that  he  was  excluded  on  account  of  his  own  unwilling- 
ness to  testify. — Aicardi  v.  Strang,  Murray  $•  Co 326 

48.  Same,  against  co-defendant. — When  one  of  several  defendants  is 
examined  as  a  witness  against  his  co-defendants,  (Code,  $  2289,) 
this  does  not  make  him  a  general  witness  in  the  cause,  nor  au- 
thorize his  co-defendants  to  cross-examine  him  as  to  any  matter 
not  called  out  by  his  direct  examination. — Bell  v.  Chambers 660 

49.  Proof  of  demand  by  plaintiff's  own  oath. — The  ruling  of  the  pri- 
mary court,  in  holding  the  plaintiff  to  be  a  competent  witness  for 
himself,  in  an  action  against  an  administrator,  (Code,  $  2313,)  is, 
at  most,  error  without  injury,   when  the  record  shows  that  he 
only  testified  to  a  demand  under  twenty  dollars,  as  authorized  by 
section  2779. — Denting' s  Adm'r   v.  Hamil 686 

50.  Same;  remission  by  plaintiff  of  part  of  demand  sued  for. — In  an  ac- 
tion on  an  open  account,  commenced  in  a  justice's  court,  and  re- 
moved by  appeal  to  the   circuit  court,  the  plaintiff  may,  by  a 
practice  long  sanctioned  in  this  State,  remit  the  excess  of  his  de- 
njand  over  twenty  dollars,  and  thereby  render  himself  a  competent 
witness  for  himself  under  section  2779  of  the  Code. — S.  C ,.  686 

VIII.  PRIMARY  AND  SECONDARY. 

51.  Secondary  evidence  of  deed. — The  existence  and  loss  of  a  deed,  ex- 
ecuted in  another  State,  having  been  proved  by  the  admissions  of 
the  defendant's  vendor;  and  also  her  declarations,  to  the  effect 
that.after  the  loss  of  the  original,   she  had  procured  a  copy  of 
the  deed,  and  had  it  recorded  here, — a  transcript  from  the  record, 
properly  certified,  is  admissible  evidence. — Arthur  v.  Gayle .  259 

52.  Proof  of  execution  of  will. — Although  two  subscribing  witnesses 
are  necessary  to  the  execution  of  a  will,   their  testimony  is   not 
the  only  evidence  by  which  the  execution  of  the  will  can  be  es- 
tablished, on  the  contrary,  any  defect  in  their  testimony  may  be 
supplied  by  that  of  the  person  who  wrote  the  will,  and  who  was 
present  when  it  was  signed  and  attested,  or  by  other  evidence 

all  mi  t  h: — Hall's  Heirs  v.  Hall's  Executors 13  J 

IX.  VARIANCE. 

53.  Description  of  attachment  in  bond. — The  omission  of  seventy-four 
cents,  in  describing  the  attachment  in  the  replevy  bond,  is  an  im- 
material variance,  which  is  susceptible  of  explanation  by  parol 
evidence  of  identity. — Mitchell  v.  Ingram , 395 

54.  Action  for  damages  by  purchaser. — In  an  action  by  the  purchaser, 
to  recover  damages  for  a  misrepresentation  of  the  boundary  lines 
by  the  vendor,  in  falsely  stating  that  a  mill  and  mill-pond  were 
included  in  the  tract,  he  cannot  be  allowed  to  prove  what  would 
have  been  the  value  of  the  land  if  the  pond  had  been  on  a  part  of 
the  tract  different  from  that  on  which,  according  to  the  averment 

of  the  complaint,  it  was  represented  to  be. — Foster  v.  Kennedy,  359 
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1 .  Amendment— On  motion  to  supersede  and  quash  an  execution,  the 
court  may  allow  the  execution  to  be  amended,  by  striking  out  the 
name  of  one  of  the  defendants,  so  as  to  make  it  conform  to  the 
judgment  on  which  it  was  issued. — Goodman  $•  Mitchell  v.  Walker  142 

2.  Lien. — An  execution,  regularly  continued  from  term  to  term,  is  a 
lieu  on  the  personal  property  of  the  defendant  within  the  county, 
(Code,  §  2456,)  from  the  time  it  is  first  placed  in  the  hands  of  the 
sheriff. — King  r.  Kenan 63 

3.  Satisfaction. — A  sale  of  property  by  the  sheriff,  under  the  levy  of 
an  execution,  is,  pro  tanto,  a  satisfaction  of  the  execution. — Rut- 
ledge's  Adni'r  r.  Townsend,  Crane  $•  Co 706 

4.  Application  of  money. — At  common  law,  if  several  executions  or 
attachments,  having  equal  liens,  were  levied  on  the  same  prop- 
erty, and  the  proceeds  of  sale  were  not  sufficient  to  pay  all  the 
debts  in  full,  the  funds  were  divided  equally  among  the  several 
claims,  irrespective  of  their  amount ;  and  if  the  sum  thus  distri- 
buted to  any  one  creditor  was  more  than  sufficient  to  satisfy  his 
debt  in  full,  the  surplus  was  equally  apportioned  among  the  other 
creditors.— -S.  C w , ...706 

5.  Payment  to  sheriff  after  exptration  of  term  of  office. — A  sheriff  has 
no  authority,  after  he  has  gone  out  of  office,  to  receive  payment  of 
an  execution  which  he  has  returned;  yet,  if  he  receives  the  money* 
and  pays  it  over  to  the  plaintiff's  attorney,  by  whom  it  is  accepted 
as  a  payment,  the  payment  is  good,  and  the  execution  thereby 
discharged. — Dubberly  v.  Black's  Adni'r 193 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Validity  of  grant  of  administration. — A  grant  of  administration 
as  in  case  of  intestacy,  where  the  decedent  left  a  nuncupative  will, 
which  has  been  duly  admitted  to  probate,  is  voidable  and  revoca- 
ble.— Jennings  r.  Moses 402 

2.  Averment  of  appointment  and  right  to  sue  as  administrator. — Held, 
that  the  notice  in  this  case  showed  with  sufficient  certainty  the 
plaintiff's  appointment  as  administrator,  and  that  the  cause  of 
action  appertained  to  him  in  his  representative  capacity. — Dub- 
berly v.  Black's  Adm'rf 193 

3.  Foreign  executor  ;  right  of  action  by. — Where  a  decedent  dies  in 
another  State,  and  letters  testamentary,  or  of  administration  on 
his  estate,  are  there  granted  by  the  proper  tribunal,  the  statute  of 
limitations  of  this  State  begins  to  run  against  his  estate  from  the 
time  of  such  appointment,  although  such  foreign  administrator 
may  have  never  had  his  letters  recorded  here,  as  authorized  by 
the  act  of  1821  —BelVs  Adm'r  r.  Nickols 678 

4.  Same  ;  same. — On  the  death  of  the  sole  or  surviving  trustee  of  an 
express  trust,  where  the  common  law  prevails,  the  title  to  the 
trust  property  descends  to  his  heirs  or  personal  representatives; 
but,  this  rule  of  the  common  law  having  been  changed  by  statute 
in  this  State,  the  foreign  executor  or  administrator  would  have  no 
right,  by  virtue  of  his  appointment,  to  maintain  a  suit  here  to 
enforce  payment  of  a  debt  due  to  the  trust  out  of  assets  belong- 
ing to  the  debtor. — McDougald's  Adm'r  v.  Carey 320 
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5.  Private  sale  by  administrator. — A  private  sale  by  an  administrator, 
in  his  individual  capacity,  of  a  slave  belonging  to  bis  intestate's 
estate,  estops  the  administrator  from  afterwards  recovering  the 
slave,  but  does  not  divest  the  title  of  the  estate ;  and  if  the  sale  is 
perfected  bv  delivery,  and  the  administrator  afterwards  acquires 
the  possession  under  a  new  contract  with  the  purchaser,  he  is 
estopped  from  setting  up  against  the  latter  the  illegality  of  the 
original  sale  ;  consequently,  a  recovery  against  him  by  the  pur- 
chaser, in  an  action  founded  on  the  subsequent  contract,  does  not 
bar  the  title  of  the  estate. — Bragg  v.  Massie's  Adm'r 89 

6.  Unauthorized  sale  of  personalty  by  administrator. — A  sale  of  personal 
property  by  an  administrator,  without  an  order  of  court,  or  under 
an  order  which  is  void  for  want  of  jurisdiction  in  the  court,  is  abso- 
lutely void,  and  will  not  support  an  action  against  the  purchaser 

to  recover  the  agreed  price. — Scene's  Adm'r  v.  Collenberger  <$•  Co...  647 

7.  What  are  assets  in  hands  of  husband  as  executor. — Where  the  wife 
devises  to  her  husband,  in  absolute  right,  her  interest  in  a  planta- 
tion on  which  their  slaves  are  worked  in  common  ;  and  bequeaths 
all  the  residue  of  her  property  to  him,  in  trust,  after  the  payment 
of  her  debts,  for  her  children ;  the  husband  is  chargeable,  on  set- 
tlement of  his  accounts  as  her  executor,  with  the  hire  of  her 
slaves  during  the  time  he  retains  possession  of  them  after  her 
death. — Martin  v.  Foster's  Executor 689 

8.  Payment  by  husband  of  debts  contracted  by  wife  dum  sola. — Under 
thef provision s  of  the  Code,  the  husband  is  not  entitled,  on  settle- 
ment of  his  accounts  as  executor  of  his  deceased  wife,  to  a  credit 
for  debts  contracted  by  the  wife  dum  sola,  and  paid  by  him  during 
the  coverture,  but  not  shown  to  have  been  paid  at  the  instance  or 
request  of  the  wife  ;  secus,  as  to  such  payments  made  by  him  after 

he  had  qualified  as  her  executor. — S.  C 689 

9.  Power  and  duty  of  executor,  under  will,  in  supporting  and  educating 
minor  children. — Where  the  testator  directed  his  estate  to  be  kept 
together,  and  his  slaves  to  be  hired  out  by  his  executor,  until  his 
youngest  child  attained  full  age  or  married,  when  the  slaves  were 
to  be  sold  for  general  distribution   among  all  his  children  ;  be- 
queathed to  each  child  a  pecuniary  legacy,  to  be  paid  as  they 
severally  arrived  at  full  age  or  married;  set  apart  the  hire  of  the 
slaves,  with  the  proceeds  of  the  sale  of  certain  real  estate  directed 
to  be  sold,  as  a  fund  for  the  payment  of  the  legacies  ;  and  added, 
"It  is  my  wish,  that  my  minor  children  be  educated  and  supported 
out  of  the  same  fund  that  their  legacies  are  to  be  raised  out  of," 
held,  that  the  executor,  although  he  was  not  appointed  guardian 
of  the  minor  children,  was  authorized  todisburse  from  the  proper 
fund  whatever  might  be  necessary  for  their  support  and  education. 
Smith  v.  Kennard's  Executor 695 

10.  Liability  for  interest. — An  executor  will  not  be  charged  with  com- 
pound interest,  on  the  final  settlement  of  his  accounts  in  equity, 
unless  it  appears  that  he  has  been  guilty  of  such  gross  neglect  in 
the  execution  of  the  trust  as  to  be  evidence  of  a  corrupt  inten- 
tion.—S.  C. 695 
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11.  Compensation. — To  deprive  an  executor  of  all  right  to  compensa- 
tion, it  must  appear  that  he  has  been  guilty  of  gross  negligence, 

or  willful  default,  resulting  in  injury  to  the  estate. — S.  C, 695 

12.  Solicitor's  fees,  and  costs.  —  In  this  case,  (hill  filed  l>y  legatees 
against  executor,  for  recovery  of  legacies,  account  and  settlement,) 
it  appearing  that  the  protracted  litigation  was  caused  hy  the 
equal  fault  of  both  parties,  one-half  of  the  executor's  counsel 
fees,  and  one  half  of  the  costs,  were  imposed  upon  the  executor 
individually,  and  the  other  half  ordered  to  be  paid  out  of  the  trust 
fund.— S.  C. 695 

FORCIBLE  ENTRY,  AND  UNLAWFUL  DETAINER. 

1.  Sufficiency  of  complaint;  averment  of  possession. — An   averment 
that  the  plaintiff  was  "  lawfully  and  peaceably  possessed  of  a 
leasehold  interest  or  estate  in  the  following  premises,"  is  not  a 
sufficient  averment  of  actual  possession. — Tmcnsend  v.  Van  Aspen,  572 

2.  Same  ;  averment  of  entry  and  detainer. — An  averment  that  the  de- 
fendant "forcibly  and  unlawfully  entered  upon  said  premises,  and 
now,  although   he  has  been   notified,    in  writing  to  quit  said 
premises,  still  forcibly  detains  the  same,  and  unlawfully  refuses 

to  quit,"  though  fuller  than  necessary,  is  substantially  good. —  S.  C.  572 

3.  Same;  description  of  premises. — "  The  following  premises,  situated 
in  the  city  of  Mobile,   and  known  and  described  as  follows :  all 
that  certain  piece,  parcel,  or  lot  of  land,  known  as  No.  268  of  the 
Orange  Grove  tract,  situated  on  the  corner  of  Jackson  and  Lips- 
comb  streets,  in  the  city  of  Mobile," — is  a  sufficient  description  of 
the  premises  in  controversy- — S.  C. " 572 

4.  Recovery  by  plaintiff  after  expiration  of  lease. — Since  the  question 
of  title  is  not    in  issue  in     action  of   forcible  entry    and    de- 
tainer, (Code,  §  2859,)  the  fact  that  the  plaintiff's  lease,  under 
which  he  was  in  possession  at  the  time  of  the  defendant's  entry, 
has  expired  before  the  trial,  is  no  bar  to  a  recovery  by  him. — S.  C.,  572 

FRAUD. 

1.  What  constitutes  fraud  by  vendor. — ro  constitute  a  fraud  on  the 
part  of  the  vendor,  in  misrepresenting  the  location  of  the  bound- 
dary  lines  of  the  land  and  the  capacity  and  quality  of  mills  situate 
on  the  lands,  it  is  not  necessary  that  the  representations  should 
be  known  by  him  to  be  false,  nor  that  they  should  be  made  under 
circumstances  manifesting  a  recklessness  of  truth  on  his  part. 
Foster  v.  Kennedy's  Adm'r 359 

2.  Same. — A  representation  by  the  vendor,  as  to  the  location  of  the 
boundary  lines  of  the  land,  or  as  to  the  capacity  and  qualities  of 
a  mill  situated  thereon,  cannot  be  declared,  as  matter  of  law,  the 
statement  of  an  opinion  ;  but  it  is  a  question  for  the  jury  to  decide, 
whether  it  is  the  statement  of  an  opinion  or  a  fact. — S.  C. 359 

3.  Same. — A  statement  by  the  vendor,  made  pending  the  negotia- 
tions between  him  and  the  purchaser,  to  the  effect  that  his  wife, 
if  she  survived  him,  would  only  be  entitled  to  dower  in  the  lands 
ol  which  he  died  seized  and  possessed,  and  not  in  lands  sold  and 

49 
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conveyed  by  him  during  the  coverture,  is  a  misrepresentation  as 
to  a  matter  of  law,  and  does  uot  constitute  a  fraud. — Martin  v. 
•Wharion 637 

FRAUDS,  STATUTE  OF. 

1.  Contract  for  sale  of  land,  $~c. — A  promise  by  the  vendor,  made 
pending  the  negotiations  between  him  and  the  purchaser,  to  pro- 
cure a  relinquishmeut  of  his  wife's  right  to  dower  in  the  lands,  is 
within  the  statute  of  frauds  (Code,  §  1551.) — Martin  u.  Wharton..  637 

fc.  Contracts  required  to  be  in  writing  ;  averment  of. — lu  pleading^or  de 
daring  on  a  contract  which  is  required  to  be  in  writing,  (Code, 
$  1551.)  it  is  not  necessary  to  aver  that  it  was  reduced  to  wri- 
ting.—S.  C 637 

3.  What  is  general  assignment. — A  deed,  by  which  a  debtor  conveys  to 
a  trustee,  for  the  benefit  of  certain  sjjecified  creditors,  substan- 
tially all  the  property  he  holds  subject  to  legal  process  ic  this 
State,  is  a  general  assignment,  (Code,  §  1556r)  and  enures  to  the 
benefit  of  all  his  creditors  equally. — Longmire  v.  Goode  fy  Ulrick.  518 

4.  Validity  .of  assignment  for  benefit  of  .creditors  ;  assent  of  beneficia- . 
ries. — An  assignment,  by  which  a  debtor  conveys  to  a  trustee,  for 
the  benefit  of  all  his  creditors  equally,  all  his  property,  real  and 
personal:  and  which  authorizes  the  trustee  "to  sell  and  dispose  of 
the  said  real  and  personal  estate,  and  to  collect  the  said  chosesin 
action,  using  a  reasonable  discretion  as  to  the  times  and  modes  of 
selling  and  disposing  of  said  estate,  as  it  respects  making  sales  for 
cash  or  on  credit,  at  public  auction  or  private  contract,  and  with 
the  right  to  compound  for  the  said  choses  in  action,  taking  a  part 
of  the  whole,  when  he  shall  deem  it  expedient  so  to  do," — is  not 
vitiated  by  the  general  description  of  the  property  conveyed,  nor 
by  the  failure  to  specify  the  names  of  the  creditors,  nor  by  the  dis- 
cretion given  to  the  trustee  as  to  the  terms  and  mode  of  sale  ;  nor 
is  the  assent  of  the  creditors  necessary  to  uphold  the  assignment 
against  the  liens  of  subsequent  attachments. — England  fy  Lee  v. 
Reynolds,  Devoe  fy  Cox 370 

6.  Validity  of  deed  of  trust  for  benefit  of  creditors. — A  deed  of  trust 
executed  by  an  insolvent  debtor,  to  his  mercantile  partner  as 
trustee,  who  is  cognizant  of  his  pecuniary  circumstances,  for  the 
purpose  of  securing  a  debt  due  to  the  trustee's  Avife,  arising  from 
the  investment  of  moneys  belonging  to  her  separate  estate  in  the 
partnership  business,  and  the  use  of  tlje  partnership  assets  by  the 
grantor  in  payment  of  his  individual  debts;  which  conveys  the 
grantor's  residence  and  household  servants,  together  with  his  in- 
terest in  the  partnership  assets,  after  paying  the  partnership 
debts,  then  due,  or  afterwards  created ;  postpones  the  law-day  for 
more  than  three  years;  authorizes  the  retention  of  possession  by 
the  grantor,  and  the  continuation  of  the  partnership  business, 
until  the  trust  is  closed  according  to  its  terms  ;  and  directs  the 
trustee  to  settle  up  the  partnership  business,  if  any  of  the  gran- 
tor's creditors  should  attempt  to  subject  his  interest  therein  to 
the  payment  of  his  debts,  and  to  close  the  trust  if  default  was 
made  by  the  grantor  iu  the  annual  payment  of  interest  on  the 
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secured  debt, — is  fraudulent  and  void  as  against  creditors. — Code, 
$  1550, — King  v.  Kenan 63 

6.  Validity  of  voluntary  conveyance  as  against  creditors. — A  voluntary 
conveyance  by  a  husband  to  his  wife,  if  free  from  fraud,  actual 
or  constructive,  will  sometimes  be  upheld  in  equity,  as  against 
subsequent  creditors  of  the  husband  ;  but  proof  of  an  intent  to 
hinder  and  defraud  his  creditors,  will  avoid  the  deed,  and  render 
the  property  subject  to  subsequent  debts. — Williams  v.  Avery, 115 

7.  Validity  of  mortgage. — The  case  of  WalthaWs  Executors  v.  Rives, 
Battle  $  Co.,  (34  Ala.  91,)  as  to  the  validity  of  a  mortgage  given  to 
indemnify  a  surety,  re-affirmed. — Rives,  Battle  fy  Co.  v.  WalthaWs 
Executors .• 329 

GARNISHMENT. 

1.  Lien. — A  judgment  creditor,  who  sues  out  process  of  garnish- 
ment against  the  judgment  debtor  of  his  debtor,  acquires  a  lien 
by  the  service  of  the  garnishment,  which  will  prevail  over  an 
equitable  set-off  afterwards  acquired  by  the  garnishee  against  the 
judgment. —  Warfield  v.  Campbell 527 

2.  Liability  of  trustee  as  garnishee. — Where  the  answer  of  a  garnishee 
states,  that  he  is  the  trustee  in  a  deed  of  trust  executed  by  the 
defendant, — the  validity  of  which  is  not  assailed  for  fraud,  and 
which  provides  for  the  conversion  of  the  assets  into  money,  the 
payment  of  certain  preferred  creditors,  and  the  distribution  of  the 
residue  among  all  the  other  creditors  equally ;  that  he  has  paid 
the  preferred  debts,  and  that  the  balance  remaining  in  his  hands 
is  not  sufficient  to  satisfy  in  full  the  unpreferred  debts, — no  judg- 
ment can  be   rendered  against  him  on  the  answer,  although  he 
does  not  .specify  the  names  of  any  of  thejunpaid  creditors. — Light- 
foot  v.  Rupert  $•  MeClelland 666 

GIFT. 

1.  Remainder  by  paro I  gift. — In  this  State,  a  remainder  in  personal 
property  cannot  be  created  by  parol  gift. — Ragsdale  v.  Norwood,    21 

GUARDIAN  AND  WARD. 

,-       .    .     .    V  i         r?K',>V      '          -*,'•  -      i       ' 

1.  Marriage  of  female  guardian. — The  marriage  of  a  woman,  who 
has  been  appointed  and  qualified  as  guardian  of  her  infant  chil- 
dren by  a  former  husband,  has  the  effect  of  joining  her  husband 
with  her  in  the  guardianship. — Martin  v.  Foster's  Executor 688 

2.  Charge  for  board  of  ward  allowable  to  guardian,  but  not  as  executor. 
There  is  no  principle  of  law,  which  denies  to  the  husband,  who, 
by  marriage,  became  guardian  jointly  with  his  wife  of  her  infant 
children  by  a  former  husband,  the  right  to  charge  his  wards  a 
reasonable  sum  for  their  board  ;  but  he  cannot  claim  a  credit  for 
their  board  or  tuition,  on  settlement  of  his  accounts  as  executor 

of  his  deceased  wife's  will. — S.  C - 688 

HABEAS  CORPUS. 
See  CRIMINAL  LAW,  17. 

CONSTITUTIONAL  LAW,  2,  3,  4. 
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1.  Husband's  marital  rights  in  and  to  wife's  personalty. — Prior  to  the 
passage  of  the  laws  securing  to  married  women  their  separate 
estates,  the  husband's  marital  rights  attached  to  a  slave  given  to 
his  wife,  while  unmarried,  hy  her  father,  unless  the  terms  of  the 
gift  secured  the  property  to  the  separate  use  of  the  daughter ; 
and  on  a  subsequent  exchange  of  the  slave  for  another,  during  the 
coverture,  by  and  with  the  assent  of  the  husband,  his  marital 
rights  equally  attached  to  the  slave  obtained  by  the  exchange. 
Bragg  v.  Massifs  Adm'r 89 

2.  Same. — The  possession  of  one  tenaut  in  common  being  the  posses- 
sion of  both,  the  husband's  marital  rights  attach  to  slaves  which 
are  in  the  possession  of  a  person  who  is  a  tenant  in  common  with 
his  wife. —  Williams  v.  Avery...* 115 

3.  Same. — At  common  law,  if  personal  property  was  given  to  the 
wife  during  coverture,  without  words  creating  in  her  a  separate 
estate,  and  passed  into  the  possession  of  the  husband,  his  marital 
rights  thereby  attached  ;  and  no  subsequent  declarations  on  his 
part,  disclaiming  title  in  himself,  and  acknowledging  that  the 
property'belonged  to  his  wife,  could  divest  his  title  at  law,  so  as 
to  enable  the  wife  to  defeat  an  action  by  his  personal  representa- 
tive ;  but,  if  the  husband  disclaimed  all  title  to  the  property  be- 
fore the  title  vested  in  him,  and  elected  to  receive  and  hold  the 
property  merely  as  trustee  for  the  wife,  and  died  while  so  holding 
the  possession,  his  personal  representative  could  not  recover  the 
property  from  the  surviving  wife,  even  though  such  disclaimer 
and  election  on  his  part  were  founded  in  ignorance  or  mistake  as 
to  his  legal  rights ;  and  in  case  of  such  original  disclaimer  and 
election    by  the   husband,  his   subsequent   declarations,  assert- 
ing title  in  himself,  and  the  payment  of  taxes  on  the  property  as 
his  own,  though  they  are  circumstances  to  which  the  jury  may 
look  in  determining  his  intention  in  reference  to  the  property,  did 
not,  as  matter  of  law,  operate  a  change  of  the  title  from  the  wife 

to  himself. — Machen's  Executor  v.  Machen 364 

4.  Separate  estate  of  wife  ;  how  created. — In  a  deed  of  gift  to  an  un- 
married woman,  a  provision  declaring  that,  ''should  she  hereafter 
marry,  the  said  property  is  not  to  be  subject  to  the  debts  of  her 
hnsband,"  does  not  create  a  separate  estate  in  the  donee. — Lewis  v. 
Elrod 17 

5.  Same  ;  same. — A  conveyance  of  a  slave  to  "R.  W.,  wife  of  "W.  W., 
and  her  bodily  heirs,  to  their  exclusive  use,  benefit,  and  behoof," 
creates  a  separate  estate  in  E.  W.,  to  the  exclusion  of  the  marital 
rights  of  her  husband. —  Williams  v.  A  very 115 

6.  Same;  same. — It  is  settled  in  this  State,  that  a  valid  gift  of  per- 
sonal property,  to  the  separate  use  of  a  married  woman,  may  be 
made  orally. — Machen's  Executor  v.  Machen 364 

7.  Same  ;  how  conveyed  or  charged. — The  separate  estate  of  a  married 
woman,  held  under  the  provisions  of  the  Code,  can  only  be  con- 
veyed by  her  and  her  husband  jointly,  by  instrument  of  writing 
attested  by  two  wit o esses,  (§  1987,)  and  cannot  be  subjected  in 
equity  to  the  payment  of  her  debts  or  contracts ;  and,  by  virtue 
of  section  1997,  the  same  principle  applies  to  property  held  by  her 
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under  the  acts  of  1848  and  1850,  where  the  debt  or  contract  has 
been  incurred  or  entered  into  since  the  17th  January,  1853,  when, 
the  Code  became  operative. —  Warfield  v.  Earesies  and  Wife 518 

8.  Same,  under  chancery  decree;  in  whom  legal  title  vests. — Where  the 
future  earnings  of  a  married  woman  are  settled  on  a  trustee  for 
her  separate  use,  by  a  decree  in  chancery  rendered  under  the  4th 
section  of  the  act  of  January  31,  1846,  and  she  afterwards  pur- 
chases a  slave  with  her  separate  earnings,  the  legal  title  vests  in 
the  trustee  to  whom  the  vendor's  bill  of  sale  purports  to  convey 
it  for  her  separate  use,  and  not  in  the  trustee  named  in  the  decree. 
Nuckolls  v.  Pinkston 615 

9.  Acknowledgment  of  deed  by  married  woman. — The  case  of  BoyTcin  v. 
Eain,  (28  Ala.  332,)  as  to  the  sufficiency  of  the  acknowledgment 
of  a  deed  by  a  married  woman  under  the  act  of  1803,  (Clay's  Di- 
gest, ]55,  §  27,)  re-affirmed. — Ala.  Life  Insurance  $•  Trust  Co,  v. 
Boylcin 510 

10.  Payment  by  husband  of  debts  contracted  by  wife  dum  sola. — Under 
the  provisions  of  the  Code,  the  husband  is  not  entitled,  on  settle- 
ment of  his  accounts  as  executor  of  his  deceased  wife,  to  a  credit 
for  debts  contracted  by  the  wife  dum  sola,  and  paid  by  him  during 
the  coverture,  but  not  shown  to  have  been  paid  at  the  instance  or 
request  of  the  wife ;  secus,  as  to  such  payments  made  by  him  after 

he  had  qualified  as  her  executor.— Martin  v.  Foster's  Executor 688 

11.  What  are  assets  in  hands  of  husband  as  executors — Where  the  wife 
devises  to  her  husband,  in  absolute  right,  her  interest  in  a  planta- 
tion on  which  their  slaves  are  worked  in  common ;  and  bequeaths 
all  the  residue  of  her  property  to  him,  in  trust,  after  the  payment 
of  her  debts,  for  her  children ;  the  husband  is  chargeable,  on  set- 
tlement of  his  accounts  as  her  executor,  with  the  hire  of  her 
slaves  during  the  time  he  retains  possession  of  them  after  her 
death.— 8.C 688 

12.  Marriage  of  female  guardian. — The  marriage  of  a  woman  who 
has  been  appointed  and  qualified  as   guardian  of  her  infant 
children  by  a  former  husband,  has  the  effect  of  joining  her  hus- 
band with  her  in  the  guardianship. — S.  C 688 

13.  When  wife  may  come  into  equity. — A  married  woman  cannot 
come  into  equity,  to  protect  her  interest  in  slaves,  which,  she 
claims  under  a  verbal  gift,  against  subsequent  execution  credit- 
ors of  the  grantor ;  nor  where  she  claims  under  a  deed   of  gift, 
and  shows  by  her  bill  that  the  trustee,  to  whom  the  legal  title 
was  conveyed  for  her  use,  has  interposed  a  claim  at  law. — Kirlc- 
sey  v.  Stewart  $•  Lucius 692 

INDIAN    EESERVATIONS. 

1.  Approved  contract  of  sale. — A  transfer  by  a  Creek  Indian  of  his 
reservation  under  the  treaty  of  1832,  approved  by  the  president 
of  the  United  States,  confers  on  the  transferree  such  title  as 
will  support  an  ejectment;  and  where  the  grantees  are  a  part- 
nership, each  partner  may  maintain  a  separate  action  for  his  un- 
divided interest. — Tarver  v.  Smith 135 

Also,  Dillinghamv.  Brown 311 


774 INDEX. 

INDIAN  RESERVATIONS— CONTINUED. 

2.  Assignment  of  approved  contract. — An  assignment,  not  under  seal, 
of  an  approved  contract  for  the  sale  and  purchase  of  an  Indian  re- 
servation, although  it  does  not  convey  to  the  assignee  the  title 
conferred  by  the  approved  contract,  is  nevertheless  sufficient  to 
authorize  the  issue  of  a  patent  to  him ;  and  the  validity  of  a  pat- 
ent, subsequently  issued  to  the  assignee,  is  not  affected  by  the 
fact  that  the  assignment  was  not  under  seal. — S.  C 135,  311 

INDICTMENT. 
See  CRIMINAL  LAW,  7,8. 

INJUNCTION. 
See  BONDS,  6,  7,  8. 

CEULKCERY,  4,  5,  6,  7. 

INSOLVENT  ESTATES. 

1.  What  is  sufficient  filing  of  claim. — The  verification  of  a  claim 
against  an  insolvent  estate  is  not  filed  within  the  meaning  of  the 
statute,  (Code,  $  1847,)  when  it  is  merely  placed  by  the  creditor's 
attorney  in  the  probate  judge's  office,  in  the  box  appropriated  to 
such  papers,  without  the  knowledge  of  the  judge  or  his  clerk,  and 
without  calling  the  attention  of  either  of  them  to  it  until  after  the 
expiration  of  the  nine  months  prescribed  by  the  statute  for  the 
filing  of  claims. — Phillips,  Goldsby  $•  Sieving  v.  Jteene's  Adm'r 24& 

2.  Verification  of  claim. — An  affidavit,  made  by  an  agent,  who  states 
that  "he  knows  the  within  claim  is  just,  true;  and  unpaid,"  is  a 
sufficient  verification  of  a  claim  against  an  insolvent  estate  (Code, 
$  1847);  but,  if  the   affidavit  describes  the  claim   as  ""charged, 
against  the  estate  of  Jesse  B.  deceased,"  instead  of  Benjamin   Y. 
B.,  it  will  npt  support  a  decree  allowing  the  claim. — Scene's  Adm'r 

v.  Colleriberger  $•  Co 647 

INTEREST. 
See  CHANCERY,  16. 

EXECUTORS  AND  ADMINISTATORS,  10. 

JOINT  TENANTS,  AND  TENANTS  IN  COMMON. 

1.  Action  between. — If  one  tenant  in  common  of-  a  remainder  in 
slaves,  during  the  existence  of  the  particular  estate,  obtains  pos- 
session of  the  slaves,  and  sells  and  conveys  them  as. his  absolute 
property,  his  co-tenant  may  maintain  a  special  action  on  the  case 
against  him. — Arthur    v.  Gayle T ^ 259 

2.  Possession. — The  possession  of  one  tenant  in  common  is,  in  law, 
the  possession  of  both. — Williams  v.  Avery ,. 115 

JUDGMENTS. 

1.  Conclusiveness. — A  judgment  in  an  action  of  trespass  to  try 
titles,  which  recites  that  the  defendant  has  voluntarily  aban- 
doned the  possession  of  the  land,  with  all  claim  of  title  thereto; 
that  the  plaintiff  has  taken  possession;  and  that  thereupon 
came  a  jury*  who  assessed  the  plaintiff's  damages;  and  by  which 
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it  is  considered  by  the  court,  that  the  plaintiff  recover  of  the  de- 
fendant the  damages  so  assessed, — does  not  preclude  the  defend- 
ant, in  a  subsequent  chancery  suit  to  redeem  the  land,  institu- 
ted by  him  as  an  assignee  of  the  equity  of  redemption,  from  in-" 
sistiug  that  the  recovery  was  based  on  a  mortgage  to  a  partner- 
ship, of  which  the  plaintiff  was  a  member,  and  that  the  mort- 
gagees are  therefore  fcaargeable  with  the  amount  received  by  the 
plaintiff  under  the  judgment.-^J5rtr*on,  Meade  $•  Co.  v.  Paulling,  292 

2.  Same. — Where  the  plaintiff  consents  of  record,  on  motion  for  a 
new  trial  by  the  defendant,  that  the  verdict  may  be  reduced  to 
a  specified  sum,  for  which  a  judgment  is  thereupon  rendered  in 
his  favor;  and  the  judgment  further  recites,   ''that  this  agree- 
ment between  the  parties  is  made  and  entered  into  as  a  compro-  . 
mise  and  final  settlement  of  the  matters  and  things  in  contro- 
versy in  this  suit," — the  defendant  is  not  thereby  precluded,  in  a 
subsequent  chancery  suit,  instituted  by  him  as  an  assignee  of 
the  equity  of  redemption,  against  the   plaintiff  as  mortgagee, 
from  insisting  that  the  amount  paid  by  him  under  the  judgment 
shall  be  credited  on  the  mortgage  debt. — S.  C.... 292 

3.  Same. — Where    a    verdict    is   rendered,    by  consent,    for    the 
plaintiff   in    ejectment,    for    the    several    lots  sued    for;    and   ,. 
the    value    of    each   lot,    and    of    the    improvements    erected 
thereon    by    the   defendants,    is   separately   assessed ;    and,  on 
the  plaintiff's  declining  to  pay  for  the  assessed  value  of  the 
improvements,    a   judgment   is   rendered,   requiring  each    de- 
fendant to  pay  to  the  plaintiff  the    assessed    value    of    hia 
lot,  and  declaring  that,  "on  the  payment  of  the  said  sums  re-> 
spectively,  the  defendants   shall  retain  the  possession  of  the 
premises,  free  and  discharged  from  recovery  by  said  plaintiff, 
and  from  all  claims  and  actions  whatever  for  the  recovery  of 
title  or  possession  of  said  premises,  and  from  all  such  claims  by 
them  and  all  claiming  under  them,  then  said  payment  shall  be  a 
bar," — such  judgment,  and  payment  made  according  to  its  terms, 
divests  the  plaintiff's  title  to  the  land,  as  between  the  parties  to 
the  suit  and  their  privies,  and  transfers  to  the  defendants  such 
title  as  will  support  an  ejectment ;  and  a  tenant  who  was  in 
possession  of  a  part  of  the  premises,  and  was  served  with  pro- 
cess in  the  suit,  and  who  attorned  to  a  purchaser  from  his  land- 
lord pending  the  suit,  and  whose  new  landlord  was  made  a 
party  defendant  to  the  suit,  is  estopped,  as  against  his  new  land- 
lord, from  denying  the  effect  of  the  judgment. — Knox  v.  Easton,  345 

4.  Same. — A  judgment  at  law  in  favor  of  the  plaintiff,  in  an  action 
by  a  riparian  proprietor  to  recover  damages  for  an  unauthorized 
diversion  of  water  from  the  stream,  is  not  conclusive  evidence 
in  his  favor,  in  a  chancery  suit  instituted  by  him  against  the  de- 
fendant to  restrain  a  diversion  of  the  water,  unless  the  identity 
of  the  cause  of  action  in  the  two  suits  is  shown. — Potter's  Execu- 
tors v.  Burden 651 

5.  When  judgment  final  may  be  rendered  without  jury. — In  an  action 
on  an  open  account  for  goods  sold  and  delivered,  and  to  recover 
money  paid  by  plaintiff  for  defendant,  the  court  is  not  authorized 
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to  render  judgment  final  by  default,  or  nil  dicit,  without  the  in- 
tervention of  a  jury. — Porter  v.  Burleson  $•  Davis 343 

6.  Payment  to  clerk. — A  clerk  has  no  authority,  before  judgment, 
to'receive  payment  of  the  plaintiff's  debt ;  yet,  if  he  receives  the 
money  from  defendant  before  judgment,  retains  it  in  his  hands 
until  after  judgment,  and  then  manifests,  by  some  plain  and 
unequivocal  act,  his  intention  to  hold  it  in  W»  official  capacity 
as  clerk,  the  payment  is  good,  and  the  judgment  thereby  dis- 
charged.— Governor  v.  Read ., 252 

JURISDICTION. 

1.  Of  probate  court,  to  order  sale  for  partition. — Where  slaves  are  be- 
queathed by  a  testator  to  his  daughter,    "for  the  use  of  said 
daughter  and  her  children,"  the  probate  court  has  no  jurisdiction 
under  the  act  approved  February  5,  1856,  (Session  Acts,  1855-6, 
p.  20,)  to  order  a  sale  of  the  slaves  for  partition,  on  the  applica- 
tion of  the  guardian  of  the  children. — Wimberly  v.  Wimberly 40 

2.  Of  ywobaie  judge,  to  revise  proceedings  of  magistrate  under  peace- 
warrant. — A  probate  judge  has  no  jurisdiction,  on  habeas  corpus 
or  otherwise,  to  revise  an  order  made  by  a  justice  of  the  peace, 
requiring  a  party  to  give  security  to  keep  the  peace,  and  direct- 
ing his  imprisonment  until   such  security   is  given ;  the  only 
mode  of  revising  the  action  of  the  justice,  is  by  an  appeal  to  the 
circuit  court  under  section  3351  of  the  Code. — Coburn,  Ex  parte,  237 

3.  Of  register  in  chancery,  sitting  for  probate  judge.— ^When  the  pro- 
bate judge  is  incompetent  to  preside  in  the  matter  of  the  pro- 
bate of  a  will,  (Code,  §§  560,  J910-12,)  the  proceedings  are  not 
required  to  be  instituted  in  the  probate  court,  and  thence  trans- 
ferred to  the  register  in  chancery,  but  may  be  commenced  before 
the  register;  nor  is  it  necessary,  in  such  case,  that  the  petition, 
propounding  the  will  for  probate,  should  show  the  incompetency 
of  the  probate  judge,  when  his  incompetency  is  otherwise  shown 
by  the  record, — as  by  a  recital  in  the  minute-entry  that  the  con- 
testant is  his  mother.in-law. — Hooks  v.  Burnett's  Executor -  -  607 

4.  Of  special  supreme  court. — When  two  of  the  judges    of  the 
supreme  court  are  incompetent  to  sit  in  a  cause,  and  the  remain- 
ing judge,  being  of  opinion  that  the  judgment  of  the  court  be- 
low ought  to  be  reversed,  certifies  the  facts  to  the  governor  for 
the  appointment  of  a  special  court?  (Code,  §  573,)  and  then  goes 
out  of  office,  before  the  cause  is  decided  by  the  special  court, — 
the  authority  of  such  special  court  is  at  an  end ;  and  if  the  suc- 
ceeding judge  is  competent  to  sit  in  the  cause,  it  must  be  heard 
before  him  ;  and  if  he  is  of  opinion  that  the  judgment  should  be 
affirmed,  his  judgment  is  of  the  same  force  and  effect  as  if  it 
were  the  judgment  of  a  majority  of  the  supreme  court. — Good- 
man $•  Mitchell  v.  Walker 142 

5.  Of  justice  of  the  peace  in  criminal  cases. — A  justice  of  the  peace 
has   no    authority,    under   our    statutes,    to  issue   a   warrant 
for  the  arrest  of  a  person  in  his  county,  on  an  affidavit  charging 
him  with  the  commission  of  a  criminal  offense  in  another  county  j 
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such  warrant,  therefore,  and  all  proceedings  had  {under  it,  are 

absolutely  void. — Woodall  v.  McMillan 622 

See,  also,  CONSTITUTIONAL  LAW,  2,  3,  4. 

JURORS  AND  JURY. 

1.  Competency  of  juror. — An  assault  with  intent  to  commit  murder 
is  "an  -offense  of  the  same  character"  as  murder,  within  the 
meaning  of  the  statute  (Code,  §  3583)  denning  the  grounds  of 
challenge  to  jurors  in  criminal  cases. — Crockett  v.  The  State 387 

2.  Waiver  of  jury  trial. — In  a  summary  proceeding  against  a  sheriff, 
for  failing  to  make  the  money  on  a  fi.  fa.,  if  the  defendant  makes 
default,  it  is  the  duty  of  the  court  to  render  judgment  on  the 
evidence,  (Code,  §  2599,)  without  the  intervention  of  a  jury. — 
Andrews  v.  Keep 315 

3.  When  judgment  final  may  le  rendered  without  jury. — In  an  action 
on  an  open  account  for  goods  sold  and  delivered,  and  to  recover 
money  paid  by  plaintiff  for  defendant,  the  court  is  not  author- 
ized to  render  judgment  final  by  default,  or  nil  dicit,  without  the 

intervention  of  a  jury. — Porter  v.  Burleson  $•  Davis 343 

See,  also,  CHARGE  OP  COURT. 

JUSTICE  OF  THE  PEACE. 

1.  Criminal  jurisdiction. — A  justice  of  the  peace  has  no  authority, 
under  our  statutes,  to  issue  a  warrant  for  the  arrest  of  a  person 
in  his  county,  on  ah  affidavit  charging  him  with  the  commission 
of  a  criminal  offense  in  another  county ;  such  warrant,  therefore, 
and  all  proceedings  had  under  it,  are  absolutely  void. —  Woodall 

v.  McMillan 622 

2.  Proof  of  demand  ty  plaintiff1 8  own  oath. — The  ruling  of  the  pri- 
mary court,  in  holding  the  plaintiff  to  be  a  competent  witness  for 
himself,  in  an  action  against  an  administrator,  (Code,  §  2313,)  is, 
at  most,  error  without  injury,  when  the  record  shows  that  he 
only  testified  to  a  demand  under  twenty  dollars,  as  authorized  by 
section  2779. — Deming's  Adm'r  v.  Ramil 686 

3.  Same  ;  remission  ly  plaintiff  of  part  of  demand  sued  for. — In  an  ac- 
tion on  an  open  account,  commenced  in  a  justice's  court,  and  re- 
moved by  appeal  to  the  circuit  court,  the  plaintiff  may,  by  a 
practice  long  sanctioned  in  this  State,  remit  the  excess  of  his  de- 
mand over  twenty  dollars,  and  thereby  render  himself  a  competent 
witness  for  himself  under  section  2779  of  the  Code. — S.  C 686 

LANDLORD  AND  TENANT. 

1.  What  creates  relation  ;  estoppel  en  pais. — If  land  is  given,  by  parol, 
to  an  infant,  and  his  mother  enters  into  the  possession,  under 
an  agreement  with  the  grantor  to  hold  it  for  the  infant,  the  tech- 
nical relation  of  landlord  and  tenant  is  not  thereby  created  be- 
tween the  infant  and  his  mother ;  yet  the  mother  is  estopped  from 
denying  the  infant's  title,   on  the  same  principle  which  applies 
between  landlord  and  tenant. — Russell  v.  Encin's  Adm'r 44 

2.  Atiornment  to  stranger;  adverse  possession. — An.   attornment   by 
a  tenant  to  a  stranger,  who  claims  to  own  the  land,  although  it 
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may  be  ineffectual  to  create  the  relation  of  landlord  and  tenant 
between  them,  because  of  an  estoppel  against  the  tenant  in  favor 
of  the  landlord  under  whom  he  entered,  nevertheless  destroys  the 
adVerse  character  of  his  possession  as  against  such  claimant. — S.  C.  44 

3.  Same. — As  against  all  persons  except  the  mortgagee  and  those 
claiming  under  him,  the  mortgagor  is  considered  the  owner  of 
the  land,  so  long  as  he  remains  in  possession  ;  and  if  the  mort- 
gagee does  not  disturb  the  possession  of  the  mortgagor's  tenant, 
nor  otherwise  assert  his  rights  under  the  mortgage,  an  attornment 
by  the  tenant  to  a  subsequent  purchaser  from  the  mortgagor  is 
valid  and  effectual  as  between  themselves. — Knox  v.  Easton, 345 

4.  Estoppel  against  tenant  from  denying  landlord's  title. — A  tenant 
is  estopped  from  denying  big  landlord's  title,  without  first  sur- 
rendering the  possession  under  the  tenancy ;  and  the  estoppel 
equally  applies  to  his  wife,  living  with  him,  and  occupying  simply 
as  his  wife  under  the  tenancy,  and  to  any  third  person  who  holds 
under  him  or  his  wife. — Russell  v.  Erwin's  Adm'r 44 

5.  Same. — A  tenant,  when  sued  for  rent  under  an  express  contract, 
is  estopped   from  denying  the  title  of  his  landlord,  or  from  in- 
sisting that,  under  section  2129  of  the  Code,  the  action  should 
have  been  brought  in  the  name  of  certain  infants,  to  whom  the 
land  belonged,  and  whose  guardian  the  plaintiff  was. — Griffith 

v.  Parmley 393 

LEGACY  AND  DEVISE. 

1.  Bequests  to  charity  held  valid. — An  executory  bequest  of  money  to 
"Pilgrims'  Best  Association,"  "to  be  loaned  out  by  commissioners 
to  be  appointed  by  said  association,  and  the  interest  to  be  equally 
divided   annually    between    the    ministers    having    charge    of 
churches  in  said  association :"  and  a  similar  bequest  to  "  Vienna 
and  Cochran's  Mill  Beat,''  to  be  received  and  loaned  out  by  three 
commissioners  elected  by  the  people  of  the  beats,  the  interest  to 
be  collected  annually,  "  and  applied  by  said  commissioners  to  the 
education  and  tuition  of  all  the  pauper  and  poor  children  of  said 
beats  whose  parents  are  not  able  to  support  them," — are  both 
valid,  and  will  be  upheld  in  equity. —  Williams  v.  Pearson. 299 

2.  Bequest  to  daughter  "  and  begotten  heir  or  heirs  of  her  body,"  with 
executory  bequest  over  to  charity. — Where  the  testator,  after  giving 
several   specific  legacies,  by  the  sixth  clause  of  his  will,  be- 
queathed ''  the  residue"  of  his  property,  which  was  described  as 
consisting  of  a  tract  of  band  and  certain  slaves,  to  his  daughter, 
"  and  the  begotten  heir  or  heirs  of  her  body ;"  then  directed 
"  the  balance"  of  his  estate  to  be  sold,  and  the  proceeds  of  sale, 
after  payment  of  his  debts,  to  go  to  his  daughter ;  and,  by  the 
seventh  clause,  directed  that,  "if  she  should  die  without  a  sur- 
viving heir  or  heirs  of  her  body,"  "  all  her  property"  should  be 
sold,   "  and  all  her  estate  be  equally  divided  into  two  parts," 
which  he  bequeathed  to  valid  charities, — held,  that  -the  execu- 
tory bequests  included  the  corpus  of  all  the  property  given  to 
the  daughter  by  the  sixth  clause,  but  did  not  include  the  rents, 


INDEX. 779 

LEGACY  AND  DEVISE— CONTINUED. 

income,  and  profits  of  the  estate,  remaining  undisposed  of  at  her 
death,  since  they  vested  in  the  daughter  absolutely. — S.  C 299 

3.  Bequest  to  children  and  "  heirs  of  their  body"  with  executory  devise 
over. — Where  a  testator  devises  and  bequeaths  property,  real  and 
personal,  to  each  of  his  children;  declaring,  in  a  subsequent 
clause,  "  all  of  the  above  property  is  given  and  bequeathed  to 
my  children  and  the  heirs  of  their  body,  and  for  thgir  proper 
benefit  and  use,  and  not  to  be  disposed  of  by  the  husbands  of  my 
said  daughters,  and  to  revert  to  my  family  in  all  cases  where  my 
children  may  die  without  issue";  and  adding,  "this  item  is 
merely  intended  to  entail  the  property  given  to  my  sons,  as  far 
as  can  be  done  consistently  with  the  laws  of  the  country," — an 
absolute  estate  is  thereby  vested  in  a  son  who  survives  the  tes- 
tator, and  then  dies  leaving  children,  and  such  children  take 
nothing  under  the  will. — Goldsby  v.  Goldsby's  Adni'r 404 

4.  Bequest  to  grand-son,  with  limitation  over  on  his  death  without  wife 
or  child. — Where  a  testator  bequeathed  to  his  grand-son  certain, 
slaves,  a  specified  sum  of  money,  and  a  quantity  of  old  sterling 
plate,  and  added  to  the  bequest  these  words,  "  But,  if  said  grand- 
son should  die,  leaving  a  wife,  but  no  child,  nor  the  descend- 
ants of  any  child,  in  that  case  it  is  my  will,  that  his  wife  shall 
take  the  interest  in  the  estate  devised  to  him  by  me,  to  which 
the  laws  of  Alabama  would  entitle  her  if  he  were  seized  and 
possessed  of  the  same  in  fee-simple,  and  the  balance   of  said 
estate  I  will  to  be  divided  equally  between  my  three  eldest  sons 
or  their  families," — held,  that  the  absolute  interest  in  the  prop- 
erty vested  in  the  grand-son,  subject  to  be  divested  by  the  hap- 
pening of  the  specified  contingency;  and  that  on  his  death,  leav- 
ing neither  wife,  child,  nor  descendant,  the  title  passed  to  his 
administrator,  and  the  testator's  three  eldest  sons  took  nothing. 
Sherrod  v.  Sherrod's  Adm'r 537 

5.  Abatement  of  specific  and  residuary  legacies. — An  executor,  who  is 
also  residuary  leg-a tee jinder  the  will,  cannot  maintain  a  bill  in 
equity  against  the  specific  legatees,  for  an  abatement   of  their 
legacies,  on  account  of  expenses  incurred  by  him  after  paying 
their  legacies  in  full,  when  it  it  appears  that  he  has  received,  as 
residuary  legatee,  more  than  the  entire  amount  of  the  expenses 
so  incurred,  and  that  he  voluntarily  paid  the-  specific  legacies 
without  requiring!  refunding  bonds  from  the  legatees. — White  v. 
Easters J 154 

6.  Marshalling  assets  among  legatees.— -Where  the  expenses  of  support- 
ing and  educating  minor  children  are  charged  exclusively  upon 
a  specific  ftmd^upon  which  certain  pecuniary  legacies  are  charged, 
but  the  latter  are  not  limited  to  that  specific  fund,  a  court  of 
equity  will,  if  necessary,  BO   marshal  the  securities  as  to  give  to 
the  former  charge  a  priority  of  payment  out  of  the  specific  fund. 
Smith  v.  Kennard's  Executor 695 

LIBEL  AND  SLANDEE. 

1.   When  action  lies  for  words  used  in  judicial  proceeding. — Words,  spo- 
ken or  written,  in  the  course  of  a  judicial  proceeding,  by  the  court, 
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the  parties,  or  the  counsel,  if  relevant,  will  not  support  an  action 
for  defamation ;  nor  when  irrelevant,  if  the  speaker  or  writer  be- 
lieved that  they  were  relevant,  and  had  reasonable  or  probable 
cause  so  to  believe ;  nor  in  any  case,  without  proof  of  actual 
malice. — Lawson  v.  Hicks 279 

2.  Averment  of  want  of  probable  cause. — An  averment  that  the  al- 
leged defamatory  words  were  irrelevant,    and  were  used  "  with- 
out justifiable  cause  or  excuse,"  is  not  equivalent  to  an  allegation 

of  the  want  of  probable  or  reasonable  cause. — S.  C 279 

3.  What  is  available  defense  under  general  issue. — Where  the  alleged 
defamatory  words  were  contained  in  cross-interrogatories  pro- 
pounded to  a  witness  in  a  former  suit  between  the  parties,  it  is  a 
good  defense  under  the  general  issue,  that  the  defendant  pro- 
pounded the  interrogatories  for  the  purpose  of  laying  a  predicate 
to  impeach  the  witness,  and  honestly  believed  that  he  had  the 
right  so  to  do.— S.  C 279 

4.  Proof  of  publication. — In  such  case,  the  fact  that  the  cross-interro- 
gatories to  a  witness,  which  contained  the  alleged  defamatory 
words,  signed  by  the  defendant,  and  in  his  handwriting,  were 
found  in  the  clerk's  effice,  tends  to  show  a  publication  by  him, 
and  may  go  to  the  jury  as  evidence  of  publication.-— £.  C 279 

5.  Proof  of  relevancy. — The  mere  fact  that  a  deposition,  taken  on  in- 
terrogatories and  cross-interrogatories,  was  read  in  evidence  on 
the  trial,  does  not  justify  the  conclusion,  as  matter  of  law.  that 
the  cross-interrogatories  called  for  relevant  matter. — 5.  C 279 

LIEN. 

1.  Of  attachment  and  mortgage. — Where  an  attachment  is  levied  on 
mortgaged  property  before  the  mortgage  is  left  with  the  proper 
officer  for  registration,  its  lien  is  superior  to  that  of  the  mortgage. 
Hardaway  v.  Semmes 657 

2.  Of  attorney. — An  attorn ey-at-law  has  alien  on  a  judgment  or  de- 
cree recovered  for  his  client,  to  the  extent  of  his  fees  for  services 
rendered  in  the  cause,  which  will  prevail  over  an  equitable  set-off 
afterwards  acquired  by  the  defendant. —  Warfield  v.  Campbell 527 

3.  Of  execution. — An   execution,  regularly   continued  from  term  to 
"  term,  is  a  lieu  on  the  personal  property  of  the  defendant   within 

the  county,  (Code,  §  24T>6,)  from  the  time  it  is  first  placed  in  the 
hands  of  the  sheriff. — King  v.  Kenan 63 

4.  Of  garnishment  — A  judgment  creditor,  who  sues  out  process  of 
garnishment  against  the  judgment  debtor  ot  his  debtor,  acquires 
a  lien  by  the  service  of  the  garnishment,  which  will  prevail  over 
an  equitable  set-off  afterwards  acquired  by  the  garnishee  against 
the  judgment. — Warfieldv.  Campbell 527 

5.  On  steamboats  and  vessels. — The  statute  giving  a  lien  on  steam- 
boats and  other  vessels,  for  work  done  or  materials  supplied,  and 
for  the  wages  of  the  officers,  laborers,  and   crew,  (Code,  §  2692,) 
makes  no  distinction  between  the  two  classes  of  creditors. .. Mc- 

Clurev.  Steamboat  James  Dellett...  .  336 
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1.  Against  whom  statute  runs. — Although  the  statute  of  limitations 
does  not  run  against  the  United  States,  it  runs   against  any  pri- 
vate individual  who  holds  such  a  legal  title  as,  without  a  patent, 
•will  support  an  ejectment. — Dillingham  v.  Brown 311 

2.  Same.— The  act  of  1843,  (Clay's  Digest,  329,  §  93,)  which  prescribes 
ten  years  as  the  limitation  to  actions  for  the  recovery  of  lands, 
does  not  apply  to  actions  by  the  State,  since  the  State  is  neither 
expressly  named,  nor  clearly  intended  to  be  included  in  its  provis- 
ions; but  this  principle  does  not  extend  to  a  suit  brought  in  the 
name  of  the  State,  for  the  use  of  a  particular  township,  to  recover 
lands  which  constituted  a  part  of  the  sixteenth  section. — Miller 

v.  The  State 600 

3.  When  statute  begins  to  run  against  decedent's  estate. — Where  a  dece- 
dent dies  in  another  State,  and  letters  testamentary  or  of  admin- 
istration on  his  estate  are  there  granted  by  the  proper  tribunal, 
the  statute  of  limitations  of  this  State  begins  to  run  against  his 
estate  from  the  time  of  such  appointment,  although  such  foreign 
administrator  may  have  never  had  his  letters  recorded  here,  as 
authorized  by  the  act  of  1821.    (Clay's  Digest,  227,  §  31.)— Bell's 
Adm'r  v.  Nichols 678 

4.  Limitation  of  action  on  covenants  in  lease. — Under  the  law  which 
was  offeree  before  the  adoption  of  the  Code,  (Clay's  Digest,327, 
§  81.)  sixteen  years  was  the  limitation  of  an  action  to  recover 
the  rent  reserved  by  a  lease  under  seal ;  and  where  the  cause  of 
action  accrued  before  the  Code  went  into  operation,  that  statute 
applies,  by  virtue  of  the  act  approved  February  15,  1854. — Session 
Acts  1853-4.  p.  71.— Cage  $  Salter  v.  Phillips 382 

5.  Limitation  of    criminal  prosecution. — An   indictment  for  selling 
liquor  to  a  slave,  "  whose  name  and  whose  owner  are  unknown  to 
the  jurors,"  although  fatally  defective  on  demurrer,  contains  a 
sufficient  description  of  the  offense  charged  to  iiphold  a    recogni- 
zance, based  thereon,  for  the  appearance  of  the  defendant  at  the 
next  term  to  answer  a  new  indictment ;  and  if  a  new  indictment 
is  found  at  the  next    term,  although   after  the  lapse  of  twelve 
months  from  the  commission  of  the  offense,  (Code,  §§  3374,3376,) 
the  statute  of  limitations  is  no  bar.  to  the  prosecution. — Foster  v. 

The  State 425 

See,  also,  ADVERSE  POSSESSION. 

LUNATICS. 

1.  Inquisition  to  be  hadbefore  prolate  judge. — Under  the  provisions  of 
the  Code  (§§  2750-53,)  an  inquisition  of  lunacy  must  be  tried  be- 
fore the  probate  judge,  who  must  preside  at  the  trial,  administer 
the  oath  to  the  jurors,  and  receive  their  verdict  when  rendered :  if 
the  trial  is  had  before  the  sheriff,  in  the  absence  of  the  probate 
judge,  the  proceedings  are  coram  non  judice  and  void. — Laughing- 
house  v.  Laughinghouse — *"' 

MAESHALLING  ASSETS. 
See  CHANCERY,  8,  9. 
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MORTGAGE. 

1.  Absolute  deed  held  mortgage. — A  deed,  absolute  on  its  face,  "which 
is  shown  to  have  been  intended  to  secure  an  antecedent  debt,  and 
to  have  been  accompanied  with  a  parol  agreement  that,  on  the 
payment  of  the  debt  within  a  reasonable  time,  the  land  should  be 
conveyed  to  the  grantor,  will  be  treated  in  equity  as  a  mortgage. 
Wells  v.Morrmo 125 

2.  Absolute  bill  of  sale  and  defeasance  together  construed  as  mortgage. 
A  bill  of  sale  for  a  slave,  which  is  absolute  on  its  face,  and  which 
recites  the  payment  of  a  consideration  much  less  than  the  real 
value  of  the  slave ;  and  a  defeasance  executed  by  the  purchaser 
on  the  same  day,  by  which  he  agrees  to  recouvey  the  slave  at  the 
end  of  the  year,  provided  he  should  then  be  alive,  and  provided 
the  vendor  should  pay  him  the  amount  of  a  debt  then  existing, 
and  any  other  debt  which  he  might  contract  during  the  year, — 
construed  together,  constitute  a  mortgage. — Davis  v.  Hubbard 185 

3.  Difference  "between  mortgage  and  conditional  sale. — A  conveyance,  in 
the  usual  form  of  a  deed  of  bargain  and  sale,  which  recited  as  its 
consideration  the  present  payment  of  $600  by  the  grantee  (P.;  to 
the  grantor  (M.),  and  contained  the  usual  covenants  of  warranty, 
with  a  stipulation  added  in  these  words :  "Now  it  is  agreed  be- 
tween the  parties,  and  is  hereby  made  a  part  of  this  obligation, 
that  if  the  said  M.  pay,  or  cause  to  be  paid  unto  the  said  P.,  on  or 
before  the  1  st  day  of  January  next,  the  sum  of  $600,  which  amount 
the  said  P.  this  day  paid  to  him  in  consideration  of  the  above 
purchase,  then  this  obligation  to  be  void,  else  to  remain  in  full  force 
and  effect,'1 — held  a" mortgage,  and  not  a  conditional  sale,  on  proof 
that  it  was  executed  for  tlie  purpose  of  indemnify  ing  the  grantee 
against  liability  on  certain  notes  executed  by  him  for  the  accom- 
modation of  the-grantor,  to  be  discounted  by  a  third  person  for  the 
benefit  of  the  grantor,  and  amounting  in  the  aggregate  to  the  sum 
specified  as  th«  consideration  of  the  deed. — Pearson  v,  Seay 643 

4.  Itegistration  of  mortgage ;  respective  Hens  of  mortgage  and  attach- 
ment.—-The  statute  which  declares  mortgages  of  personal  property 
inoperative,  as  against  creditors  and  purchasers  without,  notice, 
until  recorded,  (Code,  §  1291,)  applies  to  a  mortgage  in  another 
State,  between  parties  who  are  non-residents  of  this  State,  if  the 
property  has  a  fixed  situs  here  at  the  time  ;  and  if  an  attachment 
is  levied  on  the  property  before  the  mortgage  is  left  in  the  proper 
office  for  registration,  its  lien  is  superior  to  that  of  the  mortgage. 
Hardaway  v.  Semmes ,... 657 

.5.  When  mortgage  is  purchase  for  valuable  consideration  without  notice. 
A  mortgage,  taken  to  secure  the  payment  of  a  debt  contemporane- 
ously contracted,  constitutes  the  mortgagee  a  purchaser  for  valu- 
able consideration,  who  will  be  protected  in  equity  against  an  out- 
standing vendor's  lien  of  which  he  had  no  notice ;  sccus,  where 
the  mortgage  is  taken  to  secure  the  payment  of  a  pre-existing 
debt ;  and  where  a  part  of  the  secured  debt  is  contemporaneously 
contracted,  and  the  residue  is  pre-existing,  he  will  be  protected 
only  to  the  extent  of  the  new  debt. —  Wells  v.  Morrow 125 

6.  Validity  of  mortgage. — The  case  of  Walthall's  Executors  v.  Rives, 
Battle  $•  Co.,  (34  Ala.  91,)  as  to  the  validity  of  a  mortgage  given  to 
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indemnify  a  surety,  re-affirmed. — Rives,  Battle  $  Co.  v.  WalihaWs 
Executors 329 

7.  Assignment  and  extinguishment  of  mortgage. — A  creditor  may  buy 
in  an  outstanding  mortgage  on  his  debtor's  property,  take  an 
assignment  of  it  to  himself,  and  have  it  foreclosed  for  his  benefit ; 
but,  if  he  simply  pays  the  mortgage  debt,  and  takes  from  the 
debtor  another  mortgage  on  the  property,  the  former  mortgage  ia 
thereby  extinguished ;  and  a  court  of  equity  will  not  establish 
and  enforce  it  for  his  benefit,  as  against  purchasers  at  execution 
sale  against  the  mortgagor,  after  the  second  mortgage  has  been 
declared  fraudulent  and  void  as  to  other  creditors. —  Wiley,  Banks 
#Co.  v.Soyd.. 625 

«.  Reformation  of  mortgage;  notice  of  mistake. — To  authorize  the  re- 
formation of  a  mortgage,  as  against  a  purchaser  at  execution  sale 
against  the  .mortgagor,  so  as  to  make  it  include  a  slave  whose 
name  was  omitted  by  mistake,  notice  of  the  mistake  before  or  at 
the  sale  is  sufficient. —  Williams  v.  Hatch 338 

9.  When  mortgagor  may  come  into  equity. — The  mortgagor  of  a  slave, 
who  is  in  possession,  and  who  alleges  that  the  debt  has  been  paid, 

may  nevertheless  come  into  equity  to  enjoin  an  action  at  law  for 
the  slave,  when  it  appears  that  there  has  been  no  acceptance  of 
the  payment  as  a  satisfaction,  and  no  release  of  the  title  by  the 
mortgagee.-T^Dat;is  v.  Hubbard 185 

10.  Rents  and  profits. — la  taking  an  account  of  the  mortgage  debt, 
between  tbe  mortgagees  and  an  assignee  ot  the  equity  of  redemp- 
tion, the  former  are  chargeable  only  with  the  amount  of  rents 
actually  received  by  them,  unless  they  have  been  guilty  of  fraud 
or  willful  neglect ;  and  where  rents  are  received  by  one  of  the 
mortgagees  individually,  under  a  judgment  in  his  favor  against 
the  assignee,  the  amount  so  received  by  him  must  be  credited  on 
the  mortgage  debt,  unless  it  is  shown  to  have  been  received  by 
him  by  virtue  of  a  right  independent  of  the  mortgage. — Barron, 
Meade  $•  Co.  v.  Paulling 292 

11.  Costs  at  late,  and  attorney's  fees. — The  mortgagees  are  not  charge- 
able with  the  amount  of  costs  incurred  and  paid  by  the  assignee 
in  an  unsuccessful  attempt  to  defend  the  possession  at  law,  or  to 
Resist  the  collection  of  rents  and  profits.;  nor  can  they  charge  the 
assignee  with  their  own  attorney's  fees.— S.  C 292 

12.  Statutory  penalties  accountable  for  as  rents  and  profits. — The  mort- 
gagee having  recovered  a  judgment  against  the  assignee  of  the 
equity  of  redemption,  in  a  statutory  action  of  debt,  for  cutting 
timber  on  the  mortgaged  lands,  the  assignee  is  entitled  to  have 
the  amount  paid  by  him  under  the  judgment  credited  on  the 
mortgage  debt,  and  to  have  the  judgment  perpetually  enjoined 

on  discharging  the  mortgage  debt. — S.  C i 292 

13.  Foreclosure  of  mortgagee  under  power  of  sale;  waiver  of  cash  pay- 
ment.— A  provision  in  a  mortgage  that  the  property  shall  be  sold 
for  cash,  being  intended  for  the  benefit  of  the  mortgagee,  may  be 
waived  by  him ;  and  if  he  delivers  the  property  to  the  purchaser 
at  the  sale,  without  requiring  payment,  he  thereby  waives  the 
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condition,  and  the  sale  vests  in  the  purchaser  all  the  title  con- 
veyed by  the  mortgage. —  Williams  v.  Hatch 338 

14.  Rescission  of  sale  by  agreement  between  mortgagee  and  purchaser. 
A  rescission  of  the  sale  under  the  power  contained  in  the  mort- 
gage, by  agreement  between  the  mortgagee  and  purchaser,  does 
not  annul  the  foreclosure  effected  by  the  sale,  nor  reinvest  the 
mortgagee  with  his  original  rights  under  the  mortgage,  so  as  to 
enable  him  to  maintain  a  suit  in  equity  for  the  reformation  of  the 
mortgage. — S.  C 338 

15.  Attornment  of  tenant  to  mortgagee  or  purchaser. — As  against  all 
persons  except  the  mortgagee  and  those  claiming  under  him,  the 
mortgagor  is  considered  the  owner  of  the  land,  so  long  as  he  re- 
mains in  possession  :  and  if  the  mortgagee  does  not  disturb  the 
possession  of  the  mortgagor's  tenant,  nor  otherwise  assert  his 
rights  under  the  mortgage,  an  attornmentby  the  tenant  to  a  subse- 
quent purchaser  ffom  the  mortgagor  is  valid  and  effectual  as  be- 
tween themselves. — Knox  v.  Easton 345 

16.  Purchase  of  outstanding  title  by  mortgagor's  vendee. — If  a  purchaser 
from  the  mortgagor,  subsequent  to  the  execution  of  the  mortgage, 
buys  in  a  paramount  title  outstanding  in  a  third  person,  the  pur- 
chase does  not  enure  to  the  benefit  of  the  mortgagee,  nor  operate 

as  a  confirmation  of  his  title. — S.  C 345 

17.  Extension  of  time  for  payment  of  mortgage  debt. — Where  a  mort- 
gagor files  a  bill  to  redeem,  and  is  allowed  a  day  for^the  payment 
of  the  money  into  court,  but  fails  to  make  the  payment  within  the 
time  prescribed  by  the  decree;  without  any  fraud,  accident,  or 
mistake,  the  chancellor  is  not  bound  to  extend  the  day  ot  pay- 
ment, but  may  dismiss  the  bill :  nor  is  there  any  rule  which  re- 
quires, in  such  case,  that  the  dismissal  shall  be  without  prejudice. 
Segresta,.  Segrest - 674 

NUISANCE. 

1.  Abatement  of. — A  riparian  proprietor,  upon  whose  lands  the  water 
is  thrown  back,  or  its  level  raised  without  overflowing  the  banks 
of  the  stream,  by  a  dam  erected  below  him,  has  a  right  to  abate 
the  nuisance ;  and  the  proper  mode  of  abating    it  is,  by  lowering 
the  level  of  the  dam,  if  there  be  a  prescriptive  right  for  it,  to  the  . 

.  height  authorized  by  such  prescription,  or,  in  the  absence  of  any 
prescription,  to  such  a  height  as  will  stop  therefluence  of  the  wa- 
ter at  his  boundary  line;  but  he  has  no  right  to  divert  the  water 
from  the  stream,  to  the  injury  of  the  proprietor  below  him,  by  cut- 
ting a  ditch  on  his  own  land. —  Wright  $•  Bice  v.  Moore 592 

2.  No  prescription  for. — There  can  be  no  prescription  for  a  public  nui- 
sance, and  no  length  of  enjoyment  can  legalize  the  continuance 
of  a  mill-pond  which  is  injurious  to  the  health  of  the  surrounding 
community. — S.  C 592 

PARTITION. 

1.  Jurisdiction  of  probate  court  to  order  sale. — Where  slaves  are  be- 
queathed by  a  testator  to  his  daughter,  "  for  the  use  of  said 
daughter  and  her  children,"  the  probate  court  has  no  jurisdiction 
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under  the  act  approved  February  5,  1856,  (Session  Act,  1855-56, 
p.  20,)  to  order  a  sale  of  the  slaves  for  partition,  on  the  application 
of  the  guardian  of  the  children. — Winib&rly  v.  Wimberly.... 40 

PARTNERSHIP. 

1.  Construction  of  articles.-^- Where  the  articles  of  partnership  provi- 
ded, that  the  active  partner  should  be  entitled  to  one   fourth  of 
the  net  profits,  and,  if  his  share  of  the  profits  did  not  amount  to  $3,- 
000  at  the  end  of  the  year,  that  the  other  partner  should  pay  him 
whatever  sum  might  be  necessary  to  make  up  that  amount ;  that 
each  partner  might  invest  in  the    partnership,  as  capital,  an 
amount  not  exceeding  $10,000,  but  should  not  draw  out  during 
the  year,  without  the  consent  of  his  co-partner,  any  portion  of  the 
capital  thus  invested ;  that  each  might,  from  time  to  time,  draw 
out  of  the  moneys  of  the  partnership,  for  his  private  use,  a  specified 
sum  per  mouth;  and  that  the  books  should  be  balanced,    and  a 
balance-sheet  made  out,  at  the  end  of  each  year, — held,  that  the  res- 
ident partner  was  entitled  to  receive  $3,000   at  the  end  of  each 
year,  although  the  business  of  the  year  resulted  in  a  loss  to  the 
firm  ;  and  although  he  allowed  his  share  of  the  profits,  at  the  end 
of  the  first  year,  to  remain  to  his  credit  on  the  books  of  the  firm, 
it  was  not  thereby  invested  in  the  partnership,  but  remained  his 
property,  and  might  be  used  or  withdrawn  by  him  at  any  time. 
Dumontv.  Ewepprecht 175 

2.  Dissolution  ;  decreed  as  of  what  date. — A  court  of  equity,  in  decree- 
ing the  dissolution  of  a  partnership,  may  declare  at  whatdate  the 
contract  shall  be  at  an  end;  but  it  may  be  questioned,  whether  a 
mere  violation  of  the  articles  of  partnership  by  the  defendant,  not 
resulting  in  loss  or  injury,  would  make  it  proper  for  the  court  to 
fix  the  date  of  dissolution  at  an  earlier  day  than  the  abandonment 
of  the  partnership  by  the  aggrieved  party ;  and  where  the  only  ef- 
fect of  arlnodifi  cation  of  the  chancellor's  decree,  so  as  to  make  the 
dissolution  take  effect  as  of  an  earlier  day,  would  be  to  deprive 
the  defendant  of  the  right  to  the  compensation  stipulated  in  the 
articles,  and  that  compensation  is  shown  to  be  a  reasonable  al- 
lowance for  the  services  actually  rendered  by  him,  the  appellate 
eourt  will  not  disturb  the  decree. — S.   C. 175 

3.  Eelease  of  partner,  or  covenant  of  creditor  not  to  sue,  not  available 
as  defense  to  co-partner. — An  agreement  by  a  creditor  to  discharge 
one  partner  from  liability  on  a  partnership  debt,  (or  acovenant  not 
to  sue  Mm  for  twenty  years, )  on  his  giving  personal  security  for  the 
payment  of  a  portion  of  the  debt,  does  not  release  or  discharge  the 
ether  partners ;  nor  can  the  latter,  when  sued  by  the  creditor, 
claim  either  a  discharge  from  the  debt,  or  a  reduction  of  it  be- 
yond the  amount  assumed  by  the  surety,  by  showing  that  part- 
nership assets  beyond  that  amount,  which  he  had  previously  de- 
livered up  to  the  discharged  partner,  to  be  appropriated  to  the 
payment  of  the  partnership  debts,  were,  by  the  agreement  between 
that  partner  and  the  creditor,  assigned  to  the  surety  for  his  idem- 
nity,  and  were  afterwards  disposed  of  by  him  and  the  surety. 
Roberts  v.  Strung,  Adriance  $  Co 566 

50 
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1.  Note  not  extinguishment  of  debt. — The  giving  of  a  note,  without 
more,  is  not  a  satisfaction  of  the  pre-existing  indebtedness — Fick- 
ling  r.  Brewer 68 

2.  Payment  to  clerk  of  court. — A  elerk  has  no  authority,  before  judg- 
ment, to  receive  payment  of  the  plaintiff's  debt;  yet,  if  he  receives 
the  money  from  defendant  before  judgment,   retains  it  in  his 
hands  until  after  judgment,  and  then  manifests,  by  some  plain 
and  unequivocal  act,  his  intention  to  hold  it  in  his  official  capaci- 
ty as  clerk,  the  payment  is  good,  and  the  judgment  thereby  dis- 
charged.— Governor  v.  Eead.. :.  252 

3.  Payment  of  execution  to  sheriff  after  expiration  of  term  of  office. — A 
sheriff  has  no  authority,  after  he  has  gone  out  of  office,  to  receive 
payment  of  an   execution  which  he  has  returned ;  yet,  if  he  re- 
ceives the  money,  and  pays  it  over  to  the  plaintiff's  attorney,  by 
whom  it  is  accepted  as  a  payment,  the  payment  is  good,  and  the 
execution  thereby  discharged. — Dubberly  v.  Black's  Adm'r 193 

4.  Of  execution. — A  sale  of  property  by  the  sheriff,  ucder  the  levy  of 
an  execution,  is,  pro  tanto,  a  satisfaction  of  the  execution. — Eut- 
ledge's  Adm'r  v.  Toicnsend,  Crane  Sf  Co 706 

5.  Application  of  money  on  executions.— At  common  law,  if  several,  ex- 
ecutions or  attachments,  having  equal  liens,  were  levied  on  the 
same  property,  and  the  proceeds  of  sale  were  not  sufficient  to  pay 
all  the  debts  in  full,  the  funds  were  divided   equally  amocg  the 
several  claims,  irrespective  of  their  amount ;  and  if  the  sum  thus 
distributed  to  any  one  creditor  was  more  than  sufficient  to  satisfy 
his  debt  in  full,  the  surplus  was  equally  apportioned  among  the 
other  creditors.— S.  C.. 706 

PHYSICIANS. 

1.  Proof    of   license. — Under  section  975  of  the  Code,  a  medical 
license  is  competent  evidence,  without  proof  of  the  signatures 
attached  to  it. —  White  v.  Mastin 147 

2.  Contract  between  physician  and  patient. — There  is  nothing  in  the 
ordinary  relation  between  a  physician  and   his  patient,   which 
prevents  him  from  discontinuing  his  services  at  the  instance  of 
the, patient,  and  entering  into  a  contract  with  another  person  for 
the  payment  of  the  charges  for  his  future  services;  nor  is  the 

assent  of  the  patient  to  such  new  contract  necessary. — S.  C. .  147 

Se*e,  also,  CONTRACT,  4,  5,  6,  7.  | 

PLEADING  AND  PEACTICE. 

I.  PARTIES. 

1.  Who  may  join  as  plaintiffs — An  executor,  suing  in  his  representa- 
tive capacity,  and  the  devisees  under  the  will,  cannot  join  as 
plaintiffs  in  a  real  action  in  the  nature  of  an  ejectment. — Tarver 

v.  Smith 135 

II.  COMPLAINT. 

2.  Action  on  contract  within  statute  of  frauds. — In  declaring  on  a  con- 
tract which  is  required  to  be  in  writing,  (Code,  $  1551,)  it  is  not 
necessary  to  aver  that  it  was  in  writing. — Martin  v.  Wharton,  637 
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3.  Action  on  irregular  endorsement  of  note. — In  an  action  by  the  payee 
of  a  note  payable  in  bank,  an  averment  tLat  the  defendant  en- 
dorsed and  delivered  the  note  to  the  plaintiff,  that  it  was  protest- 
ed for  non-payment,  and  that  notice  thereof  was  given  to  the 
defendant,  is  sufficient  to  show  a  cause  of  action  in  favor  of  the 
plaintiff  against  the  defendant. — Price  v.  Lavender. 389 

4.  Defamation  ;  averment  of  want  of  probable  cause. — In   an  action 
for  defamation  on  account  of  words  used  in  a  judicial  proceeding, 
an  averment  that  the  alleged  defamatory  words  were  irrelevant, 
ami  were  used  ''  without  justifiable  cause  or  excuse,"  is  not  equiv- 
alent to  an  allegation  of  the  want  of  probable  or  reasonable  cause. 
Lawson  v.  Hick« 279 

6.  Forcible  entry,  and  unlawful  detainer;  averment  of  possession. — An 
averment  that  the  plaintiff  was  "  lawfully  and  peaceably  possessed 
of  a  leasehold  interest  or  estate  in  the  following  premises,"  is  not  a 
sufficient  averment  of  actual  possession. — Tou-nsend  v.  Van  Aspen,  572 

6.  Same  ;  averment  of  entry  and  detainer. — An  averment  that  the  de- 
fendant "  forcibly  and  unlawfully  entered  upon  said  premises,  and 
now,  although   he  has  been   notified    in  writing  to  quit  said 
premises,  still  forcibly  detains  the  same,  and  unlawfully  refuses 

to  quit,"  though  fuller  than  necessary,  is  substantially  good.—  S.  C.  572 

7.  Same;  description  of  premises. — "  The  following  premises,  situated 
in  the  city  of  Mobile,   and  known  and  described  as  follows:  all 
that  certain  piece,  parcel,  or  lot  of  land,  known  as  No.  268  of  the 
Orange  Grove  tract,  situated  on  the  corner  of  Jackson  and  Lips- 
comb  streets,  in  the  city  of  Mobile," — is  a  sufficient  description  of 
the  premises  in  controversy — S.  C. 572 

8.  Summary  proceeding;  averment  of  issue  of  injunction. — An  aver- 
ment, that  the  principal  obligor  in  an  injunction  bond  ''obtained 
an  injunction"  from  a  circuit  judge,  involves  the  assertion  that  a 
writ  of  injunction  was  issued. — Dubberly  v.  Black's  Adm'r 193 

9.  Same;  averment  of  plaintiff's  appointment  and  right  to  sue  as  ad- 
ministrator.— Held,  that  the  notice  in  this  case  showed  with  suffi- 
cient certainty  the  plaintiff's .  appointment  as  administrator,  and 
that  the  cause  of  action  appertained  to  him  in  his  representative 
capacity. — S.  C. 193 

10.  Trespass  for  false  imprisonment. — A  count  which  avers  that  the 
defendant,  "  maliciously,  and  without  probable  cause  therefor, 
caused  tlie  plaintiff  to  be  arrested  and  imprisoned  on  a  charge  of 
perjury,"  is  in  trespass;  and  so  is  a  count  which  avers  that  the 
defendant   "  falsely  imprisoned  plaintiff,   and  detained  him  in 
prison  and  custody,  without   any  reasonable   or  probable  cause 
therefor,  contrary  to  law,  and  against  his  will." — Woodall  v.  Mc- 
Millan  ,* .  622 

III.  PLEAS. 

11.  In  abatement;  pendency  of  anotlier  action. — The  priority,  and  not 
the  mere  pendency,  oi  another  suit  founded  on  the  same  cause  of 
action,  is  available  under  a  plea  in  abatement;  but  neither  a  bill 
in  chancery,  nor  an  action  brought  in  another  State,  is  good  mat- 
ter in  abatement. — Humphriesv. Dawson  .... 199 
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12.  Set-off. — A  plea  by  the  lessee,  in  an  action  to  recover  the  rent 
reserved  by  the  lease,  averring  that  the  lessor,  pending  the  nego- 
tiations between  the  parties,  misrepresented  in  a  specified  partic- 
ular the  capacity  of  a  mill  on  the  leased  premises;  that  the  lessee 
believed  the  representations  to  be  true,  and  was  thereby  induced 
to  consummate  the  contract ;  and  that,  by  reason  of  such  misrep- 
resentations, he  has  sustained  great  damage,  "  wherefore  he  says 
that  said  contract  is  utterly  void  by  reason  of  said  deceit  and  mis- 
representations,"— is  a  good  plea  of  set-off. — Cage  $•  Salterv.  Phil- 
lips   ..  ..• 382 

13.  When  sipomplea  is  necessary. — In  an  action  by  the  payee,  against 
an  irregular  endorser  of  a  note  payable  in  bank,  the  plaintiff  is 
not  required  to  prove  either  the  endorsement  or  his  ownership  of 
the  note,  unless  they  are  denied  by  plea  verified  by  affidavit. 
Price  v.  Lavender ^ 389 

14.  General  issue,  in  libel  or  slander. — Where  the  alleged  defamatory 
words  were  contained  in  cross-interrogatories    propounded  to 
a  witness  in  a  former  suit  between  the  parties,  it  is  a  good  de- 
fense under  the  general  issue,  that  the  defendant  propounded 
the  interrogatories  for  the  purpose  of  laying  a  predicate  to  im- 
peach the  witness,  and  honestly  believed  that  he  had  the  right 

so  to  do. — Lawsonv.  Hicks -279 

15.  Error  without  injury  in  sustaining  demurrer  to  special  plea. — The 
sustaining  of  a  demurrer  to    a  good   special   plea,  when    the 
defendant  had  the  benefit  of  the  same  defense  under  the  general 
issue,  is  error  without  inj  ury. — S.  C. ./.....".- 279 

16.  Presumption  in  favor  of  judgment. — "When   a  plea,   which  was 
struck  out  on  motion  in  the  primary  court,  is  no  where  set  out  in 
the  record,  the  appellate  court  will  presume  that  it  was  of  such 
character  as  j  ustified  that  action. — Gotten  v.  Bradley 506 

IV.  GENERAL  PRACTICE. 

17.  Acknowledgment  of  service  of  complaint,  and  waiver  of  summons. 
Where  the  defendant  acknowledges  service  of  the  complaint,  and 
waives  a  summons,  the  cause  stands  in  court,  on  the  filing  of  the 
complaint,  as  if  a  summons  had  been  issued  on  the  day  such  ac- 
knowledgment and  waiver  were  made.^-rTusfcaZoosa  Wharf  Co. 

v.  Mayor  <$~o.  of  Tuskaloosa 514 

PRESCRIPTION. 

See  ADVERSE  POSSESSION,  6,  7,  8. 

PROHIBITION. 

1.  Lies  when. — Where  a  probate  judge  has  granted  the  writ  of  habeas 
corpus  to  an  enrolled  conscript,  whose  petition  for  the  writ  shows 
on  its  face  that  said  judge  has  no  jurisdiction  to  inquire  into  the 
validity  of  his  enrollment,  a  prohibition  will  be  awarded  by  the 
supreme  court,  without  a  previous  application  to  the  circuit  court, 
enjoining  further  proceedings  by  the  probate  judge;  and  the  ap- 
plication for  the  writ  may  be  made  by  the  enrolling  officer  who  has 
the  custody  of  the  conscript. — Exparte  Hill  in  re  Willis 429 


INDEX. 789 

RAILROADS. 
See  CORPORATIONS,  3. 

REAL  ACTION. 
See  EJECTMENT. 

REHEARING  AT  LAW. 

1,  What  constitutes  accident  or  surprise. — A  defendant  in  a  judgment 
at  law  can  not  obtain  a  rehearing  under  the  statute,  (Code,  $  2408,) 
on  the  ground  that  he  had  forgotten  at  the  trial,  that  he  had  pre- 
viously made  a  tender,  which  was  refused,  and  which  was  less 
•than  the  amount  of  the  verdict  in  favor  of  the  plaintiff ;  nor  be- 
cause an  important  witness,  who  was  not  subpoenaed,  "moved  and 
travelled  about  a  great  deal,  and  it  was  exceedingly  difficult  to 
ascertain  his  whereabouts,  so  as  to  obtain  his  testimony." — Ailing- 
ton  v.  Tucker - -  655 

REMAINDER. 

1.  By  oral  gift — In  this  State,  a  remainder  in  personal  property  can 
not  be  created  by  parol  gift. — Sagsdale  v.  Norwood 21 

2.  Action  between  tenants  in  common  of  remainder  in  slaves. — If  one 
tenant  in  common  of  a  remainder  in  slaves,  during  the  exist- 
ence of  the  particular  estate,  obtains  possession  of  the  slaves, 
and  sells  and  conveys  them  as  h*s  absolute  property,  his  co-tenant 
may  maintain  a  special  action  on  the  case  against  him. — Arthur  v. 
Gayle 259 

3.  Action  by  remainder-man  against  stranger. — A  sale  of  the  absolute 
interest  in  slaves  by  astranger,  during  the  existence  of  the'particu- 
lar  estate,  is  an  injury  for  which  an  action  lies  in  favor  of  the  re- 
mainder-man.— S.  C 259 

SET-OFF. 

1.  Unliquidated  damages. — Under  section  2240  of  the  Code,  damages 
on  account  of  the  lessor's  misrepresentation  as  to  the  capacity  and 
condition  of  a  mill  on  the  leased  premises,  are  available  as  a  set- 
off  in  an  action  of.  covenant  to  recover  the  rent  reserved. — Cage  $• 
Salter  v.  Phillips 382 

2.  Same. — Under  section  2240,   a  cross-demand,   growing  out   of  a 
defect  in  the  vendor's  title,  is  available  as  a  set-off  in  an  action 
on  the  notes  for  the  purchase-money,  although  the  purchaser  is  in 
possession  of  the  lands ;  but,  before  the  Code  was  adopted,  the 
law  was  otherwise. — Martinv.  Wharton 637 

3.  Same;  inchoate  right  of  dower  not  available  as  set-off. — An  inchoate 
right  of  dower  cannot  be  measured  accurately  by  any  pecuniary 
standard ;  consequently,  damages  lor  the  breach  of  a  promise  to 
procure  a  relinquishment  of  such  right,  or  to  indemnify  against  it 
by  bond  with  surety,  is  not  available  as  a  set-off  to  the  purchaser, 
(Code,  §  2240,)  in  an  action  on  the  notes  given  for  the  purchase- 
money  of  the  lands. — S.  C , 637 

4.  Plea. — A  plea  by  the  lessee,  in  an  action  to  recover  the  rent  re- 
served by  the  lease,  averring  that  the  lessor,  pending  the  negotia- 
tions between,  the  parties,  misrepresented  in  a  specified  particu- 
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lar  the  capacity  of  a  mill  on  the  leased  premises;  that  the  lessee 
believed  the  representations  to  be  tru6;  and  was  thereby  induced 
to  consummate  the  contract;  and  that,  by  reason  of  such  misrep- 
resentations, he  has  sustained  great  damage,  "wherefore  he  says 
that  eaid  contract  is  utterly  void  by  reason  of  said  deceit  and  mis- 
representations,"— is  a  good  plea  of  set-off. — Cage  $  Suiter  v.  Phil- 
lips  ; : .'. -  382 

SHERIFF. 

1.  Payment  of  execution  to,  after  expiration  of  term  of  office. — A  sheriff 
has  no  authority,  after  he  has  gone  out  of  office,  to  receive  pay- 
ment of  an  execution  which  he  has  returned;  yet,  if  he  receives  the  • 
money,  and  pays  it  over  to,  the  plaintiff's  attorney,  by  whom  it  ia 
accepted  as  a  payment,  the  payment  is  good,  and  the  execution 
thereby  discharged. — Dubberly  v.  Black's  Adm'r 193 

2.  Motion  against,  for  failing  to  make  money  on  fi.  fa. — A  failure  to  make 
the  money  on  nfi.  fa.,  when  by  due  diligence  it  might  be  made,  is 
"a  failure  to  execute  process,"  (Code,  $  2600,)  for  which  the  sheriff 
may  be  ruled,  either  in  the  circuit  court  of  his  county,  or  in  the 
court  to  which  the  process  was  returnable. — Andrews  v.  Keep 315 

3.  Same  ;  waiver  of  jury  trial. — In  a  summary  proceeding  against  a 
sheriff,  for  failing  to  make  the  money  on  a  fi.  fa.,  if  the  defendant 
makes  default,  it  is  the  duty  of  the  court  to  render  judgment 
on  the  evidence,  (Code,  §  2599,)  within  the  intervention  of  a  jury. 

S.  C 315 

SLANDEE. 
See  LIBEL  AND  SLANDER. 

STEAMBOATS. 

1.  Registration  of  oivnership. — In  an  action  against  the  owners  of  a 
steamboat,  as  registered  under  the  act  of  February  15,   1854, 
(Session  Acts,  1853-4,  p.  50,)  the  defendants  cannot  exonerate 
themselves  from  liability  by  showing  a  change  of  ownership, 
unless  such  change  of  ownership  has  also  been  recorded  as  re- 
quired by  that  statute. — Bell  v.  Chambers 660 

2.  Statutory    lien. — The    statute    giving  a  lien  on  steamboats  and 
other    vessels,   for    work    done   or    materials  supplied,  and   for 

the  wages  of  the  officers,  laborers,  and  crew,  (Code,  §  2692,) 
makes  no  distinction  between  the  two  classes  of  creditors. — Mc- 
Clure  v.  Steamboat  James  Dellett 336 

3.  Waiver  of  statutory  penalty  for  landing  goods  at  improper  place.—  If 
goods  shipped  by  steamboat,  on  an  inland  river,  are  delivered  to 
the  consignee  or  owner,  and  with  his  consent,  at  a  point  less 
than  ten  feet  perpendicular  above  the  surface  of  the  water  at 
the  specified  landing,  tho  owner  cannot  afterwards  maintain  an 
action  to  recover  the  statutory  penalty,  (Code,  $§  896-7)  on  ac- 
count of  such  delivery. —  Winston  v.  Cox,  Brainard  $•  Co 268 

4.  Statutory  liability  for  loss  of  slave  transported  without  master's  writ- 
ten authority. — It  is  a  complete  defense  to  a  statutory  action 
against  the  owners  of  a  steamboat,  for  the  loss  of  a  slave  who 
was  transported  on  their  boat  without  the  written  authority  of 
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the  master,  (.Code,  §  1010,)  that  the  slave  "  was  a  white  man  in     .• 
all  and  every  appearance,  and  would  be  so  received  and  treated 
•wherever  he -might  go,  without  suspicion,  where  he  was  un- 
known, and  that  the  defendants  and  their  agents  had  no  know- 
ledge or  suspicion  of  his  being  a  slave." — Bell  v.  Chambers 660 

5.  Same ;  counsel  fees  recoverable  as  part  of  damages.^-Iu  such  ac- 
tion, the  plaintiff's  counsel  fees  are  recoverable  as  a  part  of  the 
"  reasonable  expenses  attending  the  prosecution  .of  the  suit." 
S.  C...., ......  660 

SUMMARY  PROCEEDINGS. 

1.  Against  sheriff,  for  failure  to  make  money  on  fi.  fa. — A  failure  to  . 
make  the  money  on  afi.fa  ,  when  by  due  diligence  it  might  be 
made,  is  a  "failure  to  execute  process,"  (Code,  §  2600,,)  for  which 
the  sheriff  may  be  ruled,   either  in  the   circuit  cofirt   of  his 
county,  or  in  the  court  to  which  the  process  was  returnable. 
Andrews  v.  Keep <. 315 

2.  Same;  waiver  of  jury  trial. — If  the  defendant  makes  default,  it 
is  the  duty  of  the  court  to  render  judgment,  on  the  evidence, 
(Code,  §  2599,)  without  the  intervention  of  a  jury. — S.  €....-.,.  315 

3.  By  surety  against  principal ;  ichen  maintainable,  and  where  institu- 
ted.— A  surety  on  an  injunction' bond,  having  paid  the  judgment 
against  his  principal  and  himself,  which  resulted  by  operation 
of  law  from  the  dissolution  of  the   injunction,  may  maintain  a 
summary  proceeding  against  his  principal,  under  section  2641  of 
the  Code ;  and,  under  section  2650,  the  motion  may  be  made  in 
the  county  of  the  defendant's  residence. — Dubberly  v.  Black's 
Adm'r '. 193 

4.  Same;  sufficiency  of  notice,  in  averring  plaintiff1 's  appointment  and 
right  to  sue  as  administrator. — Held,  that  the  notice  in  this  case 
showed  with  sufficient  certainty  the  plaintiff's  appointment  as 
administrator,  and  that  the  cause  of  action  appertained  to  him 

in  his  representative  capacity. — S.  C ± 193 

5.  Statutory  judgment  on  injunction  bond. — On  the  dismissal  of  a  bill 
in  chancery,  and  the  consequent  dissolution  of  the  injunction, 
under  the  law  which  was  of  force  in  1845,  a  statutory  judgment 
resulted  against  the  obligors  on  the  injunction  bond,  notwith- 
standing the  failure  of  the  register  to  certify  the  dissolution  of 
the  injunction  to  the  clerk  of  the  court  in  which  the  judgment 

at  law  was  rendered. — S.  C ,..J 193 

SUPREME  COURT. 

1.  Jurisdiction  of  special. — When  two  of  the  judges  of  the 
supreme  court  are  incompetent  to  sit  in  a  cause,  and  the  remain- 
ing judge,  being  of  opinion  that  the  judgment  of  the  court  be- 
low ought  to  be  reversed,  certifies  the  facts  to  the  governor  for 
the  appointment  of  a  special  court,  (Code,  §  573,)  and  then  goes 
out  of  office,  before  the  cause  is  decided  by  the  special  court, — 
the  authority  of  such  special  court  is  at  an  end;  and  if  the  suc- 
ceeding judge  is  competent  to  sit  in  the  cause,  it  must  be  heard 
before  him ;  and  if  he  is  of  opinion  that  the  judgment  should  be 
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affirmed,  his  judgment  is  of  the  same  force  and  effect  as  if  it 
were  the  judgment  of  a  majority  of  the  supreme  court. — Good- 
man <j-  Mitchell  v.  Walter 142 

SURETIES. 
See  SUMMARY  PROCEEDINGS,  3. 

TAX. 

1.  Auction  sales. — The  tax  imposed  by  law  on  the  gross  amount  of 
auction  sales,  (Code,  §  391,  subd..  17,)  is  to  be  assessed  against 
and  paid  by  the  auctioneer,  and  not  by  the  owner  of  the  prop- 
erty sold.— The  State  v.  Lee  $•  Norton 222 

2.  Statutory  power  of  corporation  to  levy  special  tax. — A  grant  of 
power  to  a  corporation  to  levy  a  special  tax  must  be  strictly  con- 
strued, and  any  doubtful  question  as  to  the  extent  of  the  power 
must  be  decided  against  the  corporation. — Lott  v.  Eoss  <$•  Co 156 

3.  Construction  of  statute  authorizing  special  tax  for  improvement  of 
lay  and  harbor  of  Mobile. — The  5th  section  of  the  act  approved 
February  21,  1860,  entitled  "  An  act  for  the  improvement  of  the 
bay  and  harbor  of  Mobile,"  (Session  Acts  J859,  p.  538,)  which 
authorizes  the  assessment  and  collection  of  a  special  tax, ."not 
exceeding  twenty  cents  upon  each  hundred  dollars  of  taxable 
property  within  said  county,"  does  not  authorize  the  imposition 

of  a  tax  on  the  gross  amount  of  sales  of  merchandize. — S.  C. 156 

4.  Construction'bf  act  of  February  24,  1860,  authorizing  oity  of  Mont- 
gomery to  aid  South  and  North  Alabama  railroad. — The  act  "  to 
authorize  the  city  of  Montgomery  to  aid  in  the  construction  of  the 
South  and  North  Alabama  railroad,"  approved  February  24, 1860, 
which  authorizes  the  corporate  authorities  of  said  city,  "in  such 
manner  as  they  may  deem  expedient,  to  take  the  sense  of  the  holders 
of  real  estate  in  said  city,  upon  the  proposition  to  raise  by  tax  upon 
real  estate"  a  special  sum,  to  be  invested  in  stock  of  said  rail- 
road company,  requires  that  the  sense  of  all  the  holders  of  real 
estate  in  the  city  shall  be  ascertained  by  an  expression  of  their 
wishes  per  capita,  before  the  proposed  tax  can  be  levied :  an  elec- 
tion, held  under  an  ordinance  of  the  corporate  authorities,  by 
which  it  is  provided  that  the  vote  shall  be  taken  pro  rata  accord- 
ing to  the  value  of  the  real  estate  owned  by  the  respective  voters, 
•'each  voter  being  allotved  one  vote  for  every  hundred  dollars  of  assessed 

.  real  estate  orcned  by  him,"  is  not  a  compliance  with  the  terms  of  the 
act  ;  and  although  it  appears,  from  the  register  kept  by  the  man- 
agers of  the  election,  that,  of  all  the  persons  who  voted  at  such 
election,  a  majority  in  number  voted  for  the  tax,  this  does  not  cure 
the  defect  in  holding  the  election  on  illegal  principles,  which  may 
have  prevented  persons  from  voting. — City  Council  of  Montgomery 
v.  The  State  ex  rel.  $c... 162 

TRESPASS. 

1.  For  false  imprisonment;  complaint. — A  count  which  avers  that 
the  defendant,  "maliciously,  and  without  probable  cause  therefor, 
caused  the  plaintiff  to  be  arrested  and  imprisoned  on  a  charge  of 
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perjury,"  is  in  trespass;  and  so  is  a  count  which  avers  that  the 
defendant  "falsely  imprisoned  plaintiff,  and  detained  him  in 
prison  and  custody,  without  any  reasonable  or  pro'bable  cause 
therefor,  contrary  to  law,  and  against  his  will." — Woodall  v.  Mc- 
Millan  622 

2.  Same ;  evidence  in  mitigation. — In  such  action,  the  void  warrant 
of  arrest,  and  proceedings  had  under  it,  are  admissible  evidence 
in  mitigation  of  vindictive  damages. — S.  C 622 

TEUSTS. 

1.  Liability  of  trustee  as  garnishee. — Where  the  answer  of  a  garnishee 
states,  that  he  is  the  trustee  in  a  deed  of  trust  executed  by  the 
defendant, — the  validity  of  which  is  not  assailed  for  fraud,  and 
which  provides  for  the  conversion  of  the  assets  into  money,  the 
payment  of  certain  preferred  creditors,  and  the  distribution  of  the 
residue  among  all  the  other  creditors  equally ;  that  he  has  paid 
the  preferred  debts,  and  that  the  balance  remaining  in  his  hands 
is  not  sufficient  to  satisfy  in  full  the  unpreferred  debts, — no  judg- 
ment can  be   rendered  against  him  on  the  answer,  although  he 
does  not  specify  the  names  of  any  of  the  unpaid  creditors. — Light- 
foot  v.  Rupert  $  McClelland 666 

2.  Succession  to  trust  estate  on  death  of  trustee.— *&y  a  statute  in  this 
State,  (Code,  §  1323,)  on  the  death  of  the  sole  trustee  of  an  ex- 
press trust,  the  trust  estate  does  not  pass  to  his  heirs  or  personal 
representatives;  but  the  rule  at  common  law  was  different,  and 
that  rule  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, to  prevail  in  a  sister  State ;  yet  a  personal  representative, 
appointed  in  another  State,  would  have  no  right,  by  virtue  of 
that  appointment,  to  maintain  a  suit  here  to  enforce  payment  of  a 
debt  due  to  the  trust  estate  ou't  of  the  debtor's  assets. — McDou- 
gald's  Adm'r  v.  Carey * ^ 320 

3.  Same. — The  statute  of  Georgia,  approved  December  16,  1861,  en- 
titled "  An  act  to  provide  for  the   appointment  of  new  assignees 
and  trustees  in  certain  cases,"  as  proved  in  this  case,  changes  the 
common-law  rule  in  reference  to  the   succession  to  &  trust  estate 
on  the  death  of  the  sole  or  surviving  trustee  under  an  assignment 
for  the  benefit  of  creditors,  and  authorizes  the  appointment  of  a 
new  trustee,  on  the  petition  of  two  or  more  of  the  creditors,  by 
the  superior  court  of  the  county. — S.  C... 534 

4.  Construction  of  deed,  as  to  respective  rights  of  trustee  and  beneficia- 
ries.— Where  a  female  slave  is  conveyed  by  deed  to  a  trustee,  "  in 
trust  that  he  shall  take  and  receive  all   the  profits  and  income 
arising  from  the  said  slave  and  her  increase,  and  apply  the  same 
to  the  education  and  maintenance  of  L.  and  H.,"  his  two  daugh- 
ters, "  and  in  trust,  upon  the  marriage  or  coming  of  age  of  the 
said  L.  and  H.,  to  permit  them  to  have  the  full  use,  authority  and 
command  over  the  said  slave  and  her  increase,  (a  division  or  par- 
tition having  been  made,)  for  and  during  the  natural  lives  of  the 
said  L.  aud  H. ;  and  after  their  death,  in  trust  further  to  convey 
the  respective  portions  of  the  property  to  their  children,  in  fee- 
simple  forever," — if  the  slaves    are  divided    between  the  two 
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daughters,  on  their  marriage  .or  comingof  age,  and  the  respective 
portion  of  each  delivered  to  her  by  the  trustee,  he  cannot  after- 
wards, during  the  lives  of  the  daughters,  maintain  detinue  against 
them,  or  any  one  holding  under  them,  to  recover  the  slaves;  and 
if,  without  making  a  division,  he  delivers  all  the  slaves  to  one  of 
the  daughters,  on  her  marriage,  and  afterwards  conveys  other 
property  to  the  other  daughter  in  lieu  of  her  interest  in  the  slaves, 
he  cannot  maintain  detinue  for  the  slaves,  against  a  purchaser 
from  the  daughter  to  whom  they  were  delivered. — Humphries  v. 
Dawson 199 

USURY. 
See  CHANCERY,  16. 

VENDOR  AND  PUECHASER. 

1  What  constitutes  fraud  by  vendor. — To  constitute  a  fraud  on  the 
part  of  the  vendor,  in  misrepresenting  the  location  of  the  bound- 
dary  lines  of  the  land  and  the  capacity  and  quality  of  mills  situate 
on  the  lands,  it  is  not  necessary  that  the  representations  should 
be  known  by  him  to  be  false,  nor  that  they  should  be  made  under 
circumstances  manifesting  a  recklessness  of  truth  on  his  part. 
Foster  v.  Kennedy's  Adm'r 359 

2.  Same. — A  representation  by  the  vendor,  as  to  the  location  of  the 
boundary  lines  of  the  land,  or  as  to  the  capacity  and  qualities  of 
a  mill  situated  thereon,  cannot  be  declared,  as  matter  of  law,  the. 
statement  of  an  opinion  ;  but  it  is  a  question  for  the  jury  to  decide, 
whether  it  is  the  statement  of  an  opinion  or  a  fact. — S.  C 359 

3.  Same. — A   statement  by  the  vendor,  made  pending  the  negotia- 
tions, between  him  and  the  purchaser,  to  the  effect  that  his  wife, 
if  she  survived  him,  Would  only  be  entitled  to  dower  in  the  lauds 
of  which  he  died  seized  and  possessed,  and  not  in  lands  sold  and 
conveyed  by  him  during  the  coverture,  is  a  misrepresentation  as 
to  a  matter  of  law,  and  does  not  constitute  a  fraud. — Martin  v. 
Wharion 637 

4.  Set-off  for  damages  available  at  law,  in  action  for  purchase-money. 
Under  section  2240  of  the  Code,  a  cross  demand,  growing  out  of  a 
defect  in  the  vendor's  title,  is  available  as  A  set-off  in  an  action  on 
the  notes  for  the  purchase-money,   although   the  purchaser  is  in 
possession  of  the  lands ;  but,   before  the   Code  was  adopted,  the 
law  was  otherwise. — S.  C 637 

5.  Inchoate  right  of  dower  not  available  as  set-off. — An  inchoate  right 
of  dower  cannot  be  measured  accurately  by  any  pecuniary  stan- 
dard ;  consequently,  damages  for  the  breach  of  a  promise  to  pro- 
cure a  relinquishuient  of  such  right,  or  to  idemnify  against  it  by 
bond  with  surety,  is  not  available  as  a  set-off  to  the  purchaser, 
(Code,  $  2240,)  in  an  action  on  the  notes  given  for  the  purchase- 
money  of  the  lands. — S.  C 637 

6.  Measure  of  damages  for  misrepresentation  ;  variance. — In  an  action 
by  the  purchaser,"  to  recover  damages  for  a  misrepresentation  of 
the  boundary  lines  by  the  vendor,  in  falsely  stating  that  a  mill  and 
mill-pond  were  included  in  the  tract,  the  measure  of  the  damages 
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•which  the  plaintiff  is  entitled  to  recover,  is  the  difference  between 
the  actual  value  on  the  land  and  its  value  on  the  supposition  that 
the  representation  was  true;  but  he  cannot  he  allowed  to  prove 
what  would  have  been  the  value  of  the  land  if  the  pond  had  been 
on  a  part  of  the  tract  different  from  that  on  which,  according  to 
the  averments  of  the  complaint,  it  was  represented  to  be. — Fos- 
ter v.  Kennedy's  Adm'r , 359 

7.  Assignment  of  notes  for  purchase-money. — An  assignment  of  notes, 
given  for  the  purchase-money  of  laud,  carries  with  it  the  vendor's 
lien  on  the  land  for  their  payment ;  and  the  assignee  may  enforce 
the  lien  in  equity  in  his  own  name. —  Wells  v.  Morrow 125 

8.  Legal  title  to  slave  passes  to  idiom. — Where  a  mother  purchases  a 
slave  for  her  infant  daughter,  with  money  furnished  for  that  pur- 
pose by  the  child's  grandfather,  but  accepts  a  bill  of  sale  to  her- 
self, the  legal  title  vests  in  her,  and  not  in  her  daughter ;  and  the 
fact  that  she  objected  to  the  bill  of  sale  at  the  time,  because  it  did 
not  convey  the  title  to  her  daughter  instead  of  herself,  and  that 
the  vendor  then  promised  to  execute  another  bill  of  sale  at  some 
future  time,  does  not  vary  the  case. — Haden  and  Wife  v.  Tucker...  399 

WILL. 

1.  Parties  to  proceeding  for  prolate. — .Although  the  statute  requires 
that  the  widow  and  next  of  kin  shall  be  notified  of  a  proceeding 
before  the  probate  court  for  the  probate  of  a  will,  yet  they  are  not 
parties  to'the  proceedings,   unless  they   appear  and  participate 
therein. . .  Clemens  v.  Patterson 721 

2.  Proof    of  execution. — Although    two  subscribing    witnesses  are 
necessary  to  the   execution    of  a  will,   their  testimony  ia   not 
the  only  evidence  by  which  the  execution  of  the  will  can  be  es- 
tablished, on  the  contrary,  any  defect  in  their  testimony  maybe 
supplied  by  that  of  the  person  who  wrote  the  will,  and  who  was 
present  when  it  was  signed  and  attested,  or  by  other  evidence 
aliuiide. — Hall's  -Heirs  v.  HaWs  Executors -  —  - 131 

3.  Probate  of  will  containing  invalid  •'bequest. — The  invalidity  of  a  par- 
ticular provision  or  bequest  in  a  will,  which  also  contains  valid 
bequests,  is  no  objection  to  the  probate  of  the  will. — 8.  C 131 

4.  What  is  insane  delusion. — To  establish  an  insane  delusion  on  the 
part  of  the  testator,  such  as  will  invalidate   his  will,  something 
more  must  be  shown  than  a  mistaken  notion  on  his  part  as  to  the 
feelings,  or  intentions  of  his  relatives  towards  him  or  his  prop- 
erty.— 8.C.'. - 131 

5.  What  is  undue  influence.— To  set  aside  a  will  on  the  ground  of  un- 
due influence,  it  must  be  shown  that  the  influence  exerted  on  the 
mind  of  the  testator  was  equivalent  to  moral  coercion,  and  con- 
strained him,  through  fear,  the  desire  of  peace,  or  some  other  feel- 
ing than  affection,  to  do  that  which  was  against  his  will. — S.  C. . .  131 

6.  Relevancy  of  evidence  to  show  incapacity  of  testator,  fraud,  or  undue 
influence.— Where  the  probate  of  will  is  contested,  on  the  grounds 
of  fraud,  undue  influence,  and  moral  incapacity  on  the  part  of  the 
testator,  it  is  permissible  to  inquire  whether  the  provisions  of  the 
will  are  just  and  reasonable,  and  consonant  with  the  state  of  the 
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testator's  family  relations ;  and  proof  of  the  value  of  his  estate, 
and  the  pecuniary  circumstances  of  those  relatives  who,  in  case 
of  intestacy,  would  be  his  heirs-at-law  and  distributees,  is  admissi- 
ble evidence  as  bearing  on  this  question. — Fountain  v.  Bfown 72 

7.  Same. — In  such  case,  it  is  competent  for  the  contestant  to  prove 
that  the  testator  was  "diseased"  before  the  execution  of  the  sup- 
posed will.— S.  C 72 

8.  BeUvancy  of  evidence  to  show  incapacity  of  testator. — The  fact  that 
the  testator  had  conveyed  to  third  persons,  before  the  execution 
of  the  supposed  will,  some  of  the  property  disposed  of  by  it,  is 
competent  evidence  for  the  contestants,  as  tending  to  show  the 
failure  of  his  memory. — S.  C 72 

9.  Widow1  s    dissent. — Where  a    widow    executes  in  writing  her 
dissent  from  her  husband's  will,  and  hands  it  to  a  friend,  with 
instructions  to  file  it  in  the  office  of  the  probate  judge,  and  then 
dies;  if  the  dissent  is  filed  by  the  person  to  whom  it  was  en- 
trusted, after  her  death,  but  within  the  period  prescribed  by  the 
statute,  (Code,  §  1610,)  this  is  a  sufficient  compliance  with  the 
requisitions  of  the  statute. — McGrath  v.  McGrath's  Adm'r 246 

10.  Emancipation  act  of  I860  not  retroactive. — The  act  of  January  25, 
1860,  "to  amend  the  law  in  relation  to  the  emancipation  of  slaves," 
(Session  Acts  1859-60,  p.  28)  does  not  affect  wills  which  had  been 
admitted  to  probate  before  its  passage. — HalTs  Heirs  v.  Hall's  Ex- 
ecutors...   131 

11.  Power  and  duly  of  executor,  under  will,  in  supporting  and  educating 
minor  children. — Where  the  testator  directed  his  estate  to  be  kept 
together,  and  his  slaves  be  hired  out  by  his  executor,  until   hia 
youngest   child  attained  full  age   or  married,  when  the  slaves 
were  to  be  sold  for  general  distribution  among  all  his  children ; 
bequeathed  to  each  child  a  pecuniary  legacy,  to  be  paid  as  they 
severally  arrived  at  full  age  or  married;   set  apart  the  hire  of  the 
slaves,  with  the  proceeds  of  the  sale  of  certain  real  estate  directed 
to  be  sold,  as  a  fund  for  the  payment  of  the.  legacies:  and  added, 
"  It  is  my  wish,  that  my  minor  children  be  educated  and  supported 
out  of  the  same  fund  that  their  legacies  are  to  be  raised  out  of," — 
held,  that  the  executor,  although  he  was  not  appointed  guardian 
of  the  minor  children,  was  authorized  to  disburse  from  the  proper 
fund  whatever  might  be  necessary  for  their  support  and  education. 

Smith  v.  Kennartfs  Executors 695 

12.  Will  authorizing  estate  to  be  kept  together,  and  family  to  be  supported 
jointly  out  of  income. — A  will  containing  the  following  provisions — 
"I  wish  my  just  debts  first  satisfied  and  paid,  and  the  balance  of 
my  estate  to  be  kept  together  till  my  oldest  child  becomes  of  age 
or  marries;  then,  I  wish  that  child  to  draw  an  equal  part  of  my 
estate,  except  the  land ;  the  balance  of  the  children  to  be  dealt 
with  as  the  oldest  or  first — to  remain  together  with  their  mother, 
until  such  time  as  they  may  attain   age  or  many;  at  which 
time,  I  wish  each  to  draw  his  or  her  equal  part  of  my  estate, 
except  the  land.  When  my  youngest  child  becomes  of  age,  or  mar- 
ries, I  wish  my  wife  to  take  her  dower  in  my  lands,  and  a 
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child's  part  of  my  other  property;  and  the  balance  of  the  land  I 
wish  sold,  and  the  moneys  arising  from  such  sale  to  be  equally 
divided  among  my  children.  I  wish  my  children  to  receive  a 
good  English  education,  and  my  sons  to  be  raised  to  business  " — 
authorizes  the  family  to  be  kept  together  and  supported  jointly 
out  of  the  income  of  the  estate;  consequently,  the  special  ex- 
penses incurred  by  one  of  the  children,  prior  to  her  marriage  or 
attainment  of  majority,  are  not  a  proper  charge  against  her  sep- 
arate distributive  share  of  the  estate. — Clapton  and  Wife  v.  Jones? 

Executor ,121 

See,  also,  LEGACY  AND  DEVISE. 

WITNESS. 

1.  Competency  as  affected  by  interest. — Where  separate  actions  of  tro- 
ver are  instituted  by  the  owner,  against  the  hirer  and  sub-hirer 
of  a  slave,  for  a  conversion  arising  from  the  unauthorized  sub- 
hiring,  the  sub-hirer  is   a  competent  witness  for  the  plaintiff, 
(Code,  §  2302,)  since  a  judgment  against  him  would  not  be  evi- 
dence for  or  against  the  latter,  except  in  the  sense  in  which  it 
would  be  evidence  against  all  the  world. — Gimon  v.  Baldwin 60 

2.  Same. — Where  an  execution  against  a  partnership  is  levied  on  a 
slave,  and  a  purchaser  from  one  of  the  partners  brings  detinue  to 
recover  the  slave,  the  other  partner  is  a  competent  witness  for 
the  defendant,   ("Code,  §  2302,)  since  a  judgment  against  him 
would  not  be  competent  evidence  against  the  witness  in  a  subse- 
quent suit. — Coltart  v.  Laughingliouse - 190 

3.  Same. — The  vendor  of  a  slave  is  a  competent  witness  for  the  pur- 
chaser, in  a  suit  involving  the  title,  where  it  appears  that  his  in- 
terest is  equally  balanced  :  section  2302  of  the  Code  does  not 
apply  to  such  a  case. — Garner  v.  Bridges 276 

4.  Competency  of  donor,  as  witness  for  donee. — The  donor  of  a  slave 
is  a  competent  witness  for  the  donee,  or  one  claiming  under  the 
donee,  in  a  suit  involving  the  title  to  the  slave. — Humphries  v. 
Dawson 199 

5.  Competency  of  legatee  as  witness  for  will. — In  a  chancery  suit  to  set 
aside  the  probate  of  a  will,  a  legatee,  to  whom  a  pecuniary  legacy 
is  bequeathed,  and  who  has  received  his  legacy  from  the  executors, 
may  be  rendered  a  competent  witness  to  sustain  the  will,  by  the 
defendants'  repaying  to  the  executors  the  amount  of  the  legacy, 
with  interest,  in  discharge  of  any  claim  they  might  have  on  the 
legatee,  and  releasing  the  legatee,  the  executors,  and  the  estate, 
from  all  liability  to  repay  or  account  for  the  money ;  the  legatee 
at  the  same  time  approving  and  adopting  the  payment,  and  releas- 
ing the  executors  from  all  claim  on  account  of  the  legacy ;  and 
the  executors  accepting  the  payment,  and  releasing  the  legatee 
from  all  liability  on  account  of  the  money  paid  to  him.— Hall's 
Heirs  v.  Hall's  Executors 131 

6.  Cross-examination  of  witness. — In  cross-examining  a  witness  for 
the  purpose  of  testing  his  credibility,  it  is  permissible  to  investi- 
gate his  situation  in  reference  to  the  subject-matter  of  the  suit, 
his  relations  towards  the  parties,  his  interests,  prejudices,  and  mo- 
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tives ;  and  where  it  appears  that  his  testimony  tertded  to  relieve 
himself  of  the  imputation  of  negligence  in  connection  with  the 
subject-matter  of  the  suit,  and  conflicted  with  the  testimony  of 
other  witnesses,  the  appellate  court  will  not  reverse  011  account 
of  the  latitude  allowed  in  the  cross-examination,  unless  the  record 
plainly  shows  that  an  improper  indulgence  was  permitted. —  Win- 
ston v.  Cox,  Brainard  $  Co 268 

7.  Opinion   of  witness  as  expert. — A  person  who  has  served  in  the 
capacity  of  an  overseer  on  plantations  for  sixteen  months,  is  com- 
petent to  give  his  opinion,  as  an  expert,  in  reference  to  the  amount 
of  food  which  is  sufficient  for  a  plantation  slave. — Cheek  v.  The 
State 227 

8.  Same. — In  an  action  to  recover  stipulated  wages  as  an  overseer, 
the  question  being  whether  plaintiff  performed  his  duty  as  an  over- 
seer, a  witness  who  frequently  saw  the  defendant's  plantation 
while  the  plaintiff  was  in  charge  of  it,  and  who  is  shown  to  have 
been  an  overseer  for  five  or  six  years,  may  state  that,  in  his  opin- 
ion, plaintiff  "  managed  pretty  well." — Spivav.  Stapleton 171 

9*  Opinion  of  icitness  on  question  of  sanity. — A  witness  who  was  long 
and  intimately  acquainted  with  the  testator,  may  state  his  opin- 
ion on  the  question  of  sanity  or  insanity,  in  connection  with  the 
facts  on  which  it  is  based. — Fountain  v.  Brown 72 

10.  To  what  witness  may  testify. — A  witness  cannot  testify  that  a  per- 
son "  was    deranged  or    iusane " ;    nor  that  "  her  insanity  be- 
came worse  because  of  the  conduct "  of  her  husband  and  another 
woman ;  nor  that  a  man  and  a  woman  "lived  in  adultery"  with 
each  other :  such  statements  are  mere  conclusions,  or  deductions 
from  facts,  and  not  the  facts  themselves. — Gregory  v.  Walker 26 

11.  Same. — A  witness  cannot  be  allowed  to  testify  that  a  person 
"  was  insolvent,"  although  he  states  that  he  "  knows  the  fact  of 
his  own  personal  knowledge". — Nuckolls  v.  Pinkston 615 

12.  Same. — A  witness  may  testify,  that  a  seizure  of  property  by  an 
office'-,  without  lawful  authority,  "was  made  in  an  offensive  and 
insulting  manner." — Eaisler  v.  Springer 703 

13.  Same. — A  witness  may  testify,  although  he  is  not  an  expert,  that 

a  person  was  "  diseased." — Fountain  v.  Brown 72 
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